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CASES 

ARGUED  AND  DETERMINED 


IN   THE 


Supreme  Court  of  New  Brunswick, 

IN  HILARY  TERM, 

IN  THE  THIRTY-THIRD  YEAR  OF  THE  REIGN  OF  QUEEN   VICTORIA. 


Mulligan  v,  Rainsford. 


February  7th,  1870. 

The  fees  of  a  witness  in  a  criminal  trial,  certified  by  the  Judge,  may  be  recovered  in 
an  action  before  a  JuBtice  of  the  Peace,  when  it  appears  that  the  County  Treasorer 
has  sufficient  fonds  to  pay  the  same. 

A  Judge  at  Nuti  Prius  has  no  power  to  make  an  order  for  the  payment  of  a  constable 
for  attending  the  Court  or  securing  the  attendance  of  witnesses. 

The  following  judgment  of  Mr.  Justice  Allen,  delivered  at  cham- 
bers in  this  case,  on  an  application  to  set  aside  the  judgment  of  the 
Justice  of  the  Peace  who  tried  the  case,  in  consequence  of  the  im- 
portance of  the  points  involved,  was,  with  the  consent  of  all  parties, 
referred  to  the  Court: — 

"This  was  an  action  brought  against  the  defemlant  as  Secretary- 
Treasurer  of  the  County  of  York,  to  recover  818.80,  a  balance  claimed 
by  the  plaintiff  on  an  account  of  S31.80,  for  the  following  services, 
viz: 

Attending  as  constable  at  the  Supreme  Court  Sittings, f  16  00 

Notifying  thirty-nine  witnesses  in  criminal  cases  at  twenty  cents  each, . .     7  80 
Eight  days*  attendance  as  witnesses  in  The  Queen  r.  Day, 8  00 


$31  80 

Each  of  these  claims  was  certified  as  correct  by  the  presiding 
Judge  at  the  Court,  and  an  order  for  payment  made  on  the  defendant 
by  tne  clerk  of  the  Court,  in  the  usual  way.  The  defendant  paid 
818  on  account  of  the  plaintiff's  attendance  as  constable,  and  refused 
to  pay  anything  further. 

ny  the  Revi^d  Statutes,  cap.  160,  §  12,  the  Court  is  authorized  to 
Ofder  to  the  prosecutor  and  witnesses  for  the  prosecution,  on  a  triiJ 
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for  felony  or  misdemeanor,  such  amount  for  travel  and  attendance  as 
may  be  sufficient  to  meet  their  reasonable  expenses,  and  an  order  for 
the  payment  of  such  amount  is  to  be  drawn  on  the  County  Treasurer 
by  the  clerk  of  the  Court,  and  the  same  shall  be  paid  out  of  any 
moneys  belonging  to  such  County  in  the  Treasurer  s  hands. 

The  claim  for  attendance  as  a  witness  in  the  case  of  Reg.  v.  Day 
comas  within  the  powers  given  to  the  Judge  by  the  Act,  and  so  far 
as  relates  to  that  part  of  the  plaintiffs  claim,  I  think  it  was  the  de- 
fendant s  duty  to  pay  it  if  he  had  County  funds  in  his  hands  suffi- 
cient, and  the  claim  was  properly  certified.  No  objection  was  made 
that  there  was  any  informality  in  the  order,  and  the  defendant 
admitted  that  he  had  plenty  of  funds  in  his  hands  to  pay  all  the 
demands.  The  question,  then,  is,  is  he  liable  to  an  action  for  it?  I 
think  he  is,  if  it  appears  that  he  has  sufficient  County  funds  in  his 
hands  to  pay  it,  as  ne  admitted  in  this  case  that  he  had.  The  Judge's 
order  fixes  the  amount  to  be  paid  to  the  plaintiflf;  the  County  Council 
have  no  power  to  alter  it;  and  when  the  Secretary-Treasurer  has 
sufficient  County  funds  in  his  hands  to  pay  the  amount  of  the  ordei-, 
the  law  appropriates  that  amount  in  his  hands  to  the  use  of  the  per- 
son in  whose  favor  the  order  is  diuwn,  and  he  can  maintain  an  action 
for  money  had  and  received  to  his  use.  This  imposes  no  hardship  on 
the  Secretary-Treasurer,  who  incurs  no  liability  till  he  has  the  funds 
in  his  hands  to  pay  the  order;  but  it  would  impose  great  hardship 
on  the  holder  of  the  order  if  he  had  not  this  summary  remedy,  and 
was  compelled  to  apply  to  the  Supreme  Court  for  a  mandamus  against 
the  Secretary-Treasurer. 

The  other  portions  of  the  plaintiff*'s  claim  are  not  within  the  con- 
trol of  the  Judge,  who  can  make  no  order  for  the  payment  of  money 
except  such  as  he  is  authorized  by  statute,  and  consequently  cannot 
determine  the  amount  to  be  paid  to  a  constable  for  attending  the 
Court,  or  for  looking  after  and  securing  the  attendance  of  witnesses 
in  criminal  cases.  Claims  for  such  services  are  under  the  control  of 
the  Sessions,  or  of  the  Municipality  in  incorporated  Coimtie^,  as  part 
of  the  contingent  expenses  of  the  County.  The  plaintiff  must  there- 
fore apply  to  the  County  Council  for  payment  of  any  claim  he  may 
have  beyond  the  $8  for  attendance  as  a  witness  in  the  Crown  case. 

The  order  will  be  that  the  judgment  given  by  Justice  Pickard  be 
altered,  and  the  verdict  reduced  to  $8  with  costs  of  suit, — each  party 
to  pay  his  own  costs  of  the  review." 

Fraser  for  the  defendant  now  contended  that  the  plaintiflf  being 
a  constable  in  attendance  at  the  Court,  and  being  paid  for  suoh 
attendance,  was  entitled  to  no  remuneration  as  a  witness.  [Ritchie, 
C.  J. ;  Without  reference  to  that,  what  right  had  the  defendant  to 
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refuse  to  obey  the  order  of  the  Judge  to  pay  the  plaintiff  his  witness 
fees  ?  The  Act  was  just  brought  in  to  obviate  such  a  difficulty  as 
this,  and  the  Judge  made  the  proper  party  to  say  what  amount  a 
witness  should  receive  for  his  attendance  at  a  trial  for  felony  or  mis- 
demeanor.] I  do  not  think  an  action  before  a  magistrate  would  lie 
for  this ;  the  proper  remedy  would  be  mandamus.  [Ritchie,  C.  J. : 
I  should  say  that  an  attacthment  would  lie  for  disol>edience  of  the 
Judge's  order.]  The  simple  point  is  whether  an  action  such  as 
this  will  lie,  or  whether  the  plaintiflTs  remedy  is  not  a  mandamus. 
[Allen,  J.:  Rice  v.  Chute,  (1  East.  570),  is  against  you  on  that 
point.] 

Xeedham,  for  the  plaintiff,  was  not  called  on. 

Per  Curiam.     The  judgment  of  Mr.  Justice  Allen  must  be  affirmed 


Glasier  v.  The  Fredericton  Branch  Railway  Company. 

February  19th,  1870. 

A  jury  in  assessing  damages  for  land  t&ken  for  railway  purposes,  besides  the  value  of 
the  lands  allowed  the  plaintiff  further  damages  on  account  of  the  severance  of  his 
farm  by  the  railway,  and  the  Court  refused  to  disturb  their  award. 

J.  L.  Marshy  in  Michaelmas  Term  last,  shewed  cause  against  a  rule 
niJ^i  granted  by  Allen,  J.,  at  Chambers,  for  a  cet^tiorari  to  bring  up 
the  award  of  the  jury  in  this  case  for  land  damages  by  reason  of  the 
Fredericton  Branch  Railway  crossing  the  plaintin  s  land.  The  award 
is  as  follows : — 

We,  the  undersigned  jurors,  summoned  to  assess  the  land  damages  between  the 
R&ilwajr  Companv  and  Stephen  Glasier,  Esq.,  are  unanimously  of  opinion  that  Mr. 
Glasier  is  entitled  to  recover  from  the  company  for  such  damages  the  sum  of  $350,  for 
this  reason,  that  the  road  running  through  Mr.  Glasier^s  improved  land  cuts  his  farm 
in  two  parts,  making  it  very  inconvenient  for  occupying  the  rear  of  his  farm,  which 
might  be  obviated  by  cutting  a  culvert  about  fourteen  feet  wide  under  the  road  at  the 
upper  line  ;  but  as  the  jurors  have  no  (jower  to  order  the  said  cutting,  and  the  law 
does  not  compel  the  company  to  do  so,  the  jurors  think  that  in  consideration  of  the 
ereat  inconvenience  which  Mr.  Glasier  must  submit  to  as  long  as  the  road  exists,  the 
jurors  think  that  Mr.  Glasier  is  entitled  to  the  above  award,  viz.,  $850. 

The  rule  was  obtained  on  the  ground  that  the  jury  had  no  right 
to  give  damages  for  any  thing  but  the  value  of  the  land,  which  was 
not  more  than  $75,  and  could  not  give  damages  on  account  of  the 
particular  manner  in  which  the  I'oad  had  been  built.  He  contended 
that  the  award  was  right,  and  justified  under  28  Vict.,  cap.  12,  §  2, 
which  gave  the  jury  authority  to  take  such  damages  into  consid- 
ion. 
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Frasei\  in  support  of  the  rule.  We  complain  that  the  juroi^  have 
stepped  out  of  their  proper  sphere,  in  saying  whether  a  culvert  should 
or  .should  not  have  been  built  for  the  use  of  the  plaintiff'.  By  law, 
all  the  jury  have  a  right  to  determine  is  the  value  of  the  land.  They 
have  no  right  to  give  damages  for  the  particular  manner  in  which 
the  road  is  constructed.  Lawrence  v.  The  Great  Northern  Railway 
Company  (4  L.  &  E.  260).  The  jury  cannot  take  into  consideration 
any  act  of  the  company  after  the  works  are  commenced,  as  to  whether 
they  have  built  the  road  improperly  or  not. 

Cut.  adi\  vult. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

On  a  careful  consideration  of  the  2nd  sec.  of  28  Vict.,  cap.  12,  it  is 
our  opinion  that  parties  whose  lands  are  taken  are  entitled  to  have 
assigned  the  full  value  of  all  damage  they  shall  have  sustained  as  the 
direct  and  necassary  re.sult  of  such  taking,  to  be  reduced  by  any 
benefit  the  jury  may  find  to  have  accrued  by  the  construction  of  such 
railway.  In  this  case  we  cannot  discover  that  the  jury  have  ex- 
ceeded their  powers. 

Rule  for  certianiri  discharged. 


Doe  ex  dem.  Gilbert  v.  Roe. 

Februaky  19th,  1870. 

To  obtain  judgment  againat  the  casual  ejector,  where  the  premises  are  vacaut  and  six 
months*  rent  in  arrear,  the  affidavit  should  state  that  the  party  had  searched  for 
property  on  the  demised  premises  on  a  particular  day.  and  that  there  was  no  suffi- 
cient distress,  and  such  tacts  should  be  stated  as  will  enable  the  Court  to  judge 
whether  there  was  in  fact  an  absence  of  sufficient  distress. 

H,  B.  Rainsfordy  on  a  former  day  in  this  term,  moved  on  affidavit 
for  judgment  against  the  casual  ejector.  The  affidavit  of  the  lessor 
of  the  plaintiff  stated  the  tenancy,  that  half  a  year's  i-ent  was  in 
arrear,  and  the  lessor  of  the  plaintiffs  power  of  re-entry.  The  affi- 
davit of  the  Deputy  Sheriff  set  forth  that  the  premises  were  vacant, 
and  that  he  affixed  a  copy  of  the  declaration  in  ejectment  and  notice 
on  the  front  door  of  the  premises.  The  affidavit  then  states  as  lol- 
lows:  "And  this  deponent  further  saith,  that  on  the  said  fifteenth 
day  of  January  instant,  no  sufficient  distress  could  be  found  on  the 
said  premises  to  satisfy  the  sum  of  two  hundred  and  eighteen  doll- 
ars and  forty  cents,  the  amount  of  the  arrears  of  rent  lor  the  said 
Premises,  which  this  deponent  is  informed  is  due,"  &c.  [Ritchie, 
I.  J.:  Should  not  your  affidavit  state  explicitly  that  a  search  was 
made  for  a  sufficient  distress?]     The  affidvait  follows  the  usual  form. 
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[Allen,  J.:  The  affidavit  seems  very  vague;  it  does  not  state  what, 
or  that  any,  means  were  taken  to  discover  a  sufficient  distress.] 
[Ritchie,  C.  J.:  We  will  look  into  the  matter,  and  settle  the  practice 
in  proceedings  of  this  nature.] 

Cur.  ad.  inilt 

Allen,  J.,  now  delivered  the  judgment  of  the  Court. 

Applications  for  judgment  against  the  casual  ejector  are  made 
under  the  Revised  Statutes,  cap  126,  §  24,  which  is  substantially  a 
copy  of  the  English  Statute,  4  George  II.  cap.  28.  It  authorizes  the 
landlord  to  proceed  by  ejectment  when  half  a  year's  rent  is  in  arrear, 
and  there  is  a  right  *)f  re-entry  for  non-payment.  If  there  is  judg- 
ment against  the  casual  ejector,  "and  it  s^all  appear  to  the  Court  by 
affidavit  that  the  rent  was  due  before  the  declaration  was  servea, 
that  no  sufficient  distress  coidd  he  foivnd  on  the  premises  to  satisfy 
such  rent,  and  that  the  lessor  had  power  to  re-enter,  he  shall  recover 
judgment." 

In  the  forms  of  affidavit  given  in  Arch.  Prac.  for  proceedings 
against  the  tenant  under  the  Act  4  George  II.  cap.  28,  it  is  stated 
generally,  "that  no  sufficient  distress  was  to  be  found  on  the  demised 
premises,  countervaling  the  arrears  of  rent,"  &c 

In  2  Chit.  Arch.  968,  it  is  said  that  before  proceeding  under  this 
Act,  (4  George  II,  cap.  28),  you  must  make  diligent  search  over  the 
premises  after  the  expiration  of  the  time  limited  for  payment  of  the 
rent,  to  ascertain  the  insufficiency  of  the  property  there  to  answer 
the  distress,  and  you  will  have  to  prove  such  search  at  the  trial,  for 
which  he  cites  Doe  v.  Wandlass,  (7  T.  R.  117). 

If  it  is  necessary  to  prove  on  the  trial  that  diligent  search  has  been 
made  for  property  to  satisfy  the  rent,  we  should  have  thought  that 
something  more  was  necessary  in  case  of  a  judgment  by  default  than 
a  bald  statement  that  no  sufficient  distress  was  to  be  found;  that  the 
affidavit  ought  to  state  that  the  party  had  searched  for  property  on 
the  demisea  premises  on  a  particular  day,  and  that  none  could  be 
found.  The  cases  of  Doe  v.  Roe  (2  Dowl.  412)  and  Doe  dem.  Hicks 
V.  Roe  (1  Dowl.  N.  S.  180)  show  that  a  diligent  search,  and  positive 
affidavit  of  the  want  of  sufficient  distress,  are  necessary. 

We  can  see  no  inconvenience  in  requiring  the  affidavit,  on  which 
motions  for  judgment  against  the  casual  ejector  are  made,  to  state 
the  fact  cf  the  search,  in  order  that  the  Court  may  judge  of  its 
sufficiency;  but  we  can  foresee  that  great  injustice  may  be  done  by  a 
contrary  course;  and  whatever  may  have  been  the  practice  heretofore, 
we  now  do  and  shall  for  the  future  require,  that  the  affidavit  state 
rach  bctA  as  will  enable  the  Court  to  judge  whether  there  was  in 
flust  an  absence  of  sufficient  distress. 

Motion  refused. 
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February  19th,  1870. 

In  an  action  against  a  stockholder  for  calls  under  the  Winding-up  Act,  the  order  of  » 
Judge  of  the  Supreme  Court,  authorizing  such  calls,  is  prima  facie  evidence  of  the 
defendant's  liability. 

A  Judge  at  Nisi  Prius  is  bound  to  take  judicial  notice  of  the  signature  of  anotlier 
Judge  of  the  Court,  in  an  order  made  under  the  Winding-up  Act. 

Where  the  evidence  admitted  was  wholly  unnecessary  and  immaterial,  the  Court  re- 
fused to  grant  a  new  trial. 

This  was  an  action  brought  by  the  Curator  of  the  Westmorland 
Bank  under  the  Winding-up  Act,  for  the  amount  of  an  assessment 
on  certain  stock  held  by  defendant.  At  the  trial  before  Fisher,  J., 
at  the  last  St.  John  May  Circuit,  the  plaintiff  put  in  evidence  the 
order  of  Mr.  Justice  Weldon,  made  under  the  15th  section  of  the 
above  Act  (27  Vict.,  cap.  44)  authorizing  a  call  upon  the  stockholders 
of  the  Bank.  For  the  purpose  of  proving  the  publication  of  the 
notice  of  the  petition  for  the  finding  up  of  the  bank,  the  plaintiff 
put  in  evidence  The  Boi'derer,ei  newspaper  published  in  the  County 
of  Westmorland,  in  which  notice  of  the  petition  was  published.  This 
evidence  was  received,  subject  to  objection  of  defendant.  To  prove 
the  publication  of  the  order  for  winding  up  the  bank,  the  Royal 
Gazette  was  put  in  evidence.  This  evidence  was  also  received,  sub- 
ject to  defendant's  objection.  A  verdict  having  been  given  for  tlie 
plaintiff, 

C  W.  Weldon,  in  Trinity  Term  last,  obtained  a  rule  ni&i  for  a  new 
trial  on  the  grounds:  1.  That  the  newspaper  Borderer  was  improperly 
admitted  in  evidence  to  show  the  publication  of  notice  of  the  petition, 
there  being  no  evidence  as  to  when  or  where  The  Borderer  was  pub- 
lished, beyond  the  paper  itself.  2.  That  the  production  of  the  Royal 
Oazette  was  not  sufficient  evidence  to  prove  the  publication  of  the 
order  to  wind  up  the  bank. 

A,  L,  PcUmery  Q.  C,  showed  cause  in  Michaelmas  Term.  The  only 
point  in  this  case  is  with  regard  to  the  admission  of  T/ie  Borderer 
newspaper  in  evidence.  It  was  properly  admitted  in  evidence,  or  if 
not,  was  wholly  immaterial.  We  having  shown  the  original  order 
of  the  Judge  authorizing  a  call  upon  the  stockholders,  it  was  com- 
petent for  us  to  show  all  the  materials  for  the  making  of  that  order. 
Independently  of  that,  the  Judge  s  order  being  made,  it  is  to  be 
presumed  that  all  the  proceedings  upon  which  such  order  was  founded 
were  regular.  The  order  was  sufficient  prima  facie  evidence  to 
entitle  plaintiff  to  recover. 

Duffy  Q.  C,  contra.  The  admission  of  The  Borderer  newspaper  in 
evidence  was  certainly  improper.     I^  was  put  in  evidence  to  show 
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the  publication  of,  the  notice  of  the  petition  under  section  8  of  the 
Winding-up  Act.  It  was  inadmissible  without  first  showing  that  it 
was  publLshed  in  the  County  of  Westmorland,  otherwise  it  did  not 
comply  with  the  terms  of  the  Act,  and  did  not  fulfil  the  object  for 
which  it  was  put  in.  If  this  evidence  was  improperly  admitted,  the 
Court  should  grant  a  new  trial  without  entering  into  any  inquiry  as 
to  whether  it  was  immaterial  or  not.  Doe  dem.  v,  Wright  (6  Nev. 
&  M.  132). 

Cur,  aclv,  vult 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  for  calls.  The  objection  was  that  The  Borderer 
newspaper  and  the  Royal  Gazette  were  not  properly  proved  to  war- 
rant their  being  received  in  evidence.  By  sec.  15  of  27  Vict.,  cap. 
44,  it  is  provided  that  whenever  the  Court  shall  make  an  order  for 
any  call  on  stockholders  or  contributories  against  unpaid  stock,  the 
Curator  may  sue  any  stockholder  or  contributory  in  an  action  of 
debt,  in  his  own  name,  for  the  amount  of  such  call,  &c.,  and  the  order 
of  the  Court,  or  a  copy  thereof,  under  the  hand  of  the  Clerk  of  the 
Pleas,  or  of  any  Judge  of  the  Court,  shall  be  privia  fame  evidence 
of  the  debt,  and  he  shall  have  judgment  and  execution  lor  the  amount 
and  costs,  &c. 

In  this  case,  the  original  order  of  the  Judge  of  this  Court  was 
produced,  and  the  presiding  Judge  was  bound i»  take  judicial  notice 
of  the  Judge's  signature.  This  order  was  not  impugned  by  any 
evidence,  and  the  newspapers  were  therefore  unnecessary,  and  wholly 
immaterial.     We  can  see  no  ground  for  interfering  with  the  verdict. 

Rule  discharged. 


The  Fredericton  Boom  Company  u  McPherson. 

Februabt  19,  1870. 

Where  one  man  is  indebted  to  another,  and  a  payment  is  made  by  the  debtor,  in  the 
absence  of  evidence  of  any  appropriation,  the  law  wUl  apply  it  to  the  payment  of 
the  debt. 

In  OMumpni  on  an  acknowledged  account,  the  defendant  may  cross-examine  plaintiff's 
witnesses  as  to  a  subsequent  payment,  without  showing  that  it  was  to  be  applied  to 
the  particular  account. 

The  fact  of  a  man  being  in  the  employment  of  a  stockholder  of  an  incorporated  com- 
pany, does  not  disqualify  him  from  serving  as  a  special  juror  in  the  trial  of  a  case 
to  iH^ch  the  company  is  a  party. 

«baUenge  for  cause  to  a  special  juryman,  must  be  supported  by  affidavits.     Per 
BLDOii,  J.,  at  Nin  Prnu. 


I 
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This  was  an  action  of  assumpsit  for  S591,  the  lialance  of  an  account 
for  boomage  and  freight.  Defendant  filed  a  set-off,  in  which  one 
item  was  a  payment  of  $400.  When  the  case  came  on  for  trial  before 
Weldon,  J.,  at  the  York  Sittings  in  May  last,  the  defendant  s  counsel 
challenged  Agnew,  one  of  the  special  jurors  summoned  to  try  it. 
The  cause  assigned  for  the  challenge  was,  that  Agnew  was  in  the 
employment  of  the  President  of  the  Boom  Company.  No  affidavit 
of  this  fact  was  offered,  and  the  learned  Judge  decided  that  a  chal- 
lenge for  cause  in  a  special  jury  case,  must  be  made  in  a  specific 
manner,  and  supported  by  an  affidavit;  the  challenge  to  Agnew  was, 
therefore,  not  allowed. 

The  plaintiffs  put  in  evidence  a  copy  of  their  Account  against  the 
defendant,  amounting  to  §591,  w^hich  Estey,  their  Secretary,  swore 
had  been  rendered  to  defendant,  and  that  defendant  had  admitted  it 
to  be  correct.  On  cross-examination,  the  defendant's  counsel  pro- 
posed to  ask  this  witness  w^h ether  defendant  after  the  rendering  of 
this  Account  had  not  made  a  payment  of  $400  to  the  plaintiffs  on 
Account.  This  was  objected  to  by  plaintiffs'  counsel.  The  learned 
Judge  rejected  the  evidence  on  the  ground  that  a  payment  to  plain- 
tiffs could  not  be  shown  by  cross-examination  in  plaintiffs'  case,  un- 
less it  was  paid  specifically  on  account  of  the  balance  of  S591.  A 
verdict  having  been  found  for  plaintiffs,  a  rule  nisi  for  a  new  trial 
was  obtained  in  Trinity  term  last,  on  the  grounds  of  the  improper 
disallowance  of  the  challenge,  and  improper  rejection  of  evidence 
as  above  stated. 

(?.  Botsford  showed  caase  in  Michaelmas  term.  As  to  the  chal- 
lenge, the  Judge  was  certainly  right  in  refusing  to  entertain  a  chal- 
lenge for  cause  against  a  special  juror,  unless  there  w^as  an  affidavit 
to  support  it.  It  was  stated  that  agnew  was  in  the  employment  of 
the  President  of  the  Company;  such  a  relation  is  no  ground  of  chal- 
lenge. This  is  similar  to  Mayor  of  Carmarthen  v.  Evans,  (10  M.  & 
W.  274).  [Ritchie,  C.  J.:  If  it  is  contended  that  because  a  man  is 
in  the  employment  of  a  stockholder  of  the  Company  he  cannot  serve 
as  a  juror,  you  need  not  argue  any  further  upon  that  point.]  As  to 
the  rejection  of  evidence,  Estey  stated  in  his  direct  examination  that 
the  $400  had  nothing  to  do  with  this  transaction.  The  defendants 
were  not  entitled  to  cross-examine  him  as  to  the  sum  of  $400. 
[Ritchie,  C.  J.:  You  have  shown  a  debt  due  by  defendant  to  you, 
and  a  payment  to  you  of  a  sum  of  money,  have  you  not  a  right  to 
show  that  this  pajnnent  was  not  on  account  of  the  debt?]  I  con- 
tend that  when  defendant  gives  a  notice  of  set-off,  he  cannot  prove 
his  set-off  by  cross-examining  our  witnesses.  [Ritchie,  C.  J.:  If  a 
man  owes  another,  and  he  gives  his  creditor  a  sum  of  money,  does 
not  the  law  make  it  a  payment?]     But  this  is  a  case  of  set-off. 
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[Ritchie,  C.  J.:  You  have  been  misled  by  the  notice  of  oft' set;  if 
the  evidence  would  have  been  good  had  there  been  no  notice  of  off- 
set, it  would  be  good  with  it.]  If  they  had  oftered  the  evidence  as 
proof  of  payment  I  should  not  have  objected,  but  I  objected  to  it 
on  the  gi'ound  of  it  being  an  off-set,  which  they  could  not  prove  by 
cross-examination  of  plaintiffs  witnesses. 

Needharriy  contra.  I  think  the  challenge  should  have  been  allowed. 
Where  a  challenge  in  respect  of  a  disqualification  was  made,  after 
reducing  a  special  jury,  it  was  held  not  to  be  necessary  to  allege  that 
the  disqualification  had  arisen  since  the  juiy  was  reduced.  Barret 
V.  Long,  (IG  L.  &  E.  1 ).  No  aftidavit  was  necessary  in  this  case,  and 
our  challenge  was  improperly  disallowed.  As  to  the  rejection  of  evi- 
dence, we  certainly,  had  a  right  to  prove  a  payment  on  cross-exam- 
ination of  plaintiffs  witness,  whether  there  was  a  notice  of  off-set 
or  not.  We  were  prepared  to  show  positively  that  there  had  been 
a  payment. 

Cut.  adv,  vult 

Ritchie,  C.  J.,  now  delivere<l  the  judginent  of  the  Court. 

Plaintiffs  case  rested  on  an  acknowledged  Account,  showing  a 
balance  of  S591  due  from  defendant  to  them.  Defendant  sought  to 
show  a  payment  of  $400  to  plaintifts  after  this  settlement.  De- 
fendant had  filed  a  set-off,  in  which  this  sum  of  $400  was  inserted 
as  an  item.  The  learned  Judge  appeal's  to  have  thought  that  the 
payment  to  plaintiffs  could  not  be  shown  by  cross-examination  in 
plaintifis*  case,  unless  it  was  also  shown  that  it  was  paid  specifically 
on  account  of  the  balance  of  $591.  While  it  is  quite  true  that  a 
defendant  cannot  prove  his  set-off  in  plaintiffs'  case,  a  payinent  rests 
on  an  entirely  different  footing.  Where  one  man  is  indebted  to  an- 
other, and  a  payment  is  made,  in  the  absence  of  any  evidence  of 
appropriation,  the  law  will  prima  fitcie  apply  it  to  the  payment  of 
the  outstanding  indebtedness,  and  therefore  we  think  defendant  had 
a  right  to  show  the  payment;  and  if  the  matter  rested  there,  plain- 
tiffs' claim  would  be  reduced  so  much;  it  being  of  course  open  to 
the  plaintiffs  to  show,  if  they  can,  that  the  payment  should  not  be 
so  applied.  The  parties  at  the  trial  were  no  doubt  misled  by  the 
insertion  of  this  item  in  the  particulars  of  set-off. 

Rule  absolute. 

Fisher,  J.,  having  been  counsel  in  the  cause,  took  no  part. 
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Hanson  v.  Mawhenev. 

February  19,  1870. 

Where  the  side  line  of  a  grant  to  H.  was  deacribed  aa  north  107  chains,  or  ta  the  nc»rtli- 
westerly  angle  of  A's  grant,  such  angle  being  capable  of  being  ascertained,  controls 
the  course  and  distance  of  the  side  line  of  H  s  grant. 

Trespass  for  breaking  and  entering  the  plaintiff's  close,  and  cutting 
down  and  carrying  away  trees ;  trieti  l)efore  Ritchie,  (J.  J.,  at  the  St. 
John  Circuit.  For  the  purpose  of  proving  title  to  the  land  on  which 
the  alleged  trespass  was  coinniitted,  the  plaintiff  put  in  evidence  a 
grant,  in  which  the  land  is  described  as  follows :  '•  Beginning  at  a  fir 
tree  standing  on  the  north-easterly  side  of  tlu^  road  from  St.  Andrews 
to  St.  John,  in  the  south-westerly  angle  of  lot  No.  14  in  block  2S, 
granted  to  William  Atkinson ;  thence  running  by  the  magnet  of  the 
year  1819,  north  one  hundred  and  "seven  chains,  or  to  the  north- 
westerly angle  of  said  grant ;  thence  west  ten  chains ;  thence  south 
one  hundred  chains,  or  to  the  north-easterly  side  of  the  road  above 
mentioned ;  and  thence  along  the  same  in  a  south-easterly  direction 
to  the  place  of  beginning,  containing  one  hundred  acres  more  or  less, 
distinguished  as  lot  No.  15."  No  possession  of  the  locus  in  quo  was 
proved,  and  no  evidence  given  of  the  position  of  the  noi-th-westerly 
angle  of  the  Atkinson  grant. 

The  learned  Chief  Justice  directed  the  jury  that  in  determining 
the  bounds  of  lot  No.  15,  they  must  look  to  the  grant  and  the  inten- 
tion of  the  grantor.  In  (questions  of  boundary,  ascertained  objects 
control  coui-ses  and  distances.  The  north-westerlv  {imAa  of  the 
Atkinson  grant  was  an  object  capable  of  being  ascei*tained  by  sur- 
vey, on  the  principle  id  certuvi  eat  quod  ccvtum  reddi  potest ,  and 
and  that  it  was  evidently  the  intention  of  the  gr<antor  that  the  side 
line  of  the  Atkinson  grant  should  be  the  siile  line  of  the  Hanson  grant, 
and  that  the  rear  line  of  the  Atkinson  grant  should  be  the  rear  line 
of  the  Hanson  grant. 

The  burthen  of  the  proof  being  on  the  plaintiff,  there  were  two 
questions  for  the  jury  to  consider :  1.  Had  the  plaintiff  shewn  that 
he  was  owner  of  lot  No.  15  ?  2.  Had  he  sliown  that  the  logs  cut, 
which  was  the  trespass  complained  of,  were  cut  on  lot  No.  15  ?  As 
to  the  first  question,  the  learned  Chief  Justice  thought  that  the  jury 
must  find  in  the  affirmative.  As  to  the  second  question,  without 
proof  of  the  position  of  the  north-westerly  angle  of  the  Atkinson 
giunt,  the  rear  line  of  the  plaintiff's  grant,  and  whether  the  trespass 
was  committed  upon  it,  could  not  be  determined.  A  verdict  being 
found  for  defendant, 

F.  A,  Morrison  on  a  former  day  in  this  term  moved  for  a  rule  nisi 
for  a  new  trial,  on  the  ground  of  misdirection.     The  doctrine  that 
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ascertained  marks  control  courses  and  distances,  only  applies  to 
natural  objects,  and  not  merely  to  ideal  marks.  Had  the  words  of 
the  grant  been  to  a  particular  tree,  that  wa'^  a  natural  object  which 
would  control  distances,  but  the  present  case  is  different.  We  are 
not  bound  by  a  mark  which  can  only  be  ascertained  by  surveying 
another  party's  lot.  We  proved  a  prhna  facie  case  of  trespass  on 
our  land,  artd  it  being  uncontradicted  by  the  defendant,  we  were 
entitled  to  recover. 

Cur,  iidv.  I'^idt 

Allen,  J.,  now  delivered  the  judgment  of  the  Court. 

We  have  no  doubt  about  the  correctness  of  the  direction  to  the 
jurj'  in  this  case.  Ever  since  the  case  of  Rex  v.  Wilson,  (Bert.  R.  1), 
it  has  been  the  estiablished  ruie  in  this  Court  that  in  questions  of 
VM)undaiy  ascertained  objects  fixed  upon  as  marks  of  boundary  con- 
trol courses  and  distances.  That  principle  was  admitted  by  the 
plaintiffs  counsel,  who  contended  however  that  it  did  not  apply  in 
this  case,  because  there  was  no  fixed  and  ascertained  object  by  which 
the  number  of  chains  mentioned  as  the  first  course  in  the  Hanson 
gi-ant  could  be  controlled.  But,  according  to  the  maxim  id  certain 
Cfit  qiwd  certuvi  reddi  potent,  the  north-west  angle  of  the  Atkinson 
grant  was  capable  of  being  ascertained  with  certainty  by  a  proper 
survey ;  and  wherever  that  angle  should  be  found  to  be,  there  was 
the  rear  line  of  the  plaintift^s  lot,  whether  the  distance  exceeded  or 
fell  short  of  the  number  of  chains  mentioned  in  his  grant.  The 
obvious  intention  of  the  Crown  and  the  grantee  in  the  Hanson  grant 
was,  that  the  westerly  side  line  of  the  Atkinson  grant  should  be  the 
easterly  side  line  of  the  Hanson  grant;  and  that  the  prolongation  of  the 
rear  line  of  the  Atkinson  grant  should  be  the  rear  line  of  the  Han- 
son lot. 

We  cannot  accede  to  the  contention  that  the  plaintiff  made  out  a 
2>riviu  facie  title  to  the  locus  in  quo,  which  threw  on  the  defendant 
the  onxi8  of  proving  that  the  land  was  not  within  the  bounds  of  the 
Hanson  grant.  The  plaintiff  proved  no  possession  of  the  land.  He 
relied  upon  title,  and  he  was  bound  to  make  out  affirmatively  that 
the  land  where  the  trees  were  cut  by  the  defendant,  w^as  within  the 
bounds  of  the  Hanson  grant.  He  could  only  do  this  by  showing  the 
true  lines  of  the  Atkinson  grant;  and  as  this  was  not  done,  he  has 

\         failed  in  show^ing  that  any  trespass  was  committed  on  his  land.     The 

I        rule  will  therefore  be  refused. 


13  CASES  IN  THE  SUPREME  COURT. 


Lord  v.  Turner. 


Februart  lOth,  1870. 


A  party  desiring  t<>  remove  proceedinga  by  certiorari,  should  obtaiu  a  copy  of  the 
proceedings  from  the  Justice. 

In  an  action  for  damages  for  destroying  ])Iaintiff  *8  net  by  defendant's  vessel  running 
over  it,  the  City  Court  of  St.  John  found  that  the  plaintiff  might  have  navigated  lus 
vessel  so  as  to  avoid  the  accident ;  and  it  being  a  mere  question  of  fact,  the  Court 
refused  to  grant  a  certiorari. 

This  was  an  action  brought  in  the  City  Court  of  St.  John,  to  recover 
damages  for  the  value  of  a  gaspereau  net,  the  property  of  Lord,  which 
was  lost  in  consequence  of  Turners  schooner  running  over  it  while 
entering  the  harbor  of  St.  John.  The  plaintiff  having  obtained  a 
verdict  for  the  amount  claimed,  a  rule  nisi  to  show  cause  why  a 
certiorari  should  not  issue  to  remove  the  proceedings,  was  obtained 
before  Mr.  Justici;  Weldon  at  Chambers.  The  affiaavits  of  Turner, 
the  defendant,  and  his  attorney,  stated  that  the  substance  of  the 
plaintiffs  testimony  was,  that  he  was  a  fisherman  and  engaged  in 
the  pursuit  of  his  calling  in  the  harbor  of  St.  John,  and  that  the 
defendant,  sailing  up  the  harbor  with  his  schooner,  ran  over  his  net 
and  destroyed  it;  that  the  substance  of  the  testimony  for  the  defence 
was,  that  the  defendant  was  bound  to  Carle  ton  with  his  schooner, 
and  took  the  channel  generally  used  by  schooners  going  there;  and 
that  owing  to  the  state  of  the  wind  and  tide,  and  the  number  of  ves- 
sels in  the  harbor,  he  could  not  safely  have  taken  any  other  coui-se; 
that  a  good  look-out  was  kept,  and  the  schooner  s  course  several  times 
changed  to  avoid  the  nets;  and  that  the  running  over  of  the  plaintiffs 
net  was  not  owing  to  any  want  of  skill  or  care,  but  due  to  unavoid- 
able accident;  that  the  principal  reason  given  by  the  Court  in  deliv- 
ering judgment  was,  that  as  there  were  two  channels  leading  up  the 
harbor;  the  defendant  should  have  taken  the  one  to  the  eastward, 
in  which  there  did  not  appear  to  have  been  any  obstructions. 

C.  W,  Weldon  showed  cause  in  Michaelmas  Term  last.  The  whole 
case  is  a  pure  question  of  fact,  and  in  such  a  cavse  the  Court  w411  not 
grant  a  certiorari.  The  right  of  fishing  is  subservient  to  that  of 
navigation,  but  the  latter  must  be  used  so  as  not  to  interfere  with 
the  former.  This  being  a  mere  question  of  fact  which  has  been 
found,  the  Court  will  not  disturb  it;  for  there  is  no  question  of  law 
involved,  but  merely  whether  the  defendant  could  have  avoided  the 
accident  by  the  exercise  of  care  and  forethought. 

Skinner,  Q.  C.  The  argument  that  this  is  a  mere  question  of  fact 
is  not  correct.  [Ritchie,  C.  J.:  Have  you  got  the  return  from  the 
Justice?]  No,  only  the  affidavits.  [Ritchie,  C.  J.:  Then  you  are 
wrong.     I  think  our  practice  has  been  to  have  the  return  from  the 
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Jastice.]  K  the  fisherman  s  rights  are  subservient  to  that  of  navi- 
<^tion,  the  plaintiff  would  require  to  prove  negligence  on  the  part  of 
defendant,  which  has  certainly  not  been  done  here.  The  verdict  was 
merely  given  on  the  ground  that  the  defendant  .should  have  taken 
the  other  channel;  and  no  negligence  being  proved,  the  rule  should 
be  made  absolute.  [Ritchie,  C.  J.:  We  all  think  that  as  a  general 
proposition,  parties  should  apply  to  the  Jastice  for  a  copy  of  the  pro- 
ceedings when  they  de.sire  to  obtain  a  certiorari;  but  as  this  rule 
has  been  granted,  you  may  hand  up  your  affidavits.] 

Cur.  adv,  vult. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  right  of  fishing  is  unquestionably  subservient  to  that  of  navi- 
gation, if  both  cannot  be  carried  on  without  interference,  the  one 
with  the  other;  but  if  both  can  be  carried  on  without  such  inter- 
ference, then  all  parties  are  bound  so  to  iLse  their  rights  as  not  to 
interfere  one  with  the  other.  In  this  case,  the  Court  below,  on  the 
evidence,  decided  that  defendant  could  have  so  navigated  his  vessel 
as  not  to  have  interfered  with  plaintiff's  nets.  The  case  turns  on  a 
mere  question  of  fact,  and  we  cannot  say  the  Coui-t  below  aiTived 
at  an  erroneous  conclusion  on  the  evidence. 

Rule  discharged. 


SiMONDS  V.  Travis. 


February  19th,  1870. 

It  is  no  answer  to  an  action  on  a  promissory  note,  that  the  plaintiff  had  possesion  of 
lands  of  defendant  given  as  security  for  the  note,  and  had  an  opportunity  of  receiv- 
ing from  them  as  rent  more  than  sufficient  to  pay  the  note,  unless  it  is  shown  affirm- 
atively that  the  plaintiff  actually  received  such  rent. 

This  was  an  action  on  a  promissory  note  for  £200.  At  the  trial 
before  Ritchie,  C.  J.,  at  the  St.  John  January  Circuit,  it  appeared 
in  evideuce  that  the  note  had  been  originally  given  to  Charles 
Simonds,  through  whom  the  plaintiff  claimed.  The  defendant  testi- 
fied that  as  security  for  the  payment  of  the  note  and  one  year  s 
interest,  which  he  then  owed,  he  had  given  Charles  Simonds  an 
absolute  deed  of  lands  of  the  value  of  £1,000,  which  rented  for  £60 
per  annum;  that  the  plaintiff  had  been  in  possession  of  this  property 
for  several  years,  and  her  agent  EUman  had  an  opportunity  of  receiv- 
ing the  rents,  which  would  much  more  than  pay  the  note  and  interest. 
It  waa  not  shown  afiEumatively  that  EUman  had  received  any  of  the 

Its. 


IG  CASES   IN   THE  SLTPliEME   COURT 


Kerr  t\  Scovil. 


The  learned  Chief  Justice  told  the  jury  that  if  it  had  been  shown 
that  the  plainiiff  had  received  from  the  property  sufficient  to  pay 
the  note  or  whatever  amount,  it  would  be  an  answer  to  the  action 
or  pro  tanfOfhut  that  if  the  plaintiff  w^ent  into  possession  of  the 
property  and  neglected  to  receive  the  rents,  it  would  be  no  answtu- 
to  this  action  at  connuon  law%  but  the  rents  must  be  accounted  for 
in  a  Court  of  Equity.  A  verdict  having  been  found  for  the 
plaintiff. 

Jack,  Q.  C,  on  a  former  day  in  this  term,  moved  for  a  rule  visl 
for  a  new  trial,  on  the  ground  of  misdirection.  He  contended  that 
the  learned  Chief  Justice  should  have  directed  the  jury  that  the 
fact  of  the  plaintiff  being  in  possession  of  the  land,  and  having 
rented  it  for  several  years  for  £00  per  annum,  was  prima  facie 
evidence  of  so  much  monev  beint'  received,  and  an  answer  to  the 
action.  [Ritchie,  C.  J.:  Your  remedy  w^as  very  simple;  you  should 
have  filed  a  short  bill  and  got  an  injunction  until  an  account  was 
taken.] 

Cut.  ad.  viilt 

Allen,  J.  now^  delivered  the  judgment  of  the  Court. 

We  think  there  is  no  ground  for  a  rule  in  this  case.  To  get  rid 
of  his  liability  on  the  note,  the  defendant  was  bound  to  show  that 
he  had  paid  it.  If  Ellman,  as  the  plaintiff's  agent,  neglected  to 
r^jjiCive  the  rents  and  profits  of  the  land,  he  would  be  accountable 
fli  equity;  but  it  w^ould  be  no  answer  to  an  action  at  law  upon  the 
note. 

We  cannot  discover  any  evidence  from  which  the  jury  would  be 
justified  in  inferring  that  Ellman  actually  received  any  certain  am- 
ount out  of  the  land;  and  the  defendant  w^as  bound  to  make  this 
out  affirmatively.  The  most  the  defendant's  evidence  established 
was,  that  Ellman  might  have  placed  himself  in  the  position  of  an 
accounting  party. 

Rule  refused. 


Kerr  v.  Scovil. 

February  19th.  1870. 

Proceedings  were  taken  against  S.,  a  debtor,  under  the  Absconding  Debtor's  Act, — a 
Warrant  issued  27tb  November,  and  notice  as  required  by  the  Act,  published  in  the 
Royal  Gazette,  December  2nd.  The  warrant  was  delivered  to  the  Sheriff  of  York 
on  the  10th  February  following.  On  the  5th  February,  a  creditor  of  S.  haviuff 
obtained  judgement  M^ainst  him  in  the  Snnreme  Court,  issued  an  execution  and 
recorded  a  memoriid  of  the  judgment  in  the  County  of  York. 
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Held, — Weldon,  J.,  dhsfntientej  That  the  publication  of  the  notice  divested  S.  of  the 
property  and  vested  it  in  the  Trustees,  without  the  issuing  of  any  warrant  to  the 
^)heriff,  and  so  defeated  the  execution. 

Per  Weldon  J.,  That  the  notice  in  the  Gazette  could  not  be  iraiK>rted  into  the  case  to 
prevent  the  plaintiff  from  reaping  the  fruits  of  his  judgment. 

This  is  an  application  made  by  and  on  behalf  of  the  Trustees  of 
the  defendant,  an  absent  or  concealed  debtor,  under  cap.  125  Revised 
Statutes,  that  the  Sheriff  of  the  County  of  York  be  restrained  from 
proceeding  under  or  retaining  in  his  hands  the  proceeds  of  the  sale 
of  the  Real  Estate  of  the  defendant,  under  a  writ  of  Fieri  Facias 
issued  on  a  judgment  of  this  Court  against  the  defendant,  at  the 
suit  of  the  plaintiff. 

From  the  affidavits  and  admissions  of  the  Counsel  of  the  respec- 
tive parties,  the  facts  are  these:  On  the  27th  November  1808,  a 
w«arrant  was  issued  by  Charles  Wattei^,  Esq.,  a  Judge  of  the  County 
C'Oiut.,  against  Samuel  J.  Scovil,  an  absent  or  concealed  debtor,  di- 
rected to  the  Sheriff  of  the  City. and  County  of  St.  John,  and  on  the 
2nd  December  1808,  a  notice  as  recjuired  by  the  Act  was  published 
in  the  Royal  Gazette.  On  the  5th  February  1809,  the  plaintiff  hav- 
ing taken  legal  proceedings  against  the  defendant,  obtained  a  judg- 
ment by  default  against  him  for  the  sum  of  £252  Gs.  4d.,  issued  an 
execution  and  placed  the  same  in  the  hands  of  the  Sheriff  of  York, 
who  levied  upon  certain  real  estate  standing  in  the  defendants 
name  in  the  County  of  York,  and  also  on  the  same  day  filed  a  me- 
morial of  such  judgment  in  the  Registiy  of  Deeds  for  the  said 
County.  On  the  10th  day  of  February  1809,  the  attorneys  of  the 
creditors  of  Sam uer  J.  Scovil,  under  the  Absconding  Debtors  Act, 

E laced  in  the  hands  of  the  Sheriff  of  York  a  warrant  of  the  Judge 
efore  whom  the  proceedings  were  taken  against  the  said  defendant, 
in  the  form  prescribed  by  the  Act.  The  Sheriff  of  York  levied 
under  the  execution  at  the  suit  of  the  plaintiff,  advertised  and  sold 
under  the  plaintiff's  writ. 

A  rule  was  obtained  on  behalf  of  the  trustees,  that  the  proceeds 
of  the  sale  should  be  paid  to  them,  on  the  grounds:  1.  That  the 
notice  required  by  the  Act  of  the  Revised  Statutes,  cap.  125,  having 
been  published  in  the  Gazette  on  the  2nd  December,  all  the  estate  of 
the  defendant  vested  in  the  trustees  by  virtue  of  the  14th  section. 

2.  That  the  estate  of  the  absconding  debtor  vested  in  the  trustees, 
without  any  warrant  of  the  Judge  issuing  to  the  sheriff  of  York. 

3.  That  the  estate  being  so  vested  in  the  trustees,  the  sheriff  could 
Jiot  take  it  under  the  execution. 


;^258 


18  CASES   IN   THE  SUPREME  COl'llT. 


Kerr  v.  Scovil, 


D.  S.  Kerr,  Q.  C,  shewed  cause  in  Michaelmas  Term.  In  this  case 
the  execution  was  issued  on  the  5th  of  February,  and  a  memorial  of 
judtnnent  recorded  in  the  County  of  York  on  the  same  day. 

The  warrant  was  not  placed  in  the  hands  of  the  sheriff  of  York 
until  February  10th.  The  lands  of  the  debtor  were  bound  by  the 
memorial.  This  is  not  a  conflict  between  creditoi-s  who  took  steps 
under  the  Insolvent  Act,  but  to  determine  whether  a  party  who  has 
priority  of  proceedings  outside  of  the  Insolvent  Act,  shall  not  suc- 
ceed. The  first  section  of  the  Al>sconding  Debtor's  Act,  (1  Rev. 
Stat.  314),  varies  from  the  old  Insolvent  Law.  It  enacts  that  a 
warrant  (B)  shall  be  issued,  which  is  to  be  executed  by  seizing  the 
debtor  s  estate,  the  warrant  on  delivery  to  the  sheriff*  to  have  the 
like  priority  as  any  execution  on  a  judgment  of  the  Supreme  Court. 
I  contend  that  the  wan-ant  has  no  greater  or  less  effect  than  an 
execution  out  of  the  Supreme  Court,  and  is  therefore  liable  to  be 
defeated  by  an  execution  having  priority  of  it.  The  whole  Act 
must  be  read  togetker.  If,  as  is  contended,  the  debtor's  lands  vest 
in  the  trustees  from  the  publication  of  the  notice,  there  is  no  meaning 
in  section  1,  which  provides  for  their  seizure  by  warrant.  If  the 
trustees  have  chosen  to  omit  sending  the  warmnt  to  a  pailicular 
County,  the  creditor  who  has  used  diligence  to  issue  his  execution 
will  have  the  benefit  of  it.  It  has  always  been  a  rule  that  the  prop- 
erty remains  in  the  debtor  until  execution  executed,  and  sale.  The 
trustees  only  stand  in  the  position  of  an  execution  creditor.  Even 
if  section  14  is  to  be  read  strictly,  that  the  estate  of  the  debtor  vests 
in  the  trustees  after  notice,  that  does  not  relieve  it  of  any  proper 
lien.  Suppose  an  execution  issued,  and  the  day  before  the  sale  of 
the  lands  under  it  the  notice  was  issued,  the  lands  could  only  pass  to 
the  trustees  subject  to  the  execution  creditor's  lien.  The  warmnt, 
until  executed,  has  merely  the  effect  of  a  judgment  of  the  Court, 
and  the  vesting  of  the  lands  by  the  notice  merely  places  the  trustees 
in  the  place  of  the  original  debtors.  The  execution  here  having 
clearly  priority  over  the  warrant,  the  rule  should  be  discharged. 

Crawford,  contra.  The  case  is  narrowed  dr)wn  to  the  single  point, 
whether  the  land  vests  in  the  trustees  by  the  14th  section  of  the 
Act  on  publication  of  notice,  or  whether  the  proceedings  under  the 
Act  are  liable  to  be  defeated  by  an  execution  unless  the  warrant  is 
actually  in  the  hands  of  the  sheriff.  If  that  last  contention  is  cor- 
rect, a  warrant  would  have  to  go  to  every  County  in  the  Province  to 
vest  the  property,  whereas  the  14th  section  says  it  shall  all  vest  on 
publication  of  the  notice.  The  notice  was  published  on  the  2nd 
December;  the  execution  did  not  issue  until  the  following  February. 
I  contend  that  by  the  publication  of  the  notice,  all  the  property 
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vested  in  the  trustees.  ,  In  Ritchie  r.  Boy<l  (1  Kerr  204),  it  was  hehl 
that  the  right  of  action  in  trover  is  tmnsferred  to  the  trustees  hy  the 
notice,  and  I  contend  that  the  change  in  the  phi-aseology  made  by 
the  revisoi"s,  has  not  altered  the  meaning  oi-  intention  of  the  old 
Act,  2G  Geo.  III.,  cap.  13,  sec.  1.  Our  title-  I'elates  back  to  the  time 
of  the  notice  in  the  Gazette,  and  thtj  sheriff  therefore  has  taken 
nothing  in  seizing  the  land,  for  the  dt^btor's  title  was  gone.  The  ob- 
ject of  the  Act  was  to  divest  the  <lel)t()r  of  Ids  property,  so  that  it 
might  be  divided  amongst  his  ereditoi"s.  (Joopur  i'.  Chitty  (1  Wm. 
Blac.  ()o);  Doe  dan.  Newbuni  /'.  McOuire  (1  Allen  (112).  These  cases 
show  that  trustee>i  are  vested  witli  the  same  j:)()Wi'i*s  as  tht*  original 
ow^ner. 

Car.  (dh',  i^u/f, 

RiTC'HiE,  (\  J.,  now  delivered  the  judgment  of  tlie  (V)urt.* 

The  statute  clearly  contemplates  an  ecjiial  distrilnition  of  the 
ahsconding  debt«)rV  estate  among  all  his  creditors,  without  preference 
or  piiority.  In  construing  the  statute  on  a  point  such  ns  that  under 
discussion,  this  we  think  should  be  clearly  borne  in  min<l.  Section  1 
authorizes  the  issuing  of  the  warrant,  which  on  deliverv  to  the  sheriff 
.shall  have  like  priority  as  any  execution  (m  a  judgment  of  the 
Supreme  (,^ourt.  Section  7  requires  the  Judge  innnediately  after 
issuing  the  warrant  to  order  notice  (D)  to  be  given  in  the  Roijal 
Guzctte.  Section^  <S  and  1)  piovide  that  "If  any  person  indebttMl  to 
or  having  the  custody  of  any  property  of  an  absconding,  concealed, 
or  aKsent  debt^jr,  shall,  after  the  first  puV)lic  notice  as  aforesaid,  pay 
any  debt  or  deliver  any  such  property  to  any  person  l)ut  the  trustees, 
he  shall  be  deemeii  to  have  act(»d  frauduleiitlv,  and  shall  b(^  liable  to 
answer  the  same  or  the  value  thereof  to  the  trustees  when  npj)ointed, 
for  the  benefit  of  the  estati'. ;  and  if  any  such  person  be  su((l  by  the 
debtor  or  by  his  procurement,  Ik;  may  plead  the  geneial  issue,  and 
give  the  special  matter  in  evidence."  Section  1),  "Aftei*  such  public 
notice,  all  sales  and  conveyances,  powers  of  attoiney,  and  all  other 
acts  by  such  de])t<)r,  affecting  such  estate,  shall  be  void."  And  sec- 
tion 14,  that  "The  estate  of  such  delator  shall,  fr«)m  th(^  time  of  such 
public  notice  in  th<'  Roi/al  Gazette,  ordered  by  tlie  Judge,  vest  in  the 
trustees  when  appointed,  an<l  they  shall  take  the  same  into  their 
hands,  with  all  evidences  relating  thereto,  and  sue  for  and  lecover 
the  «aine  in  their  own  names,  and  after  fourteen  days'  notice  of  time 
I  and  place  of  sale,  shall  sell  by  public  auction  all  such  estate,  and  ex- 
L  ecute  all  conveyances  neces.sary  to  perfect  such  sales."  The  priority 
fc  refeiTed  to  in  section  1,  can  only  in  our  opinion  apply  to  warmnis 
IL   and  executions  which  may  come  to  the  hands  of  the  sheriff  before 
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publication  of  notice  (D)  in  the  Royal  Gazette,  After  that,  the  acts 
of  the  debtor,  and  all  persons  claiming  subsequently,  by,  through,  oi* 
under  him,  affecting  such  estate,  are  void.  Tne  propeiiiy  is  divested 
out  of  the  debtor,  and  such  property  from  the  time  oi  such  notice 
so  published,  vests  in  the  trustees  when  appointed,  and  "they  shall 
take  the  same  into  their  hands,  tc,  and  sue  for  and  recover  the  same 
in  their  own  names."  How  can  this  section  operate,  or  how  can  an 
equal  distribution  of  the  property  be  secui-ed,  if  an  execution  placed 
in  the  sheriff's  hands  after  notice  (D)  is  so  published,  can  sweep  away 
all  the  estate,  real  and  personal,  of  the  absconding  debtor,  and  if  by 
force  of  section  14,  the  estate  "from  the  time  of  such  notice  pub- 
lished" vests  in  the  trustees,  what  estate  is  thei-e  for  the  judgment 
credik>r  to  levy  his  execution  on  ? 

Weldon,  J. — I  am  unable  to  concur  in  the  opinion  expressed  by 
my  learned  brethren.  It  is  well  to  consider  what  the  former  Acts 
were  befoix?  the  Revise<l  Statutes.  The  first  Act,  26  Geo.  III.  cap. 
13,  required  the  wan-ant  to  issue  to  the  sheriff  of  the  County  where 
such  absconding  debtor  last  resided,  or  usual  place  of  residence,  or 
to  the  sheriff  or  sheriffs  of  any  or  every  City  or  County  within  the 
Province,  where  there  was  real  estate,  and  for  the  sheriff  of  each 
County  to  take  the  estate,  as  well  real  as  pei^sonal,  into  his  possession, 
and  cause  the  same  to  be  appraised  by  two  fi-eeholders.  The  trustees 
when  appointed  were  to  take  all  such  propeity  as  may  have  been 
seized  as  aforesaid,  and  all  other  estate  wliich  they  may  aftenvards 
discover,  and  from  their  apt)ointment  shall  be  vested  with  all  the 
estate  of  such  absconding  or  concealed  debtor,  and  their  appointment 
to  ])e  registere<l  in  the  Secretary's  office,  and  with  the  clerks  of  the 
several  Couits  in  th(^  Counties. 

The  1 3th  Vict.,  cap.  54,  repealed  2()  Geo.  III.,  and  substituted  the 
following  alteration :  after  retjuiring  the  warrants  to  Ix)  issued  to  the 
sheriffs  of  the  several  Counties,  and  appraisement  of  all  estate  seized, 
by  two  frei'holdei*s,  the  Judge  issuing  a  warrant  to  rep^jrt  to  the 
Court  to  which  lit*  lu^longed;  if  the  wairant  issued  and  trustees  were 
appointed  by  a  Judge  of  the  Supreme  Court,  their  appointment  to 
be  registered  in  the  Secretary's  office  and  by  tlie  clerks  of  any  City 
or  County  of  th(^  Province;  but  if  ap])ointed  by  a  Judge  of  the 
Inferior  ('oiu't  of  (Jommon  Plea^^,  then  lie  could  direct  the  ajipoint- 
ment  to  l)e  registen^l  in  the  (Juurt  of  which  he  was  a  Judge.  These 
Acts  made  all  transfei*s  or  sales  by  the  absconding  or  concealed 
debtor's,  after  the  first  public  notice,  null  and  void. 

The  Act  cap.  12.'>  of  the  Revised  Statutes,  sec.  1,  re(|uires  tlie  Judge 
upon  the  departure  or  concealment  of  any  debtor  being  made  to 
appear  to  his  satisfaction,  to  issue  "his  warrant  (B)  to  one  or  more 
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sheriffs,  and  any  such  sheriff  to  whom  it  shall  be  delivered  shall  forth- 
with execute  the  same,  and  deliver  the  property  or  proceeds  of  what 
may  be  sold  to  the  trustees,  and  the  wantint  on  delivery  to  the 
sheriff  shall  have  the  like  priority  as  any  execution  on  a  judgment 
in  the  Supreme  Court."  The  7th  section  is,  "The  Jutlge  who  issues 
the  warrant  shall  immediately  thereafter  order  notice  (D)  to  Ik?  given 
in  the  Royal  Gazette!*  The  Oth  section  makes  all  sales  by  debtor 
void.  The  11th  section  directs  the  appointment  of  trustees  when 
made  to  be  registered  in  the  several  (!,'ounties  where  lands  or  goods 
may  be  seized.  The  14th  section,  "The  estate  of  such  debtor  shall 
from  the  time  of  such  public  notice  in  the  Royal  Gazette,  ordered  by 
the  Judge,  vest  in  the  trustees  when  appointed,  and  they  shall  take 
the  same  into  their  hands  with  all  evidence  lelating  thereto,  and  sue 
for  and  recover  the  same,"  &c. 

The  previous  Acts  relating  to  absconding  del>tors  and  the  issuing 
of  warrants,  required  the  warmnts  to  l)e  issued  to  such  Counties 
where  the  debtor  had  property,  whether  real  or  personal,  to  seize 
the  same  and  cause  it  to  be  appi-aised  by  two  freeholdei"s  The  Re- 
vised Statute  omits  this  in  the  sections,  but  gives  a  statutory  form 
in  which  the  warrant  shall  be  issued  which  directs  the  sheriff,  with 
the  aid  of  two  competent  men,  foithwith  to  make  an  inventory  of 
the  estate  and  effects  he  shall  so  seize  in  his  liailiwick.  The  fonn 
explains  the  section,  and  makes  the  Act  consistent  with  the  previous 
ones;  and  the  form  must  l>e  read  as  pai*t  of  the  Act,  and  must  be 
adhered  to  and  cairied  out  (Bailey  ''.  Sweeting,  12  M.  &.  W.  (517). 
The  first  section  of  cap.  125,  sec.  1,  states  the  same  priority  shall  be 
given  to  the  wanttnt  on  deliveiy  to  the  sheriff,  as  any  execution  on 
a  judgment  in  the  Supreine  Court.  This  must  have  reference  to  an 
execution  again.st  the  debtor,  placed  in  the  sheriff's  hands  imme- 
diately before  any  warrant  of  a  Ju<lge  issued  against  the  same  party, 
as  an  absconding  debtor.  If  such  is  the  true  meaning  of  the  sec- 
tion, and  the  words  and  language  th(»reof  will  admit  of  no  other, 
then  the  first  writ  in  the  hands  of  i\\^  sheriff  of  any  County,  issued 
upon  a  judgment  of  the  Supreme  Couit,  must  have  prioiity  to  and 
lie  executed  before  the  warrant  issued  by  a  Judg(*  and  placed  in  the 
sheriffs  hands.  The  previous  Acts,  as  well  as  the  Revised  Statutes, 
make  all  acts  of  the  absconding  <h»bto]-  void  as  to  tmnsfer,  after 
notice  in  the  Gazette,  and  vests  in  the  truster's  all  the  estate  of  the 
I  debtor  after  such  notice.     But  this  cannot  affect  the  proceeding  at 

I  law,  whereby  the  properiy  is  tmnsf erred  by  act  and  operation  of 
^  law.  If  such  were  the  result,  the  1st  section  would  V»e  inconsistent 
K  with  the  14th  section;  thus,  if  notice  was  published  in  the  Gazette 
■L  of  the  5th  November,^'. /f^.  pIaco<l  in  slujiiff's  hands  the  ()th  Novem- 
^■t'%er,  warrant  a  few  houi-s  after,  what  effect  then  has  the  priority 
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clause  in  the  fii'st  section?  Clearly  none.  The  statute  is  by  no 
means  clear,  but  to  render  it  consistent,  it  must  mean,  that  the  trus- 
tees take  all  the  estate  of  the  absconding  debtor  not  divested  out  of 
him  by  act  and  operation  of  law,  since  the  first  publication  in  the 
RoyitJ  Gazette,  In  my  opinion,  nothing  more  passes  than  would  pass 
by  the  fullest  assignment  the  absconding  debtor  could  have  made 
to  them,  they  taking  the  necessary  steps  to  secure  the  rights  so 
assigned.  The  judgment  creditor  stan<ls  in  a  veiy  different  position 
from  a  purchaser  from  the  absconding  debtor,  and  the  principles 
which  have  governed  one  class  do  not  apply  to  the  other. 

In  rti  Atkinson's  Trusts,  IG  Jurist  1008,  Lord  Chancellor  (St. 
Leonards)  says,  "I  consider  it  to  be  a  settled  question,  that  the 
assignee  undei*  the  Insolvent  Act,  took  only  precisely  what  the  in- 
solvent himself  had,  and  clearly  subject  to  all  the  e([uities  to  which 
the  insolvent  hiuiself  was  liable.  That  proves  the  nature  of  the 
estate.  They  do  not  take  all  independent  property  as  if  they  were 
the  original  pei-son  to  whom  it  belonged,  but  they  take  it  as  the  rep- 
resentatives of  the  insolvent  and  stand  in  his  shoes;  they  take  what 
he  had  to  give,  and  are  liable  to  all  the  incumbmnces  and  equities 
by  which  he  liimself  was  bound.  Now  it  is  said  at  the  bar,  that  the 
effect  of  the  Act  of  Parliament  is  to  vest  the  property  so  wholly  in 
the  assiimoes,  that  the  insolvent  cannot  bv  anv  act  aftei'wards  divest 
it.  There  are  no  woids  giving  that  effect  U)  the  assignment,  but  the 
Act  directs  the  insolvent  to  giv(i  an  assignment;  and  the  assignment 
when  executeil  will  of  coui-se  have  as  high  but  it  cannot  nave  a 
higher  operation  (unlt\ss  more  operation  is  given  to  it  by  the  Act  of 
Parliament,  wliich  the  Act  of  Parliament  does  not  confer)  than  an 
assigmiient  for  value  executed  liy  an  insolvent  Ixjfore  his  insolvency, 
could  have  had;  for  the  assignees  shall  have  all  he  is  entitled  to,  and 
you  shall  take  it  for  that  in  law  sul)ject  to  all  his  liabilities.     *     * 

*  Now  if  I  Ihj  clearly  of  opinion  that  the  assignees  of  insolvency 
have  m)  further  right  than  if  they  were  purchasers  for  value,  then 
the  (|uestion  rises  wliether  they  have  done  all  he  was  required  to  do." 

Now  in  the  case  In^fore  the  (^ouit,  have  the  trustees  hy  the  acts 
of  the  petitioning  creditor  taken  all  the  steps  they  were  lx)und  to 
do;  to  issue  a  warrant  to  the  sheriff  of  York  to  take  this  estate  of 
the  abscousling  debtor  an<l  cause  it  to  l>e  appraisetl  according  to  the 
exigency  of  the  warrant  Ixjfore  any  executicm  issued  upon  a  judg- 
ment against  such  absccmding  de])tor.  Tliat  is  a  (juestion  of  right 
between  the  assignee  and  the  judgment  creditor,  and  if  I  were  to 
decide  in  favor  of  this  application,  the  hardship  would  be  on  the 
judgment  creditor  who  has  been  more  diligent  in  enquiring  as  to  the 
property  which  Ix'longs  to  his  debtor  the  defendant,  than  the  attor- 
neys of  the  creditors  of  the  absent  or  concealed  debtor,     Lord  Jas- 


HILARY  TERM,    THIRTY-THIRD   VICTORIA.  23 


MayneB  r.  Mahoney  &  Mcl..ean. 


tice  Turner  speaking  of  judgment  creditoi-s  on  appeal  in  Chancery, 
in  Bumham  i\  Keans,  in  i-egard  to  judgment  crechtoi-s,  as  to  priority 
between  two  judgment  ci-editors,  says:  '*  Judgment  creditors  are  cer- 
tainly not  purchasers  or  mortgagees,  within  the  meaning  of  the 
Registry  Acts;  and  when  we  look  to  the  principle  upon  which  pur- 
chasers and  mortgagees  are  held  to  he  l)ound  by  the  notice  of  an 
immediate  judgment,  it  appears  to  be  this:  that  the  purchaser  or 
mortgagee  has  either  a  mere  equitable  title,  or  no  title  at  all.  The 
subsecjuent  judgment  creditor  has  not  a  mere  equitable  right  but  a 
legal  right.  He  takes,  it  Is  true,  what  the  other  judgment  creditor 
might  take  in  the  exercise  of  a  legal  right;  he  takes  it  under  legal 
process  adversely  to  the  debtor,  and  he  gets  it  only  because  the  other 
jud^nent  creditor  has  neglected  to  take  it." 

TSow  in  this  case  before  the  Court,  the  i)laintiff  having  obtained 
a  judgment  against  the  defendant,  finds  property  in  the  County  of 
York  belonging  to  him;  he  issues  his  execution,  and  takes  this  prop- 
eily.  The  creditors  of  the  al>sconding  debtor  issue  their  warrant 
imder  the  AqJ;,  cap.  125,  and  place  it  in  the  hancLs  of  the  sheriff*  of 
York.  The  priority  is  with  the  plaintiff,  and  his  execution  must 
have  precedence;  the  rights  vested  in  the  trustees  of  the  defendant 
are  subordinate  to  the  plaintiff's  claim  on  tlie  lands  in  the  County 
of  York.  I  am  of  the  opinion,  the  notice  in  the  Gdzcfft'  cannot  be 
imported  into  this  ca.se  to  prevent  the  plaintiff  reaping  the  frnit-^  of 
his  judgment  against  the  <]efendant,  in  prioiity  to  any  wan-ant  which 
may  be  issued  against  him  as  an  abscoii'ling  or  concealcMl  <Iel)tor,  and 
therefore  this  application  must  be  dismisse<l. 


iLvvxES  V.  Mahoxey  \:  ibLKAN. 

FKiiiu-AKV  IDth,   1S70. 

• 

WTiere  part  of  the  considenition  for  the  sale  <>f  a  vessel  wus  the  luyment  l>y  defendants 
of  a  note  outstanding  at  the  time  of  tlie  r^ale,  which  plaintiif  luul  ^jiveii  frr  the 
amonnt  of  a  premmm  of  inaumnce  of  the  ves-vl,  and  the  jury  found  tlmt  defendants 
had  jointly  promised  to  pay  tlie  note,  it  was  held  to  be  immaterial  whether  defend- 
ants were  joint  or  separate  purchasers  of  the  ve>j?eL 

Assumpsit  for  goo<ls  sold  and  delivtrcMl,  with  counts  for  m(»ney 
paid,  and  an  account  stated.  Plea  by  defendant  Mahoney,  von  us- 
auvipsii;  the  defendant  ^[cLean  suffered  judgment  by  default. 

At  the  trial  before  Allen,  J.,  at  the  last  St.  John  (.'ircuit,  it  ap- 
peared that  in  April  I8f)0,  the  plaintitl  was  the  owner  of  l()-(i4ths 
•hares  of  a  vessel  called  the  "J/r/rv  Ann,''  wliich  (as  he  stated)  he 
d  to  sell  to  the  defendant  ilahoney  for  $2,000,  of  which  sum 
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$800  was  to  be  paid  in  cash,  and  the  balance  by  three  endorsed 
notes,  payable  respectively  in  G,  9,  and  12  months.  That  on  the  2nd 
May,  he  and  Mahoney  went  to  the  Custom  House  to  make  the  trans- 
fer of  the  vessel,  when  Mahoney  stated  that  half  the  purchase  was 
for  McLean;  that  they  went  to  McLean  s  office  and  talked  the  matter 
over,  and  it  was  agreed  that  a  note  for  8232,  which  the  plaintiff  had 
given  an  insurance  broker  for  the  premium  of  insurance  on  the  ves- 
sel, and  which  would  fall  due  on  the  12th  July  then  next,  should  be 
taken  up  by  the  defendants;  that  McLean  then  by  Mahoney 's  direc- 
tion, made  out  and  gave  to  the  plaintiff  the  following  Account: 

Wm.  McLean  and  Robert  Mahoney, 

To  William  Maynes,  Dr. 

To  i  purchase  barque  **Mar>'  Ann," 82,000  00 

2  mos'  12  days'  interest  from  1st  May  to  12th  July 90  75 

$2,090  75 
Ck. 

By  cash, SSOO  00 

H  months'  note  from  R.  Mahoney, 238  75 

9  tlo.  do 400  00 

12  do.  do 400  00 

$1,858  75 

Amount  of  premium  reserved  until  ex^uring  of  policy.  If  vessel 
lost,  you  to  take  up  premium  note  ;  it  not,  then  another  note  to 
be  given  for  said  amount, $232  00 

The  J?800  was  then  paid  to  the  plaintiff,  and  the  three  notes  given 
for  the  balance,  diuwn  by  McLean  and  indoi^sed  by  Mahoney,  and 
the  plaintiff  then  made  tlie  transfer  of  his  interest  in  the  vessel. 
There  was  no  direct  evidence  of  the  policy  of  insurance  on  the 
vessel  in  the  plaintiffs  name,  but  it  appeared  that  both  defendants 
were  aware  of  it,  and  that  the  practice  of  brokera  was  to  take  pre- 
mium notes  to  fall  due  at  the  expiration  of  the  policy;  that  if  the 
vessel  is  lost,  the  amount  of  the  note  is  deducted  from  the  insurance, 
but  if  the  vessel  is  not  lost,  the  note  is  paid  at  maturity.  This  vessel 
was  lost  in  Decemlxjr,  18(10,  several  months  after  the  note  fell  due. 
The  defendants  did  not  take  up  the  note  at  maturity,  and  when  the 
plaintiff  called  on  Mahoney  to  do  so,  according  to  the  agreement,  he 
said  he  had  nothing  to  do  with  it,  and  that  the  plaintiff  must  look 
to  McLean.     The  plaintiff  was  then  obliged  to  pay  the  note. 

The  defendant,  Mahoney,  denied  that  he  had  agi^eed  to  purchase 
the  fourth  of  the  vessel.  He  stated  that  he  had  only  agreed  to  pur- 
chase one-eighth,  and  that  McLean  agreed  to  purchase  an  eighth; 
that  he  (Mahoney)  had  j>aid  his  share  of  the  purchase  money;  that 
it  was  not  a  joint  purchase;  that  he  knew  nothing  about  the  account 
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made  out  by  McLean,  and  never  authorized  him  to  .make  it;  and 
that  he  hacl  never  promised  the  plaintiff  to  take  up  the  premium 
note.  McLean  was  not  called  as  a  wntness,  and  it  appeared  that  he 
was  insolvent.  By  a  certified  copy  of  the  registry-,  it  appeared  that 
the  plaintiff  had  transferred  eight  shares  of  the  vessel  to  each  of  the 
defendants. 

The  learned  Judge  left  it  to  the  jury  to  find,  1st.  Whether  there 
was  a  joint  sale  to  the  defendants,  or  a  separate  sale  of  one-eighth 
to  each  of  them,  sajdng  that  the  separate  bills  of  sale  were  not  con- 
clusive on  this  point.  2nd.  WTiether  the  account  was  made  out  by 
McLean  with  the  knowledge  and  consent  of  Mahoney  ?  If  it  was 
not,  the  plaintiff  could  not  recover  in  the  joint  action;  but  if  it  was, 
the  plaintiff  could  recover  on  the  account  stated,  for  the  amount  of 
the  premium  note  and  interest. 

Verdict  for  the  plaintiff,  $200,  the  jury  stating  that  they  found 
there  was  a  joint  contract. 

F.  A,  Morrison,  on  a  former  day  in  this  term,  moved  for  a  rule 
nim  for  a  new  trial,  on  the  grounds:  1.  Improper  admission  of  the 
plaintiff's  evidence  of  a  verl>al  agieement  for  the  transfer  of  the  ves- 
sel, and  the  terras  of  such  transfer.  2.  Misdirection  of  the  learned 
Judge,  in  telling  the  juiy  that  the  bill  of  sale  was  not  conclusive  as 
to  whether  the  sale  was  joint  or  several.  3.  Verdict  against  law 
and  evidence.  He  contended  that  the  tenns  of  the  transfer  could 
only  be  proved  by  the  bill  of  sale  itself.     McLaughlin  on  Ship.  p.  15. 

Cur.  adv.  mdt 

Allen,  J.,  now  delivered  the  judgment  of  the  Couit. 

We  see  no  ground  for  disturbing  the  verdict  in  this  case.  The 
plaintiff's  right  to  recover  does  not  depend  upon  the  question  whether 
the  defendants  were  joint  purchasei-s  of  one-fourth  of  the  vessel,  or 
separate  purchasers  of  one-eighth  each;  but  upon  the  question 
whether  they  jointly  promised  to  pay  the  plaintiff  the  amount  of 
the  premium  note  outstanding  at  tne  time  of  the  sale.  This  ques- 
tion was  distinctly  left  to  the  jury,  who  found  it  in  favor  of  the 
plaintiff.  In  addition  to  this,  it  is  quite  immaterial  whether  the  de- 
fendants were  joint  or  separte  owners  of  the  vessel;  they  were  both 
interested  in  the  insurance,  and  their  promise  to  pay  the  amount  of 
the  note  makes  them  liable,  though  each  held  a  separate  bill  of  sale 
from  the  plaintiff. 

No  question  arises  under  the  Merchants'  Shipping  Act,  which  was 
pressea  on  our  consideration.     The  premium  of  insurance  in  (question 
a  matter  separate  and  distinct  from  the  sale  or  transfer  of  the 
1,  though  it  arose  out  of  that  transaction. 

Rule  refused. 
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The  Court  refuseil  without  costs,  u  nile  Utr  j in Ig men t '/'.'■'>/  ivnHuit.  for  not  procoul- 
ing  to  trial  pursuant  to  Uvitice,  where  tho  iianui  of  the  <\i:unii»yi«)n«^r  was  oiuitteil 
from  the  jtfi'fU  in  the  copy  of  the  carti<lavit  9t;:ting  t!ic  I'lr.iutitrs  dofault,  uervtil  on 
plaiutitf  s  attorney. 

HiLiiiuiy  luoved  on  tlie  usual  affidavits,  for  judLniiont  iis  in  casr  of 
a  nonsuit  against  the  plaintifi*,  for  not  proe^'odin;^'  tu  trial  pursuant 
to  notice. 

H.  U.  Rdinsjonl  opposed  the  motion,  residing  an  alildavit  of  tlit* 
plaintiff's  attorney,  whicli  set  forth  that  the  copy  of  thi*  atHdavit  of 
the  defendant's  attorney,  with  which  1j(»  had  heenserveo,  which  eon- 
tained  tlie  pai*ticulars  of  the  plaintiff's  <l(^fault,  was  d,rf(«etiv4'  l»y 
reason  of  the  name  of  the  commis.sioner,  before  whom  the  affidavit 
was  sworn,  being  omitted  from  the  ju  rut,  in  tlie  coj>y.  He  cont»'iided 
the  motion  should  be  refused  with  costs. 

Hdumnj^  contra.  The  omission  of  the  name  of  the  commissioner 
from  the  copy  of  the  jurat  is  a  mei\!  clerical  error,  and  in  nc)  way 
misled  th.e  plaintiff*,  the  substance  an;l  all  c>ther  [)arts  of  the  aliidavit 
but  the  j if. rat  being  fully  stated.  Even  if  refused,  no  costs  can  lu» 
given  whi^re  tlie  motion  fails  from  a  di-fect  of  form  nierel}'. 

RlTcHlK,  C.  J. :  This  b«ang  a  statutory  application,  the  documents 
upon  whioh  it  is  fouufled  nuist  l)e  in  all  resprcts  complete,  to  enable 
the  defendant  to  take  advantage  of  the  sta-tute. 

Per  Ciir'uua.     Motion  refused  without  costs. 
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April  10th,   1870. 

Where  a  defeiulant  became  the  <:)\\iier  of  a  property  with  a  dam  on  it  wliich  overflowed 
plaintiff's  land,  he  was  held  to  l)e  entitleil  to  notice  before  action  brought. 

The   C*ourt  will   not  send   down  a  case  to  a  new  trial  to  recover  merely  nominal 
damages. 

This  was  an  action  on  the  case  for  overtiowing  the  plain  tiffs  land 
by  the  erection  of  a  niill-dani.  The  declaration  contained  counts 
for  overflowing,  by  raising  the  dam  higher  than  it  had  previously 
been,  and  for  continuing  the  dam. 

At  the  trial  l>efore  Allen,  J.,  at  the  last  Queen's  County  Circuit, 
it  appeared  tl«at  the  plaintiff  was  the  owner  of  a  lot  of  AA-ildemess 
land,  through  which  a  stream  called  "Back Creek"  flowed,  and  that 
sevei*al  years  after  the  plaintifi*  obtained  the  land,  one  Duplissy 
erected  a  mill  and  a  dam  further  down  the  stream.  In  October,  1S()8, 
the  defendant  agieed  Uj  buy  the  mill  from  Duplissy.  and  shortly 
after  had  a  conversation  with  the  plaintifl*  (who  was  a  millwright) 
alK)ut  lepairing  the  mill.  The  plaintifl^  swore  that  the  defendant 
tohl  him  on  that  occasion  that  he  had  tightimed  the  dam  and  raised 
it  higher,  or  that  he  intcinled  to  <lo  so;  that  he  (plaintiff)  toM  the 
defendant  hr  hoped  it  would  not  overflow  his  (plaintiff's)  land,  and 
that  the  defendant  said,  tliore  was  no  danger  of  that;  that  he 
(plaintiH')  did  not  know  till  then  that  there  was  a  dam  (»n  the  stream. 
After  this,  on  the  i)th  November,  the  plaintifl*  wrote  a  letter  to  the 
ilefendant,  stating  that  he  had  Ixen  informed  that  the  defendant's 
mill-dam  overflowed  his  (plaintifl"s)  land;  that  he  intended  to  go 
and  see  the  land,  and  if  it  was  ovei-flowed  he  would  commence  an 
action  against  him.  On  the  22nd  ]  )ecember  he  wrote  to  the  defendant 
that  he  had  examined  the  land,  and  found  that  the  dam  did  more 
<lamage  than  he  expected,  and  ])ropose<!  to  the  defendant  to  buy  the 
land.  The  defendant  answer(»d  this  letter  on  the  2()th  December, 
stating  that  he  was  willing  Uj  lease  the  plaintifl*'s  land,  or  to  leave  it 
to  three  persons  to  say  what  damage  he  should  pay  for  the  over- 
flowai:re. 

On  the  bst  January,  \HG*.\  the  plaintiff's  attorney  wrote  to  the 
defendant  that  h.e  had  been  instructed  to  commence  an  action  ai^ainst 
him  for  the  ovei'flowage  of  the  plaintifl^s  land,  unless  the  matter  was 
settled  within  a  week.  On  the  receipt  of  this  letter  the  defendant 
went  to  Fredericton  to  see  tlte  plaintiff*,  when  they  talked  al>out  the 
defendant  purcliasing  the  plaintiffs  land,  and  an  adjoinino^  lot  owned 
by  the  plaintiff^s  father,  which  v.'as  said  to  be  also  overflowe<l  by 
means  of  the  dam.  They  could  not  agi-ee  upon  the  price  of  the  land, 
the  plaintiff*  stating  that  he  wished  to  see  his  father.     The  pailies 
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afterwards  met  at  St.  John,  when  the  plaintitF  told  the  defendant 
that  his  father  would  not  sell  his  land.  Jhe  defendant  then  re- 
quested the  plaintiff  not  to  commence  an  action,  stating  that  he  was 
going  to  his  mill,  and  as  he  returned  he  would  call  at  the  plaintiff's 
father  s  house,  and  the  plaintiff  agreed  to  meet  him  there  on  a  certain 
day,  about  the  14th  or  15th  February.  The  defendant  went  on  the 
day  appointed,  but  the  plaintiff  did  not  attend,  and  the  negotiations 
ended.  The  action  was  commenced  a  few  days  after  this,  on  the 
20th  February. 

The  defendant  swore  that  he  had  no  knowle<lge  of  the  plaintiffs 
land  beino;  overflowed  until  he  received  the  letter  of  the  0th  Novem- 
ber ;  that  the  plaintiff  said  nothing  about  it  at  their  first  c(mversa- 
tion,  and  that  after  receiving  the  letter,  he  ma<le  enquiries  about  the 
overflownge.  He  said  he  had  not  raised  the  dam  any  higher  than  it 
was  before,  but  had  repaired  it  and  ma<le  it  tighter.  His  <leed  from 
Duplissy  was  date<l  7th  December,  18GS.  There  was  conflicting 
evidence  both  as  to  the  extent  of  the  ovei-flovvage  and  th(»  value  of 
the  plaintiffs  land,  the  defendant's  witnesse.s  representing  it  as  of 
verj^  inferior  quality.  In  the  summer  of  IS(IJ),  the  defendant  cut 
away  the  dam  and  moved  the  mill  further  down  the  stream,  where 
it  would  not  affect  the  plaintiffs  land. 

Tlie  learned  Judge  directed  the  jury,  that  the  defendant  would 
not  be  liable  for  the  mere  continuance  of  the  dam,  unless  he  ha<l 
notice  at  the  time  he  purchased,  that  it  caused  the  ovei-flowage  of 
the  plaintitt"s  land;  but  if  he  raised  or  repaired  the  dam,  and 
thereby  kept  the  water  upon  the  plaintifl's  land  to  a  gieater  extent, 
or  for  a  longer  time  than  before  the  repairs,  he  would  l>e  liable  to 
the  plaintifl*.  That  after  notice  of  the  ovei-flow  was  given  to  tlie 
defendant,  the  right  of  action  was  suspended  while  the  paities  were 
in  treaty  for  a  settlement  by  the  purchase  of  the  land ;  but  if,  after 
the  negotiations  came  to  an  end  in  February,  and  before  the  suit 
was  brought,  a  reasonable  time  had  elapsed  for  the  defendant  to 
remove  the  obstruction  bj'  opening  his  dam  and  allowing  the  water 
to  flow  in  its  natural  coui-se,  the  plaintiff  was  entitled  to  a  verdict. 
But  if  such  reasonable  time  had  not  elapsed  (taking  into  considera- 
tion the  sea>:«on  of  the  year  and  the  state  of  the  property)  the  defen<l- 
ant  was  entitled  to  the  veixiict 

As  to  damages,  in  case  they  found  for  the  plaintifl",  hu  was  entitled 
to  nominal  damages  for  any  interferenoe  with  his  right,  though  no 
actual  injury  had  been  done  to  his  land.  But  they  were  not  limitetl 
to  nominal  damages;  and  if  they  thought  his  land  had  really  been 
injure<l  by  the  overflowage,  they  ought  to  give  him  substantial 
damaires.     Verdict  for  defendant. 
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H,  B.  Balnsfoi^d  now  moved  for  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection.  The  Judge  should  have  directed  the  jury, 
that  the  tightening  up  the  ends  of  the  dam  by  defendant  was  a  new 
repair,  and  increased  the  nuisance,  and  that  the  defendant  was  not 
entitled  to  notice.  [RrrcHiE,  C.  J.:  Overflo\\4ng  land  in  the  month 
of  February  would  only  entitle  the  defemlant  to  nominal  damages, 
and  the  Court  in  Flaherty  v.  Hazen,  refased  a  new  trial  where  the 
damages  could  only  be  nominal.]  There  was  a  clear  misdirection  in 
telling  the  jury,  that  while  the  negotiation-s  for  purchase  between 
plaintiff  and  defendant  were  pending,  there  was  a  suspension  of  the 
right  of  action. 

Ritchie,  C.  J. — There  is  no  necessity  for  any  further  litigation  in 
this  case.  The  learned  Judge  who  tried  it  directed  the  jury  properly, 
on  the  principle  that  when  a  defendant  becomes  the  owner  of  a 
property,  in  regard  to  which  an  action  for  damages  for  a  nuisance  Ls 
al)Out  to  be  brought,  he  is  entitled  to  notice.  If  he  had  subsetjuently 
raised  the  dam,  the  plaintiff  would  have  had  a  right  of  action  against 
him;  and  if  aifter  notice  he  refused  to  remove  it,  so  that  the  plain- 
tiffs land  became  overflowed,  the  plaintiff*  would  be  entitled  to 
<lamages.  But  in  this  case  it  is  clear  that  the  plaintiff  could  recover 
nothing  but  nominal  damages.  While  the  plaintiff  has  shown  a  dis- 
position to  hasten  an  action  and  accept  no  compromise,  the  defendant 
has  made  every  exertion  to  settle  the  matter  peaceably;  offered  to 
purchase  the  property  overflowed  at  more  than  its  value,  and  failing 
to  accomplish  that,  has  moved  his  mill  so  that  the  nuisance  has 
abated.  We  would  never  be  justified  in  sending  down  the  case  to 
trial  merely  to  find  nominal  damat'es.  (Hazen  v.  Flaherty).  As 
to  the  point  of  misdirection,  that  the  learned  Judge  was  wrong  in 
telling  the  jury  that  the  plaintiff's  right  of  action  was  suspended 
while  the  neifotiations  with  defendant  for  the  purchase  of  the  prop- 
erty were  going  on,  that  does  not  affect  the  plaintiff's  right  of  action 
at  all  in  the  present  case.  I  incline  to  thinlc  that  the  pendency  of 
such  negotiations  would  be  analagous  to  a  license  for  the  time  being, 
but  their  effect  in  this  case  becomes  immaterial.  As  the  damages  in 
any  ca.se  could  only  l)e  nominal,  we  could  not  send  this  action  down 
to  a  new  trial. 


Weldon,  J. — I  am  of  the  same  opinion.     I  think  the  learned 

I  «lU< 

I        only  be  entitled  to  nominal  damages,  if  any. 


Judge's  charffe  was  perfectly  correct,  and  that  the  plaintift'  would 
litlec 

Fisher,  J. — Concurred. 
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Allen,  J. — I  am  quite  satisfied  with  the  verdict,  considering  the 
season  of  the  year,  and  the  state  of  the  lan<l  at  the  time  it  was  over- 
flowed. The  Court  will  never  send  a  case  down  to  a  new  trial,  to 
recover  merely  nominal  damages. 

Rule  refused. 


ill  re  Archihald. 

April  22ii<1,   1S70. 

Notice  was  jmblishcil  in  the  Royal  (iazette,  under  the  Alisconding  Debtor's  Act,  that 
unless  the  debtor  returned  ancl  discharged  his  debts  within  three  months,  his  estate 
would  be  sold  for  payment  thereof.  Before  the  three  months  expired,  the  debtor 
dieil.     Held,  That  the  pn^ceedings  taken  under  the  Act  did  not  abate. 

A  wairant  under  the  Abscondiuir  Dehtor.V  Act  was  issued  .SOth 
May,  ISOS,  ai^^ainst  (\  1).  Arcl^.ibald.  Notice  in  the  usual  form  was 
published  in'the  Rot/nf  ffffzHfr,  17th  June,  LS08,  but  dat»/d  2rth 
May,  liSdvS,  stating  that  unless  the  d«d>t<)r  retiu-ned  and  di>cliai'gt!d 
his  debts  within  three  UKmths  aftei*  publication  therein,  his  estate 
would  b(j  soM  for  payment.  Trustees  wt'i«'  appointed  1st  October, 
IS()8.  Notice  of  the  appointiiu  nt  was  published  7th  October,  bSHS, 
and  notice  of  .sale  of  the  real  property  pulilished  i24th  October,  iSfjl). 
(-.  D.  ArchibaM  became  a  bankrupt  in  England,  on  1st  Sei»teiiilH  r, 
1808;  he  die* I  12th  September,  180S.  On  the  i^rd  September,  l.S(I8, 
T.  R.  G.,  the  applicant,  was  aj)pointed  cre<litor'.->  assignee  m  bank- 
ruptcy. Such  a'-sin^nee  now  applies  for  a  ccrtUn-nri  to  V)ring  up  tiie 
proceedinirs  under  the  Absconding  l)ebtoi''s  Act,  with  a  view  to  their 
being  (|ua>;b-ed  on  the  grounds:  1.  The  death  of  (\  1).  A.  witliin 
three  months  from  tlie  }»ul)licati(>n,  avoids  all  proceeding's.  '1.  That 
Xhe  bankruptcy  proce(.'< lings  over-ride  and  ipiash  the  proi.M.edirigs 
taken  under  tht^  Absconding  l)ebtoi''s  Act,  and  take  the  property 
out  of  the  hands  of  the  sheriff  or  trustees. 

A  I'ule  II '>i!  for  a  rrt'iorni'i  was  obtained  in  Trinit>  Term  last. 

A.  L.  Ptilu(ci\  Q.  ( '.,  showetl  aiuse  in  Michaelmas  Teiiii.  This 
applicati<m  is  too  late.  Tiie  j)roc('edIngs  took  place  previous  to 
Michaelmas  Term,  I8()S,  and  tlu^  present  a|)plicati(.»n  was  not  niade 
until  Trinity,  1801).  It  is  contended  by  the  other  side,  that  during 
the  time  in  which  the  debtor  has  an  opportunity  c)f  paying  the  debts 
after  tlu?  p:iblicatio]i  of  notice,  if  either  bankruptcy  or  death  takes 
place,  the  proceedings  abatt'.  But  that  is  not  the  case.  Tlie  Act 
(1  Rev.  Stat.,  cap.  125)  reciuires  the  debtor  to  return  and  diseharge 
his  debts  within  three  months  after  publication  of  the  notice.     Death 
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may  prevent  him  from  returning,  but  his  personal  nipresentatives 
have  a  right  to  come  in,  and  by  paying  the  debts  stop  further  pro- 
ceedings. The  right  to  return  and  pay  his  debts  is  a  privilege  given 
to  the  debtor,  but  his  not  being  able  to  take  advantage  of  it  is  no 
reason  why  other  persons  should  be  deprived  of  their  rights.  As  to 
the  proceedings  abating  by  reason  of  his  tenkruptcy,  the  assignee 
under  a  Commission  of  Bankruptcy  cannot  be  in  a  hotter  position 
as  reganls  the  rights  of  third  parties  than  the  bankrupt  himself 
(Mitford  y.  Mitford,  0  V'esey  Jr.  99). 

Ja4?k,  Q.  C,  conti-a.  While  I  am  willing  to  concede  that  the 
assignee  stands  in  no  l>etter  positi<m  than  the  bankrupt,  I  contend 
that  here  the  effect  of  the  death  of  the  party  is,  that  tlie  property 
goe.s  back  to  his  personal  representatives.  [Rit<'HIK,  (A  J.:  If  the 
pi*oceedings  abate  by  his  deatli,  mi-ht  he  not,  witliin  the  three 
months,  and  before  his  death,  have  sold  the  pioprrty  and  divided 
the  money  among  his  family?  Would  that  sale  be  gooil,  for  that  is 
the  effect  of  your  contention?]  I  scarcely  think  so;  to  rocjuiro  the 
debtor  to  return,  when  he  is  prevented  from  doinof  so  hy  death,  is  to 
require  an  impossibility.  [Ritchik,  C.  J.:  His  representatives  could 
come  in  and  pay  the  debts  after  liis  death,  ami  obtain  a  t^thiwrnedrdfi, 
and  that  is  just  what  he  could  have  got,  had  ho  been  alive.  There 
was  nothing  to  be  done,  but  what  his  personal  repres(mtatives  could 
do  as  well  as  himself.]  This  is  taking  away  a  privilegti  which  the 
law  intended  to  give  him,  and  which  he  is  prevented  from  exercising 
by  the  act  of  Grod. 

Ciir.  (iih\  nUt. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Couit.* 

It  is  said  because  the  debtor  died  within  the  three  months,  and 
could  not  return,  therefore  all  proceedings  l>ecame  void  and  of  none 
effect;  but  this  is  cleaily  not  so.     The  moment  the  notice  was  inseited 
in  the  Gazette,  the  property  by  opemtion  of  law  instantly  passed  out 
of  C  D.  Archibald,  and  after  three  months,  on  the  appointment  of 
trastees,  Wcame  vested  in  them;  not  from  the  date  of  tlieir  appoint- 
ment, but  "from  the  time  of  such  pu))lic  notice;"  this  being,  however, 
subject  to  the  debtor's  right  to  have  the  warrant  superseded,  if  he 
i         returned  and  satisfied  his  creditoi-s.     But  it  is  urged,  that  being  dead 
I        he  could  not  return.     It  by  no  means  follows  that  his  pei*sonaI  rep- 
1       resentatives  might  not  have  the  right  to  apply,  and,  on  satisfying 
h      the  creditors,  have  the  proceedings  superseded.     Be  that  as  it  may, 
m^  all  that  can  be  said  Is,  that  if  he  or  they  could  not  avail  himself  or 


33  CASES  IN  THE  SUPREME  COURT. 


Domville  v.  Kevan. 


themselves  of  the  provision  by  which,  on  satisfying  the  creditors, 
the  property  would  be  relieved,  that  affords  no  possible  reason  for 
taking  from  tke  creditor  the  rights  they  acquired  under  the  pro- 
ceedings, and  of  which  it  is  quite  clear  they  were  not  to  be  deprived 
unless  their  claims  were  first  satisfied,  and  the  same  satLsfactonly 
proved  to  a  Judge.  The  case  is  too  clear  to  need  further  illustration 
or  argument. 

As  to  the  second  point,  if  the  proposition  contended  for  iS  correct, 
and  the  assignee's  title  over-rides  the  trustees,  he  does  not  want  our 
assistance.  The  proceedings  appear  to  have  been  all  regular,  and  we 
fail  to  see  any  ground  on  whicn  we  could  set  theui  aside  or  quash 
them,  if  they  were  returned  to  us  on  certiorari 


Domville  v.  Kevan. 

April  22nd,  1870. 

In  repleWn,  the  defendant  pleaded,  (2nd)  that  before  the  alleged  taking,  he  was 
master  of  a  8hi|),  and  that  the  gooils  had  been  shipped  on  boanl  at  London  by  D., 
on  which  occasion  defendant,  as  master  si^ed  bills  of  lading  to  deliver  the  goods  at 
St.  John  to  the  order  of  D. ,  and  that  no  bill  of  lading  imlorMd  to  tke  plaintiff  by  D. 
was  produced  by  plaintiti'  to  defendant,  wherefore  he  refused  to  deliver  the  goods  to 
plaintiff. 

Iteplication,  That  D.  had  sent  the  bill  of  ladiuff  to  the  plaintiff  to  enable  him  to 
receive  the  goods,  and  the  same  was  then  in  plaintiff's  possession,  with  full  power 
from  D.  to  receive  the  gooils  from  defendant,  but  D.  had  not  indorsed  the  bill  of 
lailing  to  the  plaintiff;  that  he  re<mested  defemlant  to  deliver  the  goods;  that 
defendant  represented  that  K.  was  tne  owner  of  the  ship,  and  that  he  (defendant) 
would  d<»  whatever  K.  agreed  to  ;  that  the  plaintiff  applied  to  K.  for  the  goods,  who 
informed  plaintiff  that  C.  was  the  agent  of  D.,  that  his  indorsement  of  the  bill  of 
ladiuff  would  l>e  satisfactory  ;  that  the  plaintiff  then  [)rocured  C*s  indorsement  of  the 
bill  of  lading  as  the  agent  of  L).,  and  produced  the  bill  of  la<ling  so  indorsed  to  the 
defendant,  wlio  refused  to  deliver  the  goods. 

Rejoinder,  That  the  plaintiff  never  produced  to  defendant  any  pro])er  authority  frrun 
1>.  to  receive  the  gootls  ;  and  that  before  the  bill  of  lading  indorsed  bv  C  was  pro- 
duced to  defendant,  K.  ha<l  forbidden  tlie  defendant  to  deliver  the  gixxls  to  plaintiff, 
under  the  bill  of  lading  so  indorsed. 

Held,  On  <lfmiin'*-r,  per  Allen  and  Fisher,  J.  J.  (Weldon  J.  diMMentieute\  that  the 
plea  admitting  the  proiHjrty  in  the  ^oods  to  be  in  the  plaintiff  as  alletfetl  in  the  de- 
claration, was  no  answer  to  the  action,  because  the  plaintiff  was  not  iMmnd  by  the 
bill  of  ladine,  and  was  not  deprived  of  liis  right  to  the  possession  of  the  gooils  as 
owner,  by  the  undertaking  of  the  defendant  to  deliver  them  to  the  order  of  D  ;  and 
though  the  defendant  ha\nng  received  the  gootls  from  D.,  could  not  voluntarily  set 
up  a  juH  fffiii,  that  wiis  no  answer  to  a  claim  by  a  third  perstm,  who  was  real  owner. 

Held, — per  Weldon,  J.,  That  the  plea  was  good  ;  and  that  the  ]>laintiff  should  have 
shown  by  replication  his  right  to  the  go<Mls,  and  that  D.  had  no  title  to  them,  and 
was  wrongfully  in  ix>ssession  at  the  time  he  shipped  them. 
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Held  also,  That  the  replication  was  bad,  as  the  agreement  of  the  defendant  to  abide  by 
what  R.  did,  was  without  consideration,  and  not  binding  ;  and  it  did  not  allege  that 
C  was  the  agent  of  D.  That  the  rejoinder  was  bad,  in  statins  that  the  plaintiff  pro- 
duced  no  ''proper  authority  "  from  D.  to  receive  the  goo<l8,  wnich  was  a  question  of 
law  ;  also,  because  it  both  traversed,  and  confessed  and  avoided  the  allegations  in 
the  replication. 

Fourth  plea,  Alleging  the  shipment  of  the  gocnls  at  London  by  D.,  to  be  carried  to  St. 
John,  aocordinff  to  the  terms  of  a  bill  of  lading  (as  in  the  2nd  plea) ;  that  freight  was 
due  on  the  gooos,  and  that  defendant  detained  them  for  non-payment  of  the  freight. 
Replication,  That  the  plaintiff  tendered  to  the  defendant  all  money  due  for  freight, 
according  to  the  bill  of  lading,  and  that  he  refused  to  receive  it,  and  to  deliver  the 
goods  to  the  plaintiff.  Rejoinder,  That  the  plaintiff  had  no  authority  to  receive 
the  goods,  or  to  make  a  tender  of  the  freight ;  wherefore  the  defendant  refused  to 
accent  the  tender  or  to  deliver  the  goods  to  the  plaintiff.  Held,  That  the  rejoinder 
was  nad,  as  being  a  departure  from  the  plea. 

Demurrer.  This  wan  an  action  of  replevin.  The  declaration  con- 
tained two  counts  :  Ist,  that  the  defendant,  on  the  1st  June,  18G8,  at 
a  certain  place  called  the  harbor  of  St.  John,  took  the  goods  and 
chattels,  to- wit :  278  tons  7 J  cwt.  of  puddle  bar  iron  of  the  plaintiff, 
of  <nreat  value,  etc.,  and  unjastly  detained  the  same  against  sureties 
and  pledges,  until,  etc.  2nd  count,  that  the  defendant  on  the  day 
and  year  aforesaid,  at  a  place  called  the  Custom  House  Wharf  in 
the  City  of  St.  John,  took  other  godils,  etc.,  to-wit :  278  tons  7|  cwt 
of  puddle  liar  iron  of  the  plaintiff,  of  great  value,  etc.,  and  unjustly 
detained  the  same  against  sureties  and  pledges.  The  substance  of 
the  pleas,  replications,  and  rejoinders,  is  set  forth  in  the  following 
schedule : 


i-i-^  ■  ■ .  J 
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PLEAi*. 


:i.  Same  an  second  iilea,  except 
that  it  DtattiM  Kt^Doniily,  that  no 
bill  «>f  ladinir  indors^Til  \W  Ducasue, 
Clavcau  ^  Co.  was  prtMluced. 


Replications. 


Ist.  Xon  Cepit. 


2.  That  before  the  alleged  tak- 
inir,  defendant  was  master  of  the 
Hhip  *•  Clioiee,"  and  the  goods  had 
been  shipped  on  b<iiard  at  London 
by  Ducfisse  &  CV>. ,  on  which  occa* 
sion  defendant  as  master  si|fned 
bills  of  ladingr  t«>  deliver  the  goods 
at  Ht.  John,  u^  the  order  (d  Du- 
vasse  Ac  Co.,  and  that  no  bill  of 
lading;  Indursetl  to  plaintiff  by  Du- 
casse  A:  ( -o.  wan  produced  bv  plain- 
tiff to  defendant,  whercioro  he 
refused  to  deliver  the  goods  to  the 
plaintiff. 


l»t.   Similiter. 


(T(»  2nd  pUu).     Tliat  Duc*afi8e  & 
Co.   had  sent  bill    of   huling  to 

Elaintiff,  to  enable  him  t«>  receive 
in  goods  from  dcftrndant,  and  the 
same  hus  then  in  i>o8SCSBion  of 
the  plaintiff,  with  full  powon 
from  Ducabsc,  CHavcau  &  Co.  to 
receive  the  said  goods  fntm  de- 
fendant att  master  of  the  ship,  but 
had  not  indorsed  bill  to  planitiff ; 
that  he  roouired  defendant  to  de- 
liver giKHis  ;  that  <leftndant  re- 
presented Rankin  ii  Co.  were 
owners  <»f  Khip,  and  he  would  do 
whatever  they  agreeil  to ;  that 
plaintiff  applie<l  to  Kankin  for  the 
goods  and  they  infonned  him  that 
t>ue  Collins  was  the  agent  of  Du- 
casse  &  Co  ,  and  his  indorsement 
of  the  bill  of  lading  would  be 
satisfacton- ;  that  )>iaintlff  then 
procured  (>>llinf«  to  indorse  bill 
of  lading  to  him  in  the  name  and 
as  the  agent  of  Ducasso  &  Co. ,  and 
afterwards  proilucctd  bill  of  lading 
so  indorsed  to  defendant,  and 
demanded  the  g<>ods,  and  offered 
to  pay  all  freight  due,  but  defeud- 
dant  refused  to  deliver  the  goods. 


Rkjoindkrs. 


(To  3rd  pica).     Same  aH  the  pre- 
ceding replication  to  the  2nd  plea. 


4.  Alloj;e»  the  shipment  of  the  (To  4th  plea).  Tliat  plaintiff 
gofKlsbyPucasse^'Co.  at  London,  i  tendered  to  defendant  all  money 
to  be  earrietl  to  Ht  .John  according  ;  due  for  freight  according  U>  the 
to  terms  of  bill  of  lading  ;  that  '  bill  (»f  lading,  and  he  refused  t<t 
freight  was  due  on  the  goods,  and  receixe  it,  and  to  deliver  goods  U) 
defendant  detained  them  for  non-  plaintiff 
]>ayment. 


I 


5.  That  the  goods  at  the  time, 
A:e. ,  were  the  proi»ert v  of  Ducasse 
i:  Ct) 


ii.  Tliat  the  goodn  at  the  time  j 
when,  &c.,  were  not  the  property 
«»r  the  plaintiff. 


(To  5th  plea).  Tliat  the  goods 
at  the  time  when,  &c.,  were  not 
the  gottds  of  Ducasse,  Clavcau  &. 
Co.,  as  alleged  in  the  plea ;  con- 
clusion to  the  countrv. 


(To  leplicatiou  to  second  pleaX 
That  Plaintiff  never  produced  to 
defendant  any  pro])er  authority 
from  Ducasse  &  Co.  to  receive  the 
goods  ;  and  that  before  the  gi.H>ds 
were  landed  on  the  wharf,  and  be- 
fore the  bill  of  la<llng  ind«:)rsed  by 
Collins  WiiHprodutred  to  defendant, 
and  l)efore  the  offer  ut  |>av  the 
freight,  Itankin  ^  Co.  had  for- 
bidden defendant  to  accept  the 
freight  or  deliver  the  gmids  to 
plaintiff  under  bill  of  lading  so 
uidorsetl  by  Collins,  or  under  any 
bill  of  lading  unletis  it  wab  indors- 
ed by  Ducasse,  Claveuu  6l  Co. 


(To  replication  to  third  ^»lta). 
Santc  as  the  preceding  rejt.>mder 
in  all  res])ect8. 


(To  rcplicition  to  4th  IMca). 
Tliat  plaintiff  at  the  time  when. 
*tc,,  had  no  authority  to  receive 
the  gxNHls  or  make  tender  of  the 
freight,  wherefore  defendant  re- 
fuNe<i  to  a^x-ept  the  tender  or  t-o 
deliver  the  goods  to  plaintiff. 


rro  replication  (to    .^th    plea). 
Takes  issue. 
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The  plaintiff  demurred  to  the  second,  third,  and  fouii,h  pleas,  and 
to  the  rejoinders  to  the  replications  to  the  second,  third,  and  fourth 
pleas. 

A,  L.  Palmer,  Q.  C,  for  the  plaintiff.  The  second  plea  is  bad; 
because,  while  it  adniits  the  property  in  the  goods  to  be  in  the  plain- 
tiff, it  does  not  show  that  plaintiff  assented  to  their  being  shipped* 
by  Claveau  &:  Co.  on  board  the  Choice.  Where  a  party  admits  tnat 
he  has  possession  of  the  property  of  another,  he  must  by  his  plea 
show  all  the  facts  necessary  to  justify  the  detention,  which  defendant 
has  not  done  here;  and  if  there  is  a  state  of  facts  consistent  with  his 
plea  that  would  not  justify  his  detention,  the  plea  fails.  The  plea 
assumes  that  imless  the  bill  of  la<ling  is  indoi-sed  to  plaintiff,  the  de- 
fendant has  no  right  to  deliver  the  goods  to  him;  but  we  contend 
that  Claveau  &  Co.  could  authorize  the  plaintiff  to  receive  the  goods 
without  any  indorsement  whatever.  The  third  plea  is  similar  to  the 
second,  and  open  to  the  same  objections.  The  fourth  plea,  which  is 
similar  to  the  others  as  regards  the  shipment  of  the  goods,  with'  the 
addition  that  the  goods  were  detained  by  defendant  for  non-payment 
of  freight,  would  be  a  good  plea  were  it  shown  that  Claveau  &  Co. 
were  the  ownei*s  of  the  goods,  or  that  the  plaintiff  assented  to  their 
shipment;  but  this  is  not  shown.  The  replications  to  the  second 
and  third  pleas  are  substantially  the  same,  and  set  out  a  state  of 
facts  that  is  an  answer  to  the  defendant's  pleas ;  that  the  bills 
of  lading  were  sent  to  the  defendant  by  Claveau  k>  Co.,  but  not  in- 
dorsed; that  Collins,  their  agent  in  St.  John,  indorsed  the  bills  of 
lading,  and  the  freight  was  tendered,  but  defendant  refiLsed  to  deliver 
the  goo<ls.  Even  if  the  property  in  the  goods  had  been  in  Claveau 
Jfe  Co.,  that  replication  would  l>e  a  good  answer,  for  they  might  waive 
their  right  to  have  the  indorsement  of  Claveau  <fc  Co.  The  replica- 
tion to  the  fourth  plea  is,  that  the  freight  was  tendered,  which  is 
tantamount  to  payment. 

The  defendant's  rejoinders  to  the  replications  to  the  second  and 
third  pleas  are  bad.  Instead  of  traveling  the  replicatioas,  they 
state  tnat  the  plaintiff  pi-oduced  no  proper  authority  to  receive  the 
goods.  This  pleading  is  a  mixture  of  law  and  fact.  They  must 
show  what  Is  meant  by  proper  authority.  At  the  end  they  state 
that  they  required  a  bill  of  lading  indorsed  by  Claveau  i:  Co.  Sup- 
pose a  bill  of  lading  to  be  lost;  according  to  that,  the  plaintiff  must 
produce  it  under  all  circuuLstances.  There  is  no  such  obligation  cast 
on  us.  The  rejoinder  to  the  fourth  plea  is  substantially  the  same, 
that  plaintiff  had  no  authority  to  receive  the  goods;  that  is  a  depar- 
i,  and  the  pleading  is  therefore  bad.  2  Wms.  Saund.  84  n.  (11). 
statepient  that  we  had  no  sufficient  authority  from  Claveau  &; 
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Co.  is  no  traverse.  They  must  either  deny  that  we  had  any  authority, 
or  if  they  wish  lo  raise  the  question  of  law,  they  must  show  exactly 
what  the  authority  is.     1  Chitty  PI.  540. 

The  paity  who  drew  these  pleas  evidently  assumed  that  a  bill  of 
lading  was  the  same  in  regard  to  assignment  as  a  promissory  note. 
But  they  are  diSerent.  A  man  who  has  an  assignment  of  a  bill  of 
lading,  cannot  sue  on  it  like  a  promissoiy  note.  (Thomson  v.  Chub- 
ley,  1  M.  &  W.  212).  Nor  is  it  similar  to  a  bill  of  exchange.  Key 
V.  Cotcsworth  (7  Exch.  595).  It  does  not  follow  because  a  man  has 
a  bill  of  lading  of  goods  indorsed  to  him,  that  they  belong  to  him. 
In  England,  by  Act  of  Parliament,  the  effect  of  indorsement  of  a 
bill  of  lading  is  made  similar  to  the  indorsement  of  a  promissoiy 
note,  but  it  is  not  so  here. 

Duf,  Q.  C,  contra.  The  objections  to  the  second,  third,  and  fourth 
pleas  are  of  the  same  nature.  They  are  comprised  under  heads  num- 
bered nine  and  ten  of  the  grounds  of  demurrer  to  the  rejoinders  to 
the  replications  to  the  second  and  third  pleas,  and  under  numbci-s 
two  and  five  of  the  grounds  of  demun-er  to  the  rejoinder  to  the 
fouith  plea. 

Substantially  the  objection  is  that  the  pleas  do  not  show  any 
authority  on  the  part  of  Ducasse,  Claveau  &  Co.  to  ship  the  plain- 
tifi^s  goods,  and  to  take  a  bill  of  lading  making  them  deliveraole  to 
their  own  order.  Our  Act  of  Assembly,  which  authorizes  replevin 
to  be  brought  for  the  wrongful  detainer  of  goods,  as  well  as  for  the 
wrongful  taking,  would  seem  to  require  a  coiresponding  alteration 
in  the  form  of  the  declaration.  By  adopting  the  old  form  of  dec- 
laration, the  defendant  is  placed  in  a  somewhat  anomalous  position 
with  regard  to  his  pleas.  The  gist  of  the  action,  as  laid  in  the 
declaration,  is  the  wrongful  taking;  the  real  cause  of  action,  if  any, 
may  be  the  wrongful  detainer.  And  in  the  latter  event,  it  is  sub- 
stituted for  the  old  action  of  trover,  where  the  plaintiff  must  have 
not  only  a  right  of  property,  but  the  right  of  possession  also;  the 
wrongful  convei*sion,  and  not  the  taking  of  the  goods,  being  the 
foundation  of  the  action.  In  that  form  of  action,  too,  the  plea  of 
not  guilty  would  put  in  issue  the  fact  of  the  conversioi|.  But  how- 
ever ill  adapted  the  old  form  of  declaration  may  be  to  the  law  as  it 
now  stands,  it  is  good  on  the  face  of  it,  and  could  not  be  demurred 
to.  And  there  being  no  general  issue  which  could  be  pleaded  in 
replevin,  it  became  necessary  for  the  defendant  to  put  upon  the 
record  the  facts,  to  show  that  the  detainer  of  the  goods  was  la-w^ul. 
In  the  second,  third,  and  fourth  pleas  he  has  done  so.     The  second 

Elea  avers  that  the  defendant  was  master  of  the  ship  Cftoice;  that 
Kicasse,  Claveau  &  Co.  shipped  the  goods  in  question  on  >x>ard  of 
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her  at  London;  that  on  the  occasion  of  such  shipment  he,  as  such 
master,  si<fned  bills  of  ladin^j  whereby  he  undertook  to  deliver  the 
goods  to  their  order  at  St.  John;  that  no  bill  of  lading,  indorsed  by 
Ducasse,  Claveau  &;  Co.,  was  ever  produced  or  shown  by  the  plain- 
tiff; wherefore  the  defendant  detained  the  goods,  as  he  lawfully 
might.  Would  these  facts,  if  proved,  not  be  an  answer  to  a  com- 
plaint for  a  wrongful  conversion  of  the  property  by  the  defendant, 
and  are  they  not  pleaded  with  sufficient  certainty  on  general  demur- 
rer? Of  coui-se  no  objection  can  l)e  taken  to  the  fonn  of  the  plea 
on  general  deuiurrer;  its  language  must  receive  fair  and  liberal  con- 
struction. In  Pilgrim  v.  the  Southampton  and  Dorchester  Railway 
Company  (7  C.  B.  220),  Lord  Truro  says:  "The  plea  comes  before 
lis  on  general  demurrer.  It  must  therefore  receive  a  fair  and  liberal 
construction."  It  will  be  construed  in  the  same  manner  as  if  on  a 
motion  for  judgment,  qk/ii  obstante  veredicto.  (Goldham  v.  Edwards 
16  C.  R  437;  17  C.  B.  141).  So  construing  this  plea,  the  facts  are^ 
set  forth  with  sufficient  Certainty;  and  they  show  that  there  was  not* 
a  wrongful  convei'sion  by  the  defendant.  It  is  not  the  ownership  of 
the  property,  but  the  right  to  the.  passession  of  it  which  is  denied 
The  defendant  alleges  that  Ducasse,  Claveau  &  Co.  shipped  the  goods. 
And  if  they  did  so,  it  was  the  duty  of  the  master  to  sign  the  bills 
of  lading  making  the  goods  deliverable  to  their  order,  if  recjuired  to 
do  so,  ex  vi  tei'Tnlni;  this  is  imported  l)y  the  word  shipped.  The 
bills  of  lading  must  be  made  out  according  to  the  directions  of 
the  shipper  of  the  goods,  or  the  holder  of  the  receipt  given  on  the 
shipment,  who  is  in  general  the  person  entitled  to  the  bills  of  lading, 
ana  which  ought  to  be  given  only  to  him.  He  has  a  right  to  name 
the  consignee  to  be  mentioned  in  the  bill  of  lading,  as  it  is  presumed 
that  the  goods  have  been  shipped  on  account  of  the  shipper,  though 
it  is  not  expressed  so  in  the  receipt.  If  the  master  were  to  sign  a 
bill  of  lading  making  the  goods  deliverable  to  some  other  person, 
and  so  deliver  them,  he  would  be  answc^rable  to  the  shipper.  Chitty 
on  Carriers,  247,  2C8,  209;  Craven  v.  Ryder,  433;  Abbott  on  Ship- 
ping (Ed.  1867)  270;  Turner  and  othei-s  v.  The  Tmstees  of  the  Liv- 
eipool  Docks,  G  Exch.  543;  Brandt  ?;.  Bowlby,  2  B.  &  Ad., 982.  "If 
a  bill  of  lading  be  made  to  order  of  assi<jnees,  the  indoi-sement  of 
the  shipper  is  necessary  to  give  it  negotiability."  Nix  v.  Olive,  cited 
Har.  Dig.  6214;  Abbott  on  Shipping,  439.  "It  is  the  master's  duty 
in  such  cases  to  retain,  and  he  cannot  safely  deliver  the  goods  until 
they  are  claimed  of  him  by  the  holder  of  the  bill  of  lading,  indorsed 
by  the  shipper  to  whose  order  he  engaged  to  deliver  them. '  Abbott 
^  Shipping  (Ed.  1867)  289.  The  term,  "shipped"  imports  an  au- 
ity  to  ship,  and  implies  a  right  on  the  part  of  the  shipper  to 
e  the  bills  of  lading  in  his  own  name.     And  piima  facie  at  least, 
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the  iiiastor  is  jastified  in  tletaining  the  goods  until  a  bill  of  lading, 
indorse<.l  by  the  shipper,  is  produced  to  him.  Erichson  v.  Barkwoith, 
3  H.  k  N.  81)4.  If  there  be  any  circumstances  to  account  for  the 
non-jjaoduction  of  the  l)ill  of  lading  so  'indoi*sed,  the  plaintiff  jnast 
set  them  forth  in  his  replication. 

The  third  plea  is  the  same  as  the  second,  omitting  only  the  request, 
and  no  request  is  necessary.  Hannan  /•.  C-laik,  1  Camp.  151);  Han- 
nan  V.  Mai*sh,  1  C^amp.  KJl. 

The  replications  to  the  second  and  third  pleas  are  bad.  They  do 
not  travei-se  any  one  material  allegation  in  either  of  these  pleas. 
They  do  not  deny  either  that  the  defendant  was  master  of  the 
Cftolcc;  that  Ducasse,  ( 'laveau  ^:  Co.  shippe<l  the  goods  on  board  that 
vessel  as  alle'^ed  ;  or  that  bills  of  ladin^,^  were  si^fued  1)V  the  defendant 
in  the  fonn  mentione<l.  The  replications  confess  that  no  indoi-sed 
bill  of  lading  was  produced ;  but  they  do  not  sufficiently  avoid  the 
allegations  in  the  plea.  The  transactions  with  Robert  Rankin  &  Co., 
set  forth  in  these  replicaticms,  amount  to  nothing  at  all.  They  do 
not  constitute  an  agreement,  because  there  is  no  consideration  what- 
ever for  the  promise.  And  the  replications  are  also  bad  for  duplicity. 
The  defendant  was  not  obliged  U)  demuv  to  the  replications,  and  if 
he  rejoined  at  all,  the  rejoinders  are  the  only  rejoinrlei's  which  could 
be  made,  and  they  are  sufficient.  But  if  the  pleas  are  good,  and  the 
replicatioas  bad,  the  defendant  must  have  judgment. 

A.  L.  P(ihi\i')\  Q.  C.,  in  reply. 

Car.  (iih\  vult. 

The  Court  differing  in  opini<m,  the  Judges  now  (ielivered  their 
judgments  separately.* 

Allen,  J. — The  declaration  alleges  that  the  defendant  took  the 
goods  and  chattels  of  the  plaintiff'  at  St.  John  and  unjustly  detained 
them.  The  defendant  pleads  that  he  was  master  of  the  ship  Choice 
and  that  before  the  alleged  taking,  the  goods  had  lK3en  shipped  on 
board  at  London  by  Ducasse,  Claveau  k,  Co.,  on  which  occasion 
defendant,  as  master  of  the  ship,  signed  bills  of  lading  to  deliver  the 
goods  at  St.  John  to  the  order  of  Ducasse,  Claveau  «S:  Co.,  and  that 
no  bill  of  lading  indorsed  to  the  plaintiff*  by  Ducasse,  Claveau  &  Co. 
was  produced  f »y  the  plaintiff*  to  the  defendant,  wherefore  he  refused 
to  deliver  the  goods  to  the  plaintiff*. 

I  think  this  plea  shows  no  defence.  It  d(;es  not  travei*se,  and 
therefore  admits  tliat  the  goods  are  the  plciintilf*'s  ;  1  Chit.  PI.  623  ; 
Steph.  PL  (2nd  ed.)  22.") ;  and  it  is  no  answer  to  the  plaintiffs  demand 
of  goods  to  say  that  Ducasse,  Claveu  anil  Co.  shipped  them,  and  that 

•Ritchie,  C.  J.,  took  no  i^art  in  this  case.^ 
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he,  the  defendant,  agreed  to  deliver  them  to  their  order.  Tlie  plain- 
tiff was  no  party  to  the  agreement  between  the  defendant  and 
Ducasse,  Claveau  &  Co.,  and  was  not  in  any  way  bound  by  the  bill 
of  lading.  If  he  was  the  owner  of  the  goods  he  could  not  be  de- 
prived of  his  right  to  the  possession  l>y  the  undertaking  of  the 
defendant  to  deliver  them  to  the  order  of  Ducasse,  Claveau  &  Co. 

In  2  Parsons  on  Contr.  203,  it  is  said,  "One  question  in  regard  to 
the  carrier  s  obligation  to  deliver  goods  to  the  shipper  or  consignor 
ha.s  been  much  agitated,  and  perhaps  is  not  (|uite  settled.  It  arises 
in  the  case  of  another  party  claiming  the  goods  as  owner,  and  taking 
them  in  that  character  from  the  earner.  Will  such  taking  excuse 
the  carrier  for  non-deliveiy  ?  If  the  goods  are  demanded  from  him 
by  a  third  party  on  this  ground,  can  he  deliver  the  goods  and  justify 
his  conduct  ?  It  is  quite  certain  that  the  carrier  cannot  himself  raise 
tJie  question  of  title  in  a  third  person,  and  on  that  ground  refuse, 
deliver}''  to  the  party  originally  holding  them.  And  it  is  undoubte^lly 
the  genei-al  rule  that  the  carrier  cannot  <lcny  the  title  of  the  party 
from  whom  he  has  received  the  goods  for  transportation.  In  general 
no  agent  can  defend  against  the  action  of  his  principal  by  setting 
up  the  ^* Its  ferfii  in  his  own  favor.  On  the  other  hand  if  the  carrier 
delivers  them  to  a  third  party,  and  it  can  be  shown  in  an  action 
against  him  that  this  third  party  was  the  actual  and  lawful  owner, 
and  that  the  plaintiff  who  delivered  the  goods  to  the  carrier  had  no 
right  to  them  whatever,  this  certainly  is  a  sufficient  defence.  It  is 
held,  in  general,  that  if  he  does  not  yield  to  an  adverse  claim  by  a 
third  party,  he  is  liable  to  an  action,  in  case  the  title  of  this  party 
\)e  good."  This  doctrine  is  sustained  in  the  case  of  Sheridan  v.  The 
New  Quay  Company,  (4  C.  Bench,  N.  S.,  049),  where  Willes,  J.,  de- 
livering the  judgment  of  the  Court,  says  "The  defendants  were 
common  carriers,  and  therefore  bound  to  receive  the  gocxls  for  car- 
riage. They  could  make  no  enquiry  as  to  the  ownership.  They 
have  not  voluntarily  raised  the  question ;  it  was  raised  by  the  de- 
mand of  the  real  owners  Vjefore  the  defendants  hal  parte^l  with  the 
goods.  The  law  would  have  protected  theui  against  the  real  owiiei's, 
if  they  had  delivered  the  goods  in  pursuance  of  their  employment 
without  notice  of  his  claim.  It  ought  equally  to  protect  them 
again.st  the  pseudo  owner,  from  whom  they  could  not  refuse  to 
receive  the  goods,  in  the  present  event  of  the  real  owner  claiming 
the  goods  and  their  being  given  up  to  him." 

As  a  general  rule,  no  doubt,  one  who  has  received  propei-ty  from 
another  as  his  bailee  or  sen-ant,  must  account  for  it  to  him  from 
whom  he  has  received  it,  and  cannot  set  up  the  jus  ferti'i ;  but  this 
JB  not  the  rule  if  the  third  person  claiming  the  property  has  a  superior 
^*  le  to  the  bailor.     Thus  in  Thorne  r.  Tilbury,  (3  H.  t  N.  o:37), 
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where  in  an  action  of  trover  for  goods  which  had  been  delivered  by 
the  plaintiff  to  the  defendant,  it  was  pleaded  that  at  the  time- the 
goods  were  delivered  to  the  defendant  they  were  part  of  the  effects 
of  one  P.  F.  Thome,  who  died  intestate,  and  not  the  goods  of  the 
plaintiff,  of  which  the  defendant  had  no  knowledge  at  the  time  he 
received  the  goods ;  that  afterwards  while  the  defendant  had  the 
goods,  one  J.  H.  was  appointed  administrator  of  the  estate  and  effects 
of  P.  F.  Thorne,  and  as  such,  became  the  owner  of  the  goods,  and 
claimed  the  delivery  of  them  from  the  defendant,  and  forbade  him  to 
deliver  them  to  the  plaintiff,  wlierefore  the  defendant  detained  them 
and  refused  to  deliver  them  to  the  plaintiff;  and  on  denmn-er  to  this 
plea,  it  being  conten<led  that  the  defendant  could  not  set  up  the  title 
of  the  third  pei^son  agahist  the  person  from  whom  lie  received  the 
goods,  Watson,  B.,  said:  "What  answer  would  he  have  to  an  action 
of  trover  or  detinue  by  the  rightful  administrator?"  And  Martin,* 
B.,  said:  "It  is  absurd  to  say  that. because  the  defendant  took  the 
goods  from  the  plaintiff,  he  cannot  deliver  them  up  to  the  true 
owner,  but  must  be  liable  to  two  persons."  The  same  principle  is 
recognized  in  Ogle  v.  Atkinson  (5  Taunt.  759);  Wilson  v.  Anclerton 
(1  B.  k  Ad.  450);  and  Biddle  i\  Bond  (11  Jur.  N.  S.  425,  (>  B.  fr  S. 
225). 

This  case  is  free  of  the  objections  stated  by  Mr.  Pai*sons;  becaase 
in  submitting  to  the  claim  of  the  owner  of  the  goods,  the  defendant 
neither  denies  the  title  of  Ducasse,  Claveau  k,  Co.,  nor  voluntarily 
sets  up  the  jus  tertii  Where  there  are  conflicting  claimants,  he 
must  decide  between  them  at  his  peril,  and  if  the  third  party  is  the 
actual  owner,  the  carrier  is  justified  in  delivering  the  goods  to  him. 
Then,  unless  the  fact  of  the  defendant  having  signed  a  bill  of  lading 
to  deliver  the  goods  to  the  order  of  Ducasse,  Claveau  &  Co.  dis- 
tinguishes this  case  from  the  principle  established  in  the  cases  I  have 
cited,  he  has  no  answer  to  the  demand  of  the  plaintiff.  I  cannot  see 
why  the  plaintiff  should  be  bound  by  a  bill  of  lading  to  which  he 
was  no  party,  and  under  which  he  does  not  claim.  For  thase  rea- 
sons I  think  the  second  and  third  pleas  are  insufficient. 

I  think  the  replications  to  these  pleas  are  also  bad.  They  seem  to 
attempt  both  to  traverse  and  to  confess  and  avoid  the  matter  stated 
in  the  pleas.  The  right  to  the  goods  as  set  up  by  the  plaintiff  in 
these  replications,  is  through  Ducasse,  Claveau  &:  Co.,  and  an  indorse- 
ment of  the  bill  of  lading  by  Collins.  But  unless  Collins  was  the 
agent  of  Ducasse,  Claveau  &  Co.,  his  indorsement  of  the  bill  of  lading 
gave  the  plaintiff  no  right  to  the  property,  and  the  defendant  was 
not  bound  to  deliver  it  till  the  bill  of  lading,  properly  indorsed,  was 
produced  to  him.  Brandt  v.  Bowlby  (2  B.  &  Ad.  932);  Howard  v. 
Shepherd  (9  C.  Bench  297) ;  Erichson  v,  Barkworth  (3  H.  &  N.  601), 
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The  replication  does  not  state  Collins  was  the  agent  of  Ducasse, 
Claveau  k,  Co.,  but  merely  that  Rankin  &  Co.  represented  that  he 
was  so,  and  that  his  indorsement  of  the  bill  of  lading  would  be  sat- 
lsfactor}\  I  do  not  think  that  an  agreement  by  the  defendant 
without  any  consideration  to  do  whatever  Rankin  k  Co.  agreed  to 
i-especting  the  goods,  would  be  binding  on  him,  so  as  to  compel  him 
to  deliver  up  the  goods  to  a  pereon  who  had  no  proper  indorsement 
of  the  bill  of  lading.  Another  objection  to  the  replication  is,  that  it 
states  that  the  bill  of  lading  was  "in  the  possession  of  the  plaintiff, 
with  full  power  from  Ducasse,  Claveau  &  Co.,  to  receive  the  goods 
from  the  defendant,  but  the  said  bill  of  lading  was  not  indorsed  by 
the  said  Duccasse,  Claveau  &,  Co."  If  the  plaintiff  had  any  power 
to  receive  the  goods  outside  of  the  bill  of  lading,  it  should  have  been^ 
set  out  so  that  issue  could  have  been  taken  on  it.  It  is  an  arcjumen- 
tative  denial  of  the  defendant's  right  to  detain  the  goods,  and  also 
subjects  the  replication  to  the  objection  of  duplicity,  by  setting  up 
two  answers  to  the  pleas,  viz:  1st,  that  the  plaintiff  has  power  from 
Ducasse,  Claveau  &  Co.  to  receive  the  goods;  and  2nd,  that  he  had 
the  right  to  them  under  the  agreement  with  Rankin  6z  Co.,  and  the 
indorsement  of  the  bill  of  lading  by  Collins;  though  this  objection 
would  only  be  ground  of  special  demurrer,  and  therefore  not  avail- 
a])le  since  the  Act  14  Vict.,  c.  20. 

I  think  the  rejoinders  to  the  second  and  third  replications  are  also 
l)ad.  The  allegation  that  the  plaintiff  produced  no  "  proper  authority  " 
seems  objectionable,  as  statmg  matter  of  law  and  fact,  1  Chit.  PL 
540.  A\Tiether  he  produced  any  authority,  is  a  matter  of  fact; 
whether  the  authority  produced  was  proper,  is  a  question  of  law. 

The  rejoinders  are  also  bad,  because  they  profess  to  ]x)th  traverse 
and  confess  and  avoid  the  allegations  in  the  replication.  They  den}' 
that  the  plaintiff  produced  any  authority  from  Ducasse,  Claveau  i: 
Co.  to  receive  the  goods;  and  they  confess  (by  not  traversing  it)  the 
alleged  a^eement  to  abide  by  what  Rankin  i:  Co.  should  agree  to, 
and  avoid  it,  or  attempt  to  do  so,  by  the  subsequent  direction  of 
Rankin  iz  Co.  not  to  aeliver  the  goods  witJiout  the  indoi-sement 
of  Duca&se,  Claveau  k  Co.  There  are  othe^^jections  to  the  re- 
joinders, though  some  of  them  are  attributable  to  the  mode  of  plead- 
ing in  the  replications;  and  they  would  only  be  ground  of  special 
demurrer. 

The  rejoinder  to  the  replication  to  the  fourth  plea  is  bad,  as  being  a 
departure  from  the  plea,  which  does  not  deny  that  the  goods  belonged 
to  the  plaintiff,  but  alleges  that  f i*eight  was  due  on  them  and  that 
the  defendant  detained  them  for  non-payment  of  the  freight.  The 
Implication  states  that  the  plaintiff  tendered  the  freight  according  to 
'le  bill  of  lading,  and  that  the  defendant  refused  to  receive  it  and 
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to  deliver  the  goods.  To  this  the  defendant  rejoins  that  the  plaintiff 
had  no  authority  to  receive  the  goods  or  make  a  tender  of  the  freight. 
This  is  a  departure  from  the  plea,  which,  by  not  traversing,  admit- 
ted the  allegation  in  the  declaration  that  the  goods  were  the  property 
of  the  plaintiff,  1  Chit.  PI.  044;  Smith  v.  Nichols  (5  Bing.  N.  C.  216). 
It  is  clear  that  de])arture  is  a  ground  of  general  demuiTer.  Bartlett 
V.  Wells  (1  B.  fc  8.  820);  Brine  v.  The  Great  Western  Railway  Com- 
pany (8  Jur.  N.  S.  410). 

The  result  is,  that  though  the  replications  to  the  second  and  third 
pleas  are  1)ad,  as  the  pleas  are  also  defective,  the  plaintiff  is  entitled 
to  judgment  on  the  demurrers  to  the  rejoindeiN  to  those  replications. 
He  is  also  entitled  to  judgment  on  the  demuirer  to  the  rc^joinder  to 
the  replication  to  the  fourth  plea. 

Fisher,  J. — As  my  brother  Allen  has  very  fully  given  his  reasons 
for  thinking  that  the  plaintiff  is  entitled  to  judgment  on  the  demur- 
rer to  the  second  and  third  pleas,  and  the  rejoinders  to  the  replications 
to  those  pleas,  and  also  on  the  demurrer  to  the  rejoinder  to  the  rep- 
lication to  the  fouiih  plea,  I  consider  it  only  necessaiy  to  say  that  I 
agree  with  him  in  the  reasons  he  gives  for  his  opinion,  and  entirely 
coincide  in  his  judgment 

Weldox,  J. — This  is  an  action  of  replevin.  The  declaration  con- 
tains two  counts:  1st,  That  the  defendant  "on  the  1st  June,  1868,  at 
a  certain  place  called  the  Harbor  of  St.  John,"  etc.,  took  the  goods 
chattels,  to-wit:  278  tons,  7  3-4ths  cwt.  of  puddled  bar  iron  of  the 
said  plaintiff,  of  great  value,  etc.,  and  unjustly  detained  the  same 
against  sureties  and  pledges,  until,  etc.  2nd  count,  "On  the  day  and 
year  aforesaid,  at  a  place  called  the  Custom  House  Wharf,  in,"  etc., 
took  other  the  goods  and  chattels,  to-wit:  278  tons,  7  3-4ths  cwt.  of 
puddled  bar  iron  of  the  said  plaintiff,  of  great  value,  etc.,  and  un- 
justly detained  the  same  against  sureties  and  pledges,  etc. 

To  this  the  defendants  plead,  by  leave  of  the  Court,  a  second  plea; 
that  the  said  plaintiff  ought  not  to  have  or  maintain  his  action,  be- 
cause he  says  that  l>efore  and  at  the  time  of  the  alleged  taking  and 
detention  of  the  said  goods  and  chattels,  he  was  master  of  a  certain 
ship  or  vessel  called  the  Cholcey  then  lying  in  the  harbor  of  St.  John, 
and  that  the  said  goods  and  chattels  had  been  shipped  on  board  of 
the  said  ship  or  vessel  called  the  Choice,  at  the  port  of  London,  Eng- 
land, by  ceitain  persons  then  carrying  on  business  by  and  imder  the 
name,  st3'le,  and  firm  of  Ducasse,  Claveau  &  Co.,  and  on  the  occasion 
of  such  shipment,  the  said  defendant,  as  such  master,  signed  bills  of 
lading  to  deliver  the  said  goods  and  chattels  at  the  port  of  St.  John, 
to  the  order  of  the  said  Ducasse,  Claveau  &  Co.,  and  that  no  bill  of 
lading  indorsed  to  the  said  plaintiff  by  the  said  Ducasse  &  Co.,  was 
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€ver  produced  or  shown  to  the  defendant  by  the  said  plaintiff, 
although  requested  so  to  do;  wherefore  the  defendant  detained  the 
said  goods  and  chattels,  and  refused  to  deliver  the  same  to  the  said 
plaintiff,  as  he  of  right  should  and  ought  to  have  done,  and  this  he, 
the  said  defendant,  is  ready  to  verify,  wherefore  he  prays  judgment 
if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action 
thereof  against  him. 

The  action  of  replevin  is  peculiar  in  regard  to  the  pleadings,  there 
beipg  no  general  issue  to  put  upon  the  plaintiff  the  onus  of  proving 
title  and  possession,  but  only  that  the  defendant  had  not  the  goods 
in  the  place  named  in  the  declaration.  The  defendant  has  therefore 
to  state  how  he  came  to  have  the  goods  in  the  place,  etc.,  and  that 
he  can  justify  the  detention;  for  the  unjust  detention,  if  not  war- 
ranted by  law,  is,  as  Lord  Denman  says,  in  Elliott  v.  Evans  (o  Ad. 
k  Ell.):  '*Everv^  unlawful  detention  is  a  taking."  The  defendant,  in 
this  case,  by  his  second  plea,  admits  he  had  the  goods  in  the  place 
named  in  the  declaration,  but  jastifies  having  them  there  by  .stating 
that  the  goods  mentioned  \xx  the  declaration  were  shipped  on  board 
of  a  ship  called  the  Choice,  of  which  he  was  master,  in  the  port  of 
London,  by  certain  pei-sons  under  the  name,  style,  and  firm  of 
•Ducasse,  Claveau  &  Co.,  and  to  be  carried  and  ccmveyed  to  the  port 
of  St.  John;  that  upon  such  goods  being  so  shipped,  he,  the  said  de- 
fendant as  such  captain,  signed  bills  of  lading  for  the  delivery  of  the 
said  goods  at  the  port  of  St.  John  to  the  order  of  the  said  D.  C.  & 
Co.;  and  that  such  bills  of  lading,  so  indorsed  by  D.  C.  &  Co.,  was 
not  produced  or  shown  to  him,  the  said  defendant,  by  the  said  plain- 
tiff, and  therefore  he  detained  them.  This  appears  to  me  to  show 
sufficiently  in  law  that  the  defendant  came  lawfully  into  possession 
of  the  said  goods  as  a  carrier  in  the  port  of  London,  to  be  conveyed, 
in  the  said  ship  Choice^  to  the  port  of  St.  John,  the  place  in  which 
the  "taking  and  detaining"  is  complained  of.  London  being  a  poi*t 
which  we  are  bound  to  notice,  the  plea  properly  justifies  how  the 
defendant  came  into  the  possession  of  the  said  goods,  in  a  place 
different  from  where  the  plaintiff  alleges  he  took  them,  and  then 
ju.stifies  the  detention  in  the  place  complained  of  by  the  plaintiff  in 
his  declaration.  This  detention,  if  it  was  unjust  or  unlawful,  amounts 
to  "the  taking  and  detaining"  complained  of  by  the  plaintiff,  and 
the  plea  is  a  justification  by  the  defendant  for  so  doing,  and  I  think 
a  sufficient  answer  to  the  declaration.  It  is  incumbent  on  the  plain- 
tiff, in  his  replication,  to  show  his  title,  and  that  D.  C.  &  Co.  had  no 
right  to  ship  these  goods;  that  they  did  so  in  wrong  of  the  plaintiff, 
or  they  did  so  as  the  agents  of  the  plaintiff.  This  the  plaintiff  does 
not  do.  But  the  plaintiff  alleges  as  grounds  of  demun-er  to  this  plea 
^  the  defendant  that  it  is  bad  in  law,  "showing  no  authonty  or  right 
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in  the  said  Ducasse,  Claveau  &  Co.,  to  ship  the  plaintiffs  goods  on 
board  the  said  ship  Choice"  Secondly,  "that  the  said  plea  shows  no 
right  in  the  defendant  to  take  goods  on  board  the  ship,  or  to  detain 
them  there;  it  should  allege  that  they  were  shipped  by  the  authority 
of  the  owner  of  them/' 

To  the  first  objection,  I  am  of  the  opinion  that  the  ship  Choice,  of 
which  the  defendant  was  master,  being  a  ship  for  the  carrying  and 
conveying  of  goods  on  freight  from  the  port  of  London  to  the  port 
of  St.  John;  when  goods  are  brought  and  shipped  on  board  of  such 
vessel,  to  be  so  earned  and  conveyed,  it  is  not  necessary  or  incum- 
bent, nor  is  the  master  of  such  vessel  require<l  to  inquire  into  the 
ownership  of  such  goods;  it  is  prima  facie  evidence  of  such  owner- 
ship, that  the  shipper  has  the  possession  of  the  goods  he  so  ships, 
and  by  virtue  of  the  law  merchant,  the  captain  of  a  ship  entei^  into 
a  contract  by  the  bill  of  lading,  that  the  goods  have  been  received 
and  are  to  be  earned  and  conveyed  for  certain  freight  and  reward 
to  another  port  or  place;  and  it  would  be  the  duty  of  the  plaintiff'  to 
show,  in  kis  replication,  his  right  to  the  property;  that  the  shipper 
had  not  the  title  to  the  goods,  but  was  wrongfully  in  the  possession, 
or  in  possession  as  plaintiffs  agent  at  the  time  he  shipped  them. 
This  bux-then  is  cast  upon  the  plaintiff".  In  Abbott  on  Shipping,  p. 
320,  8  ed ,  it  is  said:  "When  goods  are  sent  on  board  the  ship,  the 
master,  or  person  on  board  acting  for  him,  usually  gives  a  receipt  for 
them,  and  the  master  afterwards  signs  and  delivers  to  the  merchant, 
sometimes  two,  and  sometimes  three,  parts  of  a  bill  of  lading."  No 
text  writer,  nor  any  adjudged  cases  that  I  can  find,  lay  down  any 
rule  for  a  ship-master  to  inquire  into  the  ownership  of  goods.  He 
takes  them  from  the  shipper,  and  gives  his  bill  of  lading  accordingly. 
The  defendant,  as  carrier,  may  resist,  as  in  Sheridan  r.  New  Quay 
Company,  4  Com.  B.,  N.  S.  618,  which  decides:  "Where  caniers  re- 
ceive goods  to  be  carried,  there  is  no  estoppel  precluding  the  title  of 
him  sending  the  goods,  and  it  is  a  good  answ^er  to  the  action,  that 
they  have  delivered  the  goods  to  the  time  owner  at  his  request.  And 
Thorne  v.  Tilling,  3  H.  &  N.  534,  shows  a  warehouseman  is  not 
estopped,  but  may  set  up  the  title  of  the  true  owner  to  the  goods, 
and  may  refuse  to  deliver,  relying  on  the  title  of  another." 

Schuster  v,  McKellar,  and  Young,  7  E.  &  B.  704.  "This  case  turns 
upon  the  captain  signing  bills  of  lading  without  the  production  of 
the  mate  s  certificate  as  given  to  the  shipper,  and  the  party  whogot 
the  bill  of  lading  knew  there  was  the  mate's  receipt  outstanding." 
These  cases  do  not  alter  the  right  of  the  master  to  refuse  to  deliver 
the  goods  without  the  production  of  the  bill  of  lading,  but  that 
when  the  bill  of  lading  nas  been  fraudulently  obtained,  it  is  placed 
in  the  same  category  as  other  contracts  founded  in  fraud. 
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The  replication  sets  forth:  "That  the  ship  Choice  was  in  the  har- 
bor of  St.  John,  and  the  said  goods  were  landed  on  a  certain  wharf 
there,  etc.,  and  the  said  D.  C.  &>  Co.  (the  shippers)  had  forwarded  the 
said  bills  of  lading  to  the  plaintiff,  to  enable  him  to  receive  the  said 
goods,  etc.,  and  the  same  was  in  possession  of  the  plaintiff,  with  full 
power  from  D.  C.  &  Co.  to  receive  the  goods  from  tne  said  defendant 
as  master  of  the  said  ship  Choice,  and  tne  said  plaintiff  requested  the 
said  goods  to  be  delivered  to  him;  that  the  defendant  represented  to 
him  (the  plaintiff)  that  Robert  Rankin  &  Co.  were  owners  of  the 
.ship  Choice,  and  the  defendant  would  do  whatever  they  agi-eed  to; 
that  by  such  representation  the  plaintiff  was  induced,  and  did  apply 
to  R.  Rankin  &  Co.  for  his  said  goods,  and  R.  Rankin  k  Co.  there- 
upon infonned  the  plaintiff  that  they  had  seen  Fl^ancis  Collins,  who 
was  the  a^nt  of  D.  C.  &  Co.  in  St.  John,  and  hi.^  indorsation  of  the 
bill  of  lading  would  Ikj  satisfactoiy ;  that  the  plaintiff  did  afterwards 
procure  the  said  Francis  Collins  to  indorse  the  said  bill  of  lading  in 
the  name  of  and  for  the  said  D.  C.  &  Co.,  and  as  their  agent  to  the 
plaintiff,  and  the  plaintiff  aftenvards  produced  and  showed  the  l^ill 
of  lading  so  indorsed  to  the  defendant,  and  tendered  the  freight, 
and  required  the  defendant  to  deliver  the  said  goods,  etc.,  which  the 
defendant  refused  to  do,"  etc. 

I  am  of  the  opinion  this  replication  is  bad  in  law.  The  bill  of 
la<:ling  given  by  the  master  on  the  shipment  orthe  goods  is  transfer- 
able, so  as  to  vest  the  property  in  the  holder  thereof,  only  the  law 
merchant,  by  the  same  being  indorsed  if  deliverable  to  the  shipper 
or  his  aasignee.  The  plaintiff  alleges  he  had  full  power  to  receive 
the  said  ffoods,  and  the  bill  of  lading  had  been  forwarded  to  him; 
but  the  bul  of  lading  was  not  indorsed,  and  he  does  not  set  out  what 
that  power  is  to  enable  him  to  receive  the  goods.  It  is  perfectly- 
consistent  with  this  statement,  that  the  plaintiff  was  authoiized  as 
a^nt  to  receive  them  for  D.  C.  &  Co.,  the  shipper's,  but  not  as  the 
pLEuntiff's  own  property  as  alleged  by  him  in  the  declaration,  and 
without  an  indorsea  bill  of  lading  he  could  not  claim  the  property 
as  his  own;  nor  is  the  master  justified  in  delivering  the  goods  so 
shipped,  unless  upon  the  production  of  the  bill  of  lading  duly  in- 
dorsed, or  upon  receiving  an  indemnity.  This  is  clearly  laid  down 
in  the  Elxchequer  Chamber,  in  Erichson  v.  Barkworth,  3  H.  i:  N. 
894,  which  shows  that  the  captain  Is  jastified  in  holding  the  property 
unless  the  bills  of  lading  are  properly  indorsed,  or  an  indemnity  Is 
produced. 

Crompton,  J.,  says — "In  fact,  the  master  is  entitled  to  have  the 

loll  of  lading  produced  before  he  parts  with  the  goods,  or  to  a  gen- 

md  indemnity  or  guarantee,  to  bear  him  harmless  against  the  risk 

liability  he  runs  if  he  gives  up  the  cargo  without  the  produc- 
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tion  of  the  bill  of  lading.  Whether  the  ship-ovmer  might  be  liable 
in  this  case,  I  do  not  care  to  inquire.  However  that  may  be,  the 
person  in  whom  the  property  is  vested  has  a  right  to  say,  'Give  me 
a  bill  of  lading,  or  indemnity.'  This  is  the  only  coui-se  he  can  pur- 
sue. When  he  signs  the  bill  of  lading,  he  binds  himself  to  deliver 
to  the  party  who  holds  the  bill  of  lading.  No  inconvenience  can 
arise  from  our  so  holding." 

Crowder,  J.  says — "  The  master's  duty  is  to  produce  the  goods  on 
the  production  of  the  bill  of  ladinjj,  or  if  having  given  to  him  a 
proper  indemnity.  Here  I  think  the  master  was  justified  in  not 
delivering  up  the  cargo,  as  the  bill  of  lading  was  not  produced." 

Willes,  J.  says — "  By  the  law,  it  seems  to  me  that  the  master  in 
such  circumstances  is  no  more  bound  to  give  up  the  cargo  to  the 
charterer,  than  to  a  sti-anger."  The  replication  by  the  defen<lant, 
that  he  would  do  what  R.  Rankin  &:  Co.,  who  were  the  owners  of 
the  Choice,  agree  to,  is  no  more  than  a  promise  without  a  consi- 
deration, to  fulfil  the  original  contract,  and  deliver  in  due  coui*se 
upon  his  receiving  a  properly  indoi'sed  bill  of  lading,  or  on  being 
indenmified,  and  payment  of  freight,  whicli  thus  leaves  the  defend- 
ant in  the  same  situation  he  was  in  before.  The  plaintiff  does  not 
state  that  the  bill  of  lading  was  duly  indoi-sed  l>y  Francis  (/oUins, 
who  was  the  authorized  agent  of  D.  C.  ^:  Co.  so  to  do ;  but  he  states, 
some  parties  who  were  by  defendant  ijepresented  as  the  owners  of 
the  vessel,  stated  F.  Collins  was  the  agent  of  Ducasse,  Claveau  ^:  Co. 

In  this  case,  it  is  material  to  consider  the  nature  of  a  bill  of  lading. 
It  is  an  acknowledgment  imder  the  hand  of  the  captain  of  the  ship 
caiTying  goods,  that  he  has  received  such  goods,  which  he  undertakes 
to  deliver  to  the  person  named  in  that  bill  of  lading.  It  Ls  assigna- 
ble in  its  nature,  and  by  indorsement  the  property  is  vested  in  the 
assignee.  Brant  v.  Eowlby  (2  B.  and  Ad.  l)3s)  sh()ws  no  title  passes 
by  an  unindoi-sed  bill  of  lading.  Wait  v.  Baker  (2  Exch,  1),  Thomson 
uDomney  (14  M.  and  W.  408),  Bryant  x\  Nix  (4  M.  and  W.  792). 
These  authorities  all  show  the  necessity  of  an  indorsed  bill  of  lading 
by  the  shipper,  if  to  his  order,  or  consignee. 

In  Meyerstine  v.  Barber  (2  L.  R.  C.  P.  45),  affirmed  in  Exchequer 
Chamber,  as  to  delivery  on  the  wharf,  Erie,  C.  J.,  as  to  the  right  of 
the  captain  to  hold  the  goods  after  being  landed  on  the  whaif ,  says : 
"  But  not  withstanding  that  nothing  has  been  wanting  in  the  way  of 
research,  the  counsel  for  the  defendants  have  been  unable  to  produce 
any  precedent  to  show  that  the  main  point  raised  in  this  case,  has 
ever  before  been  the  subject  of  legal  discussion.  Their  argument 
has  been  ineffectual  to  my  mind,  because  the  whole  foundation  rests 
upon  the  assumption,  if  the  bill  of  lading  was  on  the  4th  ^larch 
extinct  and  deprived  of  all  efficacy.     If  it  were  established  that  a 
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bill  of  lading,  one  of  the  most  frequent  securities  among  mercantile 
men,  becomes  exhausted  and  extinguished,  and  ceases  to  be  a  security 
when  the  ship  has  reached  her  destination,  and  the  goods  ^Yhich  it 
represents  have  been  landed  and  warehoused,  what  a  wide  door 
wouM  l>e  open  for  fraud  !  It  is  scarcely  possible  to  exaggei-ate  the 
evil  consequences  which  would  l>e  likely  to  result  from  such  doctrine. 
There  is  no  authority  for  it.  *  *  Tlie  goods  are  landed  for  the 
convenience  of  the  shipowner,  in  order  to  enable  him  to  use  his  ship 
for  another  voyage ;  but  until  the  freight  is  paid  and  the  stocK 
removed,  the  goo<ls  remain  subject  in  many  respects  to  rights  derived 
through  the  bill  of  lading." 

Willes,  J.,  says — "  Does  a  bill  of  lading  cease  to  have  any  operation 
or  vitality  when  the  goods  are  landed,  even  though  they  are  remain- 
ing at  the  wharf  where  they  were  landed  by  the  master  as  a  security 
for  the  freight  f  I  am  of  the  opinion  that  that  is  not  the  true  effect 
of  such  a  tmnsaction.  I  think  that  the  bill  of  lading  remained  in 
force  at  least  so  long  as  complete  deliver}-  of  possession  of  the  goods 
hail  not  been  made  to  some  person  having  a  right  to  claim  them 
under  it.  I  believe  that  will  be  found  not  only  to  be  law,  but  also 
to  l)e  in  accordance  with  the  convenience  and  the  practice  of  carriers 
and  merchants." 

As  to  the  third  plea  of  the  defendant,  it  is  the  same  as  the  second 
plea,  omitting  the  words  **  by  the  said  plaintifl'  although  recjuested  so 
to  do."  The  replication  the  same  as  to  the  2nd  plea.  The  same 
remarks  and  olwen'ations  made  as  to  the  2nd  plea  and  replication, 
apply  in  like  manner  to  these  pleas. 

The  fourth  plea  states,  the  defendant  was  master  of  the  Cftolcr 
at  the  port  of  London,  England,  and  justifies  the  detention  of  the 
goo<:ls  upon  the  grounds  of  their  having  been  delivered  to  the  defend- 
ant as  master  of  the  ship  Cftoice  to  be  carried  and  conveyed  from 
London  to  St.  John  for  certain  freight  and  reward,  according*  to  the 
teniLS  of  a  cei-tain  bill  of  lading  aimed  by  the  defendant.  That  he 
80  carried  and  conveyed  them,  whereby  freight  became  due,  and 
remained  due,  which  gave  him  a  lien  thereon.  And  that  the  same 
not  l)eing  paid,  he  detained  them  for  such  freight  and  lien  as  he  law- 
fully might  do.  The  plaintiff  in  repl}',  states — We  did  tender  the 
money  due  for  freight  according  to  the  terms  of  the  bill  of  lading, 
but  the  defendant  refused  to  receive  such  freight  and  deliver  the 
goods  to  the  plaintiff.  To  this  replication  the  defendant  rejoins  and 
says,  that  at  the  time  etc.,  the  plaintiff  had  no  authority  to  receive 
the  said  goods  and  chattels  or  make  a  tender  of  the  freight. 

This  is  clearly  a  departure.     The  defendant  says,  wc  detained  the 
Is   for  non-payment  of  freight  according  to  the  bill  of  lading 

ich  gave  us  a  lien  on  the  goods.    The  plaintiff  replies — We  tend- 
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ered  the  freight  according  to  the  bill  of  lading ;  here  was  denial  on 
one  side  and  an  assertion  on  the  other.  But  the  defendant's  rejoin- 
der sets  up  that  you  the  plaintiff  had  no  authority  to  make  the 
tender  and  receive  the  goo(ls.  "  Undoubtedly,  as  Lord  C.  J.  Tindall 
says,  in  Prince  v.  Brunatte  (1  Bing  N.  C.  438),  when  a  replication 
does  not  consist  with  or  justify  the  declamtion,  it  is  a  departure  in 
pleading ;  for  a  plaintiff  is  not  entitled  to  declare  in  respect  of  one 
right,  and  then  set  up  another  in  his  replication."  The  inconsistency 
is  in  this :  the  plaintiff  complains  of  a  detention  of  his  goods.  The 
defendant  says :  I  brought  them  from  London  for  freight,  which  was 
due,  and  I  detained  them  for  the  lien  I  had.  The  plaintiff  says :  I 
offered  you  the  freight.  The  defendant:  True,  you  offered  the 
freight,  but  you  had  no  authority  to  do  so.  That  was  a  new  ground 
not  stated  in  the  plea. 

According  to  my  views,  the  plaintiff  is  entitled  to  judgment  on 
his  demurrer  to  the  fourth  rejoinder,  and  the  defendant  to  have 
judgment  on  demurrer  to  the  second  and  third  replications. 

Judgment  for  plaintitf. 


Doe  ex  devi.  Boyd  v.  Roe. 

April  22ml,  1870. 

A  lease  was  made  by  A.  to  B.,  for  fourteen  years  from  Ist  May,  1849,  with  a  covenant 
})y  A.  to  pay  for  improvements  or  renew  the  lease  at  the  end  of  the  term.  A.  con- 
veyed the  reversion  to  the  plaintiti  in  October,  1869,  at  which  time  it  was  alleged 
that  91,200  arrears  of  rent  were  due  from  B.,  who  had  left  the  country'.  In  eject- 
ment, for  a  forfeiture  for  non-payment  of  the  rent,  the  plaintiff  claimeil  the  arrears, 
and  also  §72  for  half  a  year's  rent,  due  since  he  became  the  owner  of  the  reversion. 
The  affidaWt  of  the  bailiff  stated  that  when  he  served  the  declaration  there  was  not 
sufficient  distress  on  the  premises  to  satisfy  the  arrears  of  rent  stated  to  be  due,  and 
that  the  value  of  the  goods  on  the  premises  at  that  time  did  not  exceed  ^50  in  his 
estimation. 

Held, — 1st.  That  as  tliis  affidavit  referred  to  the  whole  arrears  of  rent  claimed  by  the 
plaintiff,  it  did  not  clearly  show  that  there  was  not  sufficient  distress  on  the  premises 
to  satisfy  the  half  year's  rent  accruing  due  since  the  plaintiff  became  the  owner. 
2.  That  as  it  <lid  not  appear  that  the  lease  had  been  renewed,  or  that  B.  held  over 
after  the  expiration  of  tne  lease,  or  that  the  tenant  in  possession  held  under  B.  there 
was  nothing  to  show  that  a  new  tenancy  was  createil,  to  which  the  proviso  for 
re-entry  in  the  lease  would  attach. 

If  the  Roods  on  the  demised  premises  are  not  sufficient  to  satisfy  half  a  year's  rent,  the 
landlord  may  bring  ejectment  on  the  clause  of  forfeiture,  without  realizing  a  part  by 
distress. 

Fraser,  on  a  former  day  in  this  term,  moved  on  affidavits  for  judg- 
ment against  the  casual  ejector,  under  a  clause  of  re-entry  in  a  lease. 
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•  for  non-payment  of  rent.  The  affidavits  set  forth,  that  on  the  1st 
May,  1858,  Edward  B.  Peters  and  Martin  H.  Peters,  the  trustees 
under  the  will  of  Charles  J.  Peters,  leased  the  premises  to  John  Til- 
ton  for  a  term  of  fourteen  years  from  1st  May,  1849,  at  a  yearly 
rent  of  3144,  payable  quarterly,  the  lessor  having  a  right  to  re-enter 
if  the  rent  was  thirty  days  in  arrear.  There  was  a  covenant  in  the 
lease,  that  at  the  expiration  of  the  term  it  should  be  at  the  option  of 
the  lessor  either  to  pay  for  the  buildings,  or  continue  the  lease  for  a 
further  term.  It  did  not  appear  that  the  lease  had  been  renewed. 
On  the  18th  October,  18G9,  Martin  H.  Peters,  the  surviving  trustee, 
conveyed  the  reversion  to  the  lessor  of  the  plaintiff,  and  Peters'  affi- 
davit states  that  there  was  then  owing  from  the  ICvSsee,  Tilton,  31,200 
and  upwards  for  rent,  which  he  had  not  since  received,  and  that 
Tilton  was  not  then  in  the  Province.  The  affidavit  of  the  lessor  of 
the  plaintiff  states  that  on  the  1st  of  April,  1870,  there  was  and  still 
is  due  to  him  from  Tilton,  31,200  and  upwards,  for  arrears  of  rent 
up  to  1st  February,  1870.  The  affidavit  of  the  deputy  sheriff  states 
that  on  1st  April,  1870,  he  sei'ved  Noonan,  the  tenant  in  posession, 
with  a  copy  oi  the  declamtlon  and  notice,  &c.,  and  at  the  same  time 
fixed  a  copy  of  the  same  in  front  of  the  building  on  the  premises ; 
that  at  the  time  of  such  service  there  was  not  sufficient  distress  to  be 
found  on  the  premises  coimtervailing  the  arrears  of  rent  stated  in 
the  affidavit  oi  the  lessor  to  be  due ;  and  that  the  value  of  the  goods 
and  chattels  upon  the  premises,  liable  to  distress,  did  not  exceed  in 
his  astimation  the  sum  of  fifty  dollars. 

Ciir.  adv.  vult. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  only  forfeiture  for  which  the  lessors  of  the  plaintiff  could 
proceed  in  this  action,  would  be  for  the  non-payment  of  a  half  year  s 
rent,  due  on  the  1st  February  last.  They  became  the  owners  of  the 
reversion  on  the  8th  October  last,  and  if  there  was  then  a  subsisting 
tenancy,  a  quarter  s  rent,  £9,  would  become  due  on  the  1st  November. 
The  affidavit  of  the  bailiff  states  that  on  the  1st  of  April,  when  he 
served  the  declaration,  there  was  not  sufficient  distress  on  the  premises 
to  satisfy  the  arreara  of  rent  stated  to  be  due,  and  that  the  value  of 
the  goods  and  chattels  on  the  premises  at  that  time,  liable  to  distress, 
did  not  exceed  in  his  estimation  350.  It  is  not  entirely  clear  from 
this  affidavit  that  there  was  not  sufficient  distress  on  the  premises  to 
satisfy  half  a  year's  rent,  ($72).  The  statement  that  the  goods  did 
not  exceed  fifty  dollars  in  value,  in  his  estimation,  is  not  very  satis- 
Jukory ;  and  perhi^,  had  he  distrained,  the  goods  might  have  pro- 
ibd  ettongh  to  tmtisfy  the  amount.  The  suit  is  evidently  brought 
ler  the  expectation  that  the  lessors  of  the  plaintiff  are  entitled  to 


51  CASES   IN  THE  SUPREME  COURT. 


Kc  parte  Eagles  and  Wilson. 


recover  the  large  arreai-s  of  rent  due  at  tlie  time  they  became  the , 
ownei*s.  Had  the  statement  as  to  the  value  of  the  goo<l.s  been  more  ' 
positive,  and  clearly  showed  that  they  were  not  worth  more  than 
fifty  dollai-s,  we  think  the  case  would  have  been  within  the  Act,  and 
that  the  lessoi*s  of  the  plaintifl'wouhl  not  have  been  bound  to  realize 
w^hat  they  could  b^'  distress,  before  bringing  ejectment.  Doe  dcm. 
Haverson  v.  Franks,  (2  C.  &  K.  G78). 

There  is,  however,  a  difficulty  in  the  case,  which  we  think  will 
prevent  this  applieation  l^eing  granted.     The  copy  of  the  lease  whicli 
is  annexed  to  the  affidavits,  beais  date  the  1st  Mav  LS58.     The 
hahenduiii  is  "for  the  tenu  of  fouileen  yeai-s  from  the  1st  daj'  of 
May  which  was  in  the  year  one  thousand  eight  hundred  and  forty- 
nine,  thence  next  ensuing,"  &c.     There  is  a  covenant  in  the  lease, 
that  at  the  expimtion  of  the  tenn  the  buildings  on  the  premises 
should  be  valued,  and  that  it  should  be  at  the  option  of  the  lessor 
either  to  pay  for  the  improvements,  or  continue  the  lease  for  a  fur- 
ther tenn  of  not  less  than  seven,  nor  more  than  fouiteen  yeai^s,  at 
the  same  rent  and  on  the  same  conditions  as  the  former  lease.     This 
lease  expired  on  the  1st  May,  18G3,  and  there  is  nothing  to  show 
that  it  had  been  renewed,  or  even  that  the  lessee  continued  in  posses- 
sion after  the  expiration  of  the  term,  and  it  is  stated  that  he  is  now 
out  of  the  Province.     It  does  not  appear  that  the  pei-son  in  actual 
possession  at  the  time  the  declamtion  was  served,  either  went  in  or 
field  under,  the  lessee.     Though  it  has  been  held  that  a  proviso  in 
a  lease  for  re-entrj'  on  non-payment  of  rent,  is  a  condition  which 
attaches  to  a  yearly  tenancy  created  by  the  tenant  holding  over  and 
paying  rent,  Thomas  v.  Packer,  ( 1  H.  &  N.  GOO) ;  yet  where  there  is 
nothing  to  show  whether  the  lessee  held  over  or  not,  or  that  any 
new  tenancy  has  been  created,  we  think  the  lessors  of  the  plaintiff 
fail  to  establish  a  right  to  recover.     Forfeitures  are  not  favored  in 
law,  aud  great  strictness  is  required  in  cases  of  this  kind. 

Application  refused. 


Ex  parte  Eagles. — Ex  purtc  Wilson. 

April  22na,  1870. 

A  complaint  against  a  PArty>  under  26  Vict.  cap.  33,  sec.  2.  for  engaging  in  an  occujia- 
tion  in  the  city  of  Freaericton,  not  being  a  ratepayer  pf  the  city  or  county,  or 
licensed,  should  be  prosecuted  in  the  name  of  the  City  Treasurer. 

For  the  recovery  of  all  fines  and  penalties  under  any  Act  relating  to  the  muuici]>al 
affairs  of  the  city  of  Fredericton,  the  information  should  1)€  laid  ]>y  the  City 
Treasurer,  or  by  his  authority ;  and  a  conviction  therefor,  founded  on  the  informa- 
tion of  a  common  informer,  cannot  be  sustained. 
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Fraser,  in  Michaeluias  Term  last,  obtained  a  rule  nliri  for  a  veiiio' 
raH,  to  remove  the  proceedings  had  before  the  Mayor  of  Fredericton 
in  these  eases.  The  paiiies  had  been  convicted  and  fined  under  2() 
Vict,  cap.  23,  sec.  2,  lor  engaging  in  an  occupation  within  the  limits 
of  the  city  of  Fi-edericton,  without  being  i-atepayei^  of  the  city  or 
county,  or  having  a  license  therefor.  The  grounds  on  which  the  rule 
was  obtained,  were  :  1 .  That  the  proceedings  were  wrongfully  in  the 
name  of  the  Queen,  and  should  have  been  in  the  name  of  the  City 
Treasure^'.  2.  That  the  infonnations  on  which  the  proceedings  were 
founded,  were  not  made  by  the  City  Treasurer,  or  by  any  person 
who  had  authority  in  law  to  make  them.  3.  That  there  was  no 
sufficient  evidence  that  Eagles  was  not  a  ratepayer  of  the  City  or 
County,  and  within  the  exception.  The  material  facts  are  sufficiently 
stated  in  the  judgment  of  the  Coui*t. 

G.  F.  Gregory  shewed  cause  in  Hilar}'  Term.  1.  The  fact  of  tin? 
convictions  being  headed  in  the  Mayors  Minute  Book  in  the  name 
of  the  Queen,  would  not  affect  their  substantial  justice.  All  pro- 
ceedings for  violations  of  the  common  law  or  statutes  are  in  the  name 
of  the  Queen ;  but  for  violating  city  by-law^s,  in  the  name  of  the 
Treasurer.  The  proceedings  here  do  not  on  their  face  reveal  the 
name  of  the  prosecutor,  and  the  simple  entry  of  the  Minute  in  the 
Mayors  Book  does  not  affect  the  information,  the  wan-ant,  or  the 
conviction.  2.  I  submit  that  under  22  Vict.,  cap.  8,  sec.  8(),  it  is  not 
necessary  for  the  City  Treasurer  to  make  the  information.  Tin;  Act 
says  all  penalties  shall  be  sued  for,  recovert^d,  and  enforce'd,  on  tht^ 
oath  of  one  or  more  credible  witnesses.  The*  informations  were 
made  by  a  policeman,  and  it  was  his  duty,  and  be  was  a  proper  offi- 
cer, to  make  such  informati(m. 

Frnser,  contiu.  The  proceedings  should  have  been  in  the  name  of 
the  City  Treasurer,  and  the  information  should  have  been  laid  by 
him,  otherwise  there  would  be  nothing  to  pri'vent  the  Tieasurer  from 
lodging  a  complaint  against  these  men  to-moiTow  for  the  same  caus(\ 
and  these  convictions  would  not  hv  an  answt.'i-  to  it.  Not  being  in 
the  name  of  the  City  Treasurer,  and  the  information  l)eing  made  bj- 
a  person  who  had  no  authority  to  do  so,  the  conviction  must  be 
quashed.     Regina  v.  Hicks,  (30  L.  k  E.  228). 

Car.  adv.  vulL 

L        Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

Il  '  In  these  cases,  the  parties  were  convicted  before  the  Mayor  of 
■^Fredericton,  under  the  Act  2(),  Vict.  c.  33,  sec.  2,  which  declares  that 
Htao  person  not  being  a  ratepayer  in  the  City  of  Fredericton,  or  the 
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County  of  York,  shall  engage  in  any  trade,  profession,  occupation, 
oi-  calling,  within  the  limits  of  the  said  city,  under  a  penalty  not 
exceeding  twenty  dollars  for  each  and  every  oifence,  unless  he 
obtains  a  license  therefor,  as  hereinafter  dii-ected/*  The  21st  sec. 
directs  that  all  fines,  penalties,  and  forfeitures  to  be  recovered  by  the 
provisions  of  the  Act,  may  be  recovered  in  the  maimer  prescribed  by 
the  Act  22  Vict.,  cap.  8 ;  and  by  the  86th  section  of  that  Act,  it  is 
declared  that  all  complaints,  suits,  and  prosecutions,  shall  be  prose- 
cuted by  summons  or  wairant,  in  the  name  of  the  City  Treasurer, 
and  the  proceedings  shall  be  regulated  by  any  Act  then  or  thereafter 
to  bo  in  force,  regulating  summary  convictions  before  Justices  of  the 
Peace,  so  far  as  the  same  may  be  applicable  to  that  Act.  The  pro- 
ceedings in  these  cases  were  not  in  the  name  of  the  City  Treasurer, 
nor  did  it  appear  that  they  were  taken  by  his  authority.  The  infor- 
mations wei-e  made  by  a  policeman  of  the  city,  and  a  warrant  issued 
theieon  in  one  case;  in  the  other,  the  defendant  was  in  custody  on 
another  chaige,  and  no  summons  or  wairant  was  issued  against  him 
on  the  information.  The  subsequent  proceedings  were  entitled  in 
the  Mayor's  Minute  Book,  "The  Queen  v,  Benj.  F.  Eagles,"  and  "The 
Queen  r.  George  Wilson."  The  convictions  were  according  to  Form 
(L),  1  Rev.  Stat.  .S91,  not  stating  the  information,  or  the  name  of 
any  prosecutor.  As  the  statutory  form  has  been  followed,  this  is 
])robably  sufficient;  though  there  would  Ije  no  objection  to  stating 
the  name  of  the  informer,  Reg.  v.  Johnson  (8  Q.  B.  102).  But  the 
objection  liere  is,  not  that  the  name  of  the  informer  does  not  appear, 
but  that  it  does  appear  that  the  pei:son  who  laid  the  information 
liad  no  authority  by  law  t<^)  do  so.  The  law  relating  to  sunnnary 
convictions,  which  retrulates  the  mode  of  recovering  fines,  ii:c.,  before 
the  Mayor,  is  found  in  the  I  Rev.  Stat.,  cap.  1.S8,  which  declares  that 
no  objection  shall  be  aHowed  U)  any  information  or  summons  for  any 
defect  therein  in  substance  or  fonn,  unless  the  party  summoned  has 
been  misled,  when  the  Justice  may  adjourn  the  hearing  till  a  future 
day;  and  the  8()th  section  of  the  Act  22  Vict.,  cap.  8,  befoi-e  refeiTed 
to,  (It^clares  that  'judgment  shall  be  given  according  to  the  verj" 
right  of  the  matt^T,  without  regarding  technical  objections,  imper- 
fections or  defects,  which  do  not  aff'ect  the  substantial  justice  of  the 
case."  As  tlie  information  is  the  foundation  of  the  subsc(|ucnt  pro- 
crM'dings,  the  Justice  has  no  authority  to  proceed  without  it,  Paley 
Conv.  ()4;  per  Williams,  J.,  in  Turners  case  (0  Q.  B.  01  j;  and  an  in- 
foi'iiiation  hy  a  person  who  has  no  authority  tomake  it,  is  the  same 
as  no  information.  Then,  had  the  policeman  any  authority  here, 
and  does  he  staml  in  any  other  light  than  a  common  informer? 

We  are  of  opinion,  that  as  all  fines,  penalties,  tfcc,  recovered  under 
any  Act  relating  to  the  municipal  affairs  of  the  city,  belong  to  the 
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Corpoiution,  and  are  payable  to  the  City  Treasurer,  the  information 
in  such  eases  should  Ije  laid  by  him,  or  under  his  authority;  and 
that  a  conviction  therefor,  founded  on  the  information  of  a  common 
infoimer,  could  not  be  sustained.     See  Reg.  v.  Hicks  (4  E.  &  B.  038). 
We  think  also,  that  the  provision  in  the  Summary  Convictions  Act, 
that  no  objections  shall  be  allowed  to  the  infonnation  for  defects 
either  in  substance  or  form,  must  be  held  to  apply  only  to  informa- 
tions made  by  persims  who  have  authority  to  make  them;  and  not  to 
give  vitality  to  an  infonnation  made  by  a  pei*8on  without  any  au- 
thority; and,  in  fact,  to  give  the  Justice  jurisdiction  over  the  matter, 
whei'e  othei'^'ise  he  would  not  have  it.     Admitting,  however,  that 
the  infonnatitm  was  sufficient,  we  <lo  not  see  how  the  express  words 
of  the  Act,  that  all  complaints,  «!icc.,  "shall  be  prosecuted  in  the  name 
4jf  the  Q\ty  Trea.su  rer,'  are  to  l:>e  got  over.    If  the  construction  which 
was  contended  for  is  given  to  the  subsequent  words  of  the  section, 
that  "judgment  shall  be  given  according  to  the  very  right  of  the 
matter,  without  regarding  technical  objections,"  ii:c.,  then  the  posi- 
tive declaration  of  the  Legislatuiv  that  the  prosecution  shall  be  in 
tlie  name  of  tlie  (^ity  Treasurer,  means  nothing.     Where  the  inten- 
tion of  the  legislature  is  so  clearly  expressed  as  it  is  on  that  point,  it 
is  the  duty  of  the  (youi't  to  give  effect  to  it.     We  can  see  great  prac- 
tical difficulties  that  might  arise,  by  the  prosecutions  not  being  in 
the  name  of  the  (.^ity  Treasurer,  and  therefore  under  his  control. 
It  is  a  well-recognized  pi'inciple,   that  where  a  new   obligation  is 
impose<l,  and  a  particular  remedy  is  given  by  .statute,  that  remedy 
nmst  be  pursue<l,  St.  Panci*as  V^estry  v.  Batterbury  (2  C.  Bench.  N. 
S.  477).     A  (juesti  )n  very  similar  to  this  arose  in  the  case  of  Reg.  r. 
Annstrong  (East.  T.  18{)4),  which  was  a  conviction  iK'foix*  two  Town 
Councilors   of  Woodstock  for  selling  licjuor  without  license.     The 
proceedings  were  in  the  name  of  the  Queen,  and  it  was  contended 
they  should  have  been  in  the  name  of  the  Town  (Jlerk,  according  to 
the  directions  of  the  Act  incoi-porating  the  Town  of  WocxLstoek,  19 
Vict.  cap.  32,  .sec.  .S,  which  is  similar  to  the  section  of  the  Act  under 
which  the  proceedings  were  taken  in  these  cases,  substituting  the 
wonis  **  Town  Clerk  "  for  *'  City  Treasurer."     It  was  there  held  that 
the  proceedings  were  properly  in  the  name  of  the  Queen,  inasnuich 
as  the  conviction  was  for  a  penalty  incun*ed  under  the  Act  relating 
to  the  sale  of  Spirituous  Liquoi>?  (17  Vict.  cap.  15),  ami  not  under 
the  (i3rd  section  of  the  Woodstock  Incoi-poiution  Act,  10  Vict.  cap. 
32,  which,  the  Court  said,  would  make  a  proceeding  in  the  name  of 
the  Town  Clerk  compulsory. 

This  view  renders  it  unnecessary  to  considt;r  the  othei-  objection 
to  the  conviction. 

Rule  absolute  for  certioiuri. 
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Where  a  counsel  in  a  cause  is  by  consent  allowed  to  go  uix>n  the  stand  to  prove  a  par- 
ticular fact,  he  becomes  a  witness  in  the  cause  generally,  and  may  be  cross-examined 
upon  any  fact  in  the  cause. 

If  a  counsel,  in  addressing  the  jury,  makes  remarks  which  are  considered  objection- 
able by  the  opposing  counsel,  he  should  call  the  attention  of  the  Judge  to  it  at  the 
time.     If  he  omits  to  do  so,  the  Court  will  not  interfere. 

In  an  action  for  breach  of  an  agreement  to  convey  property  to  the  plaintiff  on  payment 
to  the  defendant  of  a  sum  of  money  by  instalmeuts,  and  which  agreement  the  de- 
fendant had  disabled  himself  from  performing,  before  the  last  instalment  was  due. 
Held,  That  the  plaintiff,  not  having  |)aid  the  last  instalment,  could  not  recover  it 
as  part  of  thu  damages  for  breach  of  the  agreement.  Being  part  of  the  same  trans- 
action, the  defendant  is  entitled  to  have  the  unitaid  instalment  deducted,  and  is  not 
driven  to  bring  a  cross-action  for  it. 

Where  certified  copies  of  Deeds  had  been  given  in  evidence  on  a  trial,  under  the 
Rev.  Stat.  cap.  112,  and  the  verdict  was  set  aside.  Semble,  That  the  same  copies 
might  l>e  used  on  the  sec<md  trial,  without  any  new  notice  or  affidavits,  unless  the 
opposite  party  showe^l  some  chanue  of  circumstances  since  tlie  former  trial,  which 
would  render  the  copies  inadmissible. 

This  was  an  action  for  breach  of  an  agreement  enteretl  into  be- 
tween the  plaintiff  and  defendant,  tried  before  Weldon,  J.,  at  the 
Westmorland  C^ircnit,  in  July,  1<S()!).  All  the  facts  of  this  case  a.\v 
fully  set  forth  in  a  former  judgment  of  the  C-ourt  fante  vol.  I,  p.  47.")). 
The  present  judgment  contains  all  the  facts  material  to  the  points 
now  discussed. 

S,  R.  Tlnyiitson,  Q.  (\,  in  Michaelmas  Tenn  last,  obtained  a  rule 
ni.si  for  a  new  trial,  on  the  grounds:  1.  Tiie  improper  admission  in 
evidence  of  the  certified  copies  of  the  mortgages  from  plaintiff'  to 
Crane,  and  frtmi  plaintiff'  t^)  Neil,  they,  having  been  used  at  the 
former  trial,  and  now  used  at  this  trial  with  the  same  affidavits 
attached.  He  contended  that  the  affidavits  were  exhausted  ])y  the 
former  trial,  and  the  Deeds  coidd  not  be  used  again  without  fresh 
affidavits.  Eveiy  KUl  PridM  (.\)U]-t  was  a  separate  (^ourt,  and 
though  the  plaintiff'  might  not  have  had  the  original  Deed  on  tlie 
fii>}t  trial,  he  miglit  have  had  it  on  the  second,  two  years  afterwards. 
Therefore  the  statement  in  the  affidavit  which  at  the  first  trial  wart 
true,  might  at  the  second  be  entirely  false  ;  so  a  fresh  affidavit  was 
re([uired  to  render  the  cei-tified  copies  admissible.  [Weldox,  J.: 
The  evidence  seems  to  be  immaterial,  as  the  defendant  admitted  the 
plaintiff  to  be  in  possession].  2.  That  the  Attorney  General,  who 
was  by  consent  allowed  to  go  upon  the  witness  stand  solely  to  prove 
the  less  of  a  Deed,  afterwards  in  his  address  to  the  jury,  improperly 
commented  upon  his  own  testimony,  and  stated  that  the  deiendant  s 
counsel  had  not  dared  to  cross-examine  him  as  to  liis  authority  to 
send  certain  telegrams  and  to  consent  to  the  decree  in  the  equity 
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suit.  3.  Excessive  damages,  in  allowing  the  plaintiff  the  sum  of 
£437,  the  amount  of  the  last  instalment  due  the  defendant  from  the 
plaintiff  under  the  agreement,  but  which  the  plaintiff  had  not  paid. 

A.  L.  Pidnier,  Q.  C,  showed  cause  in  Hilary  Tenn.  1.  As  to  the 
certified  copies  of  the  Deeds  not  heing  admissible  in  evidence  with- 
out fresh  affidavits,  no  attempt  was  made  to  cjuestion  the  tmth  of 
the  statements  in  the  affidavits.  I'he  affidavits  were  not  spent, 
because  the  lapse  of  time  was  immaterial,  and  the  former  trial  was  a 
iniscaniage.  [Ritchie,  C.  J.:  I  do  not  think  it  has  ever  l)een  con- 
tended, that  if  notice  to  produce  is  given,  and  one  party  can  show 
that  the  othei*  has  the  Deed  in  his  possession,  that  the  Judge  would 
not  make  that  a  preliminary  subject  of  en([uiry ;  but  as  to  the  time 
when  the  affidavit  should  be  made,  is  it  to  be  a  fortnight,  a  month, 
or  a  year  l>efore  trial,  where  are  you  to  tix  the  limit  ^]  In  this  case 
there  was  no  evidence  whatever  th«it  there  had  been  a  former  trial ; 
the  fact  of  the  same  Judge  presiding,  would  not  enable  hiui  to  take 
judicial  notice  of  it  Tliere  is  nothing  in  the  objection,  even  if  well 
founded,  for  the  evidence  became  inunaterial.  We  put  in  evidence 
the  bill  in  Campbell  r.  Neil,  which  sets  out  all  these  Deeds  in  full; 
so  (fuit^  irrespective  of  the  atHdavits,  the  Deeds  were  proved,  but 
under  the  Judge's  ruling  they  became  immatciial.  2.  In  regard  to 
the  observations  made  by  the  Atti)niey  Geneml  in  addressing  the 
jury,  that  the  defendant's  counsel  had  not  dared  to  cross-examine 
him,  his  affidavit  now  l>efore  the  ( 'ourt  shows  that  he  went  on  the 
stand  to  prove  the  loss  of  a  Dei^l,  with  the  understanding  that  the 
defendant  should  have  the  right  to  cross-examine  him  generally. 
[Ritchie,  C.  J.:  Taking  a  broader  ground,  I  do  not  see  why  any 
observations  made  to  the  jury,  whicli  may  be  corrected  at  the  time 
by  the  judge,  can  be  made  a  reason  for  a  new  tiial].  This  is  clearly 
a  matter  that  cannot  be  tried  here  l)v  affidavits ;  if  the  observations 
of  the  Attorney  Geneial  to  the  jury  were  wrong,  they  should  have 
applied  to  the  Judge  to  correct  him.  8.  It  is  contended  that  the 
plaintiff  is  not  entitled  to  recover  £437,  which  he  tendered,  but 
which  defendant  did  not  receive.  In  this  case,  the  agreements  are 
independent  covenants.  We  do  not  allege  that  we  paid  the  money, 
<»nly  that  we  offered  to  do  so.  The  defendant  can  recover  it  back  in 
a  cro&s-action  ;  and  thei-e  is  no  rule  where  the  covenants  are  indepen- 
dent, to  compel  the  plaintiff  to  balance  one  indebtedness  against  the 
other.  The  defendant  broke  the  agreement  before  the  money  was 
due  at  all.  In  Ogle  v.  Lord  Vane  (L.  R.  2  Q.  B.  275),  is  the  principle 
I  contended  for  at  the  beginning ;  that  the  moment  the  defendant 
:e  the  agreement,  the  Court  was  lx)und  to  put  the  plaintiff,  as  far 

■  money  could  do  it,  in  the  same  position  as  if  the  contract  had 


67  CASES  IN  THf:  SUPREME  COURT. 


Gilbert  v.  Campbell. 


been  performed.  XBitchie,  C.  J.:  It  only  occurs  to  me  whether,  even 
if  the  covenants  are  independent,  the  Court  would  not  put  one 
against  another  to  avoid  circuity  of  action].  That  might  be  so 
where  it  would  terminate  all  proceedings,  but  here  there  are  other 
matters  outside  of  them,  and  the  money  might  since  have  been  paid 
to  the  defendant. 

8.  R,  IJuynisonj  Q.  C,  i:  C,  W.  Weldon,  conti-a.  1.  We  deny  that 
because  the  first  trial  was  set  aside,  it  can  be  assumed  that  it  was  no 
trial  at  all.  Suppose  after  a  trial  conchisive  evidence  of  another 
kind  was  discovered,  and  a  new  trial  obtained  on  affidavits,  the  first 
would  surely  be  a  proper  trial.  The  affidavits  were  spent  at  the 
first  trial,  and  leaving  that  out  of  the  question,  affidavits  made  two 
years  before  a  trial  are  unreasonable  in  point  of  age,  and  not  proper 
to  be  used.  [Ritchie,  C.  J.:  Suppose  the  cause  had  been  postponed 
at  the  instance  of  the  defendant  ^.  Allen,  J.:  What  do  you  say  is 
the  proper  limit  of  time  ?]  That  might  be  at  the  discretion  of  the 
Court.  2.  The  remarks  of  the  Attorney  General  to  the  jurj'  are 
good  ground  for  a  new  trial.  [Ritchie.  C.  J.:  Why  did  you  not 
object  to  them  at  the  trial]?  If  we  had  done  so,  it  would  have  l)een 
of  no  use;  the  mischief  was  done.  [RiTCHiK,  C  J.:  The  same 
remark  would  apply  to  every  witne.ss  who  answei*s  a  (]uestion«before 
he  ought  to  do  so].  A  counsel  has  no  right  to  state  to  the  jury  what 
he  could  have  sworn  to,  had  he  been  cross-examined.  He  stilted  that 
he  would  have  sworn  most  distinctlv  that  he  had  no  authoritv  from 
Gilbert  to  consent  to  the  decree.  [Ritchie,  C.  J.:  The  difficulty  is, 
that  you  by  consenting  to  his  going  on  the  stand,  allowed  him  to  act 
both  as  counsel  and  witness].  8.  As  to  the  £487  improperly  allowed 
by  the  jury,  the  Coui-t  to  avoid  circuity  of  action,  will  order  the 
verdict  to  be  reduced.  The  plaintiff  admits  that  if  this  verdict 
stood,  he  would  owe  the  defen<lant  this  sum,  but  he  does  not  want 
to  pay  it.  It  is  doubtful  if  defendant  could  recover  this  in  another 
action,  for  he  could  not  allege  peiforinance  of  the  contract  in  a 
special  count,  and  could  not  recover  on  the  common  counts.  It  is 
absurd  to  contend  that  the  plaintiff  should  Ik?  placed  in  as  good  a 
position  to  recover,  as  if  he  had  paid  the  whole  amount.  The  thing 
does  not  bear  argument. 

Citr.  adv.  rult. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  first  point  in  this  case  is,  whether  the  certified  copies  of  the 
mortgage  from  the  plaintiff  to  C-rane,  and  the  assignment  thereof, 
and  the  copies  of  the  mortgage  from  the  plaintift'  to  Neil,  and  the 
assignment  thereof,  were  properly  received  in  evidence  under  the 
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Rev.  Stat.  c.  112,  §  12,  without  a  new  affidavit  and  notice,  since  tlie 
first  trial  of  this  cause. 

It  is  unnecessary  to  determine  this  point,  as  the  evidence,  even  if 
not  properly  admitted,  became  immaterial.  But  it  rather  seems 
to  us,  that  a  proper  notice  of  the  intention  to  offer  copies  of  Deeds 
in  evidence,  having  been  given  under  the  Act,  the  copies  would 
be  p7nma  faclt  evidence  upon  any  trial  of  the  cause  in  whicli  the 
notice  was  given,  and  would  not  be  spent  by  being  used  on  a  trial 
which  turned  out  to  be  abortive.  If  any  change  of  circumstances 
had  occurred  since  the  former  trial,  in  consequence  of  which^  the 
copies  of  deeds  ought  not  to  be  evidence  under  the  Act,  it  would 
be  open  to  the  opposite  party  to  show  that 

The  next  point  is,  that  the  Attorney  General,  in  his  address  to 
the  jury,  improperly  remarked  upon  his  own  testimony,  and  upon 
the  lact  of  tne  defendant's  counsel  not  cross-examining  him  as  to 
his  authority  to  consent  to  the  decree  in  the  equity  suit. 

The  Attorney  General  was  examined  as  a  witness  by  consent, 
and  could  not  otherwise  have  been  examined.  When  he  went 
upon  the  stand,  he  became  a  witness  in  the  cause  generally,  and 
the  defendants  counsel  had  a  right  to  cross-examine  liim  upon 
any  fact  in  the  cause,  and  not  merely  as  to  his  possession  of  the 
Deed,  the  fact  which  he  was  called  to  prove.  In  Hawkeswoilh  v. 
Showier  (12  M.  &W.  45),  Lord  Abinger  says:  "I  deny  the  propo- 
sition that  a  witneas  is  competent  to  give  evidence  for  one  purpose 
only.  If  a  witness  is  competent  at  all,  he  may  Ik?  examined  upon 
every  matter  upon  the  record.  I  remember  at  one  time  it  was 
thowht  an  objection  could  be  made  to  a  witness  with  reference 
to  the  particular  kind  of  question  to  be  put  to  him ;  but  that 
notion  is  long  since  exploded.  *  »  ♦  When  once  a  witness  is 
sworn,  he  is  not  sworn  to  answer  particular  (questions,  luit  to  give 
evidence  on  all  the  matters  in  dispute  between  the  parties."  We 
think  it  was  the  duty  of  the  defendant's  counsel,  if  he  considered 
the  course  the  Attorney  Geneml  was  pursuing  objectionable,  to 
have  called  the  attention  of  the  Judge  to  it  at  the  time  the  obser- 
vations wei*e  made;  and  if  the  learned  Jud^e  concurred  in  that 
view,  he  would  have  required  the  Attorney  Geneml  to  withdraw 
the  observations,  and  to  eease  pursuing  the  objectionable  course. 

The  remaining  objection  is,  the  misdirection  of  the  learned 
Judge  as  to  the  plaintiff's  right  to  recover,  as  part  of  the  damages 
for  breach  of  the  agreementi  the  sum  of  £437,  the  amount  of  the 
last  instalment  which  the  plaintiff  was  bound,  by  his  agreement 
with  Campbells,  to  pay  them,  in  order  to  entitle  him  to  the  secu- 
*'*  »  held  by  Campbells  against  Neil.  This  sum  was  not  paid  by 
plaihtiff,  hte  actioli  having  been  brought  before  it  was  due, 
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upon  a  breach  of  the  agreement  by  Campbell.  The  learned  Judge 
having  doubts  about  the  plaintiff's  right  to  recover  this  sum, 
directed  the  jury  as  to  the  utmost  amoimt  of  damages  they  could 
give,  and  asked  theiu  to  state  whether  they  allowed  this  sum  in 
their  verdict,  which  they  did. 

Wo  think  the  plaintiff  is  not  entitled  to  recover  this  amount; 
not  having  paid  it,  it  forms  no  part  of  the  damage  which  he  sils- 
tained  by  the  breach  of  the  agreement;  and  being  a  part  of  the 
same  transaction,  the  defendants  had  a  right  to  have  it  deducted 
from  th(»  amount  of  ilamages,  and  were  not  driven  to  bring  a 
cross-action  for  it.  In  general,  damages  are  estimated  by  the 
actual  injury  a  party  has  received.  Prima  facie,  where  a  party 
susta<ins  loss  by  reason  of  a  breach  of  contract,  he  is  entitled,  so 
far  as  money  can  do  it,  to  be  placed  in  the  same  situation  with 
rt?spect  to  damages  as  if  the  contract  had  been  performed.  Now, 
if  the  contract  had  been  performed  in  the  present  case,  tho  plain- 
tiff would  hav(»  .been  obliged  to  pay  Campbells  £1,087  TOs.  as  the 
consideration  for  the  assignment;  then  why  .should  he  be  placed 
by  this  action  in  a  better  situation  than  he  woul<l  have  been  in  if 
the  contract  had  been  peiforuied;  it  l>eing  a  clear  rule,  as  stated 
by  Pollock,  (J.  B.,  in  Alder  v.  Keighlay  (15  M.  &  W.  120),  ''that 
the  amount  which  would  have  been  received  if  the  contract  had 
been  kept,  is  the  measure  of  damages  if  the  contmct  is  liroken.*' 
Thus,  in  this  case,  if  all  parties  had  kept  the  contract,  the  plaintiff 
would  liavc*  received  the  securities,  and  would  have  paid  the  defend- 
ants the  amount  agreed.  Now,  he  receives  the  amount  or  value  ol 
the  securities,  less  the  amount  he  would  have  been  obliged  to  pay  if 
the  contract  had  been  fulfilled,  but  which  he  has  not  paid;  and  surely 
this  is  all  he  ought  to  receive  either  in  law  or  eciuity. 

The  rule  must  bj  absolute  for  a  new  trial,  unless  the  plaintiff  con- 
sents to  reduce  the  verdict  by  £437,  the  amount  agreed  upcm  as  the 
balance  unpaid  by  the  plaintiff.  If  this  is  assented  to,  the  plaintiff 
will  be  entitled  to  interest  on  the  balance  of  the  verdict,  frem 
Michaelmas  Term  last  up  to  the  time  of  signing  judgment. 


Hoyt  v,  Stockton. 

April  25,  1870. 

Where  goods  are  fraudulently  or  clandestinely  removed  without  a  distress,  the  land- 
lord may  follow  them  an«l  distrain  within  thirty  days  thereafter,  under  1  Rev.  Stat, 
cap.  126,  sec.  4,  although  the  rent  may  have  not  been  due,  or  in  arrear  at  the  time 
of  removal. 
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Where  the  jury  found  a  question  of  fact  for  the  plaintiff,  although  there  was  a  clear 
preponderance  of  testimony  on  defendant's  side,  and  the  Court  were  of  opinion  that 
in  consequence  of  the  ruling  of  the  Judge  on  a  point  of  law,  under  which  the  plain- 
tiff would  recover  in  any  case,  the  cjuestiou  of  fact  misht  have  received  less  consid- 
eration than  it  was  entitled  to,  a  new  trial  was  orderea. 

Trespass  for  taking  the  plaintifTs  goods,  tried  before  Allen,  J.,  at 
the  King's  Circuit.  The  defence  was,  that  the  goods  were  taken 
under  a  distress  wairant  for  an-ears  of  rent.  The  plaintiff  was  lessee 
of  the  defendant's  farm,  and  a  day  or  two  before  the  time  when  the 
defendant  alleged  tlu)  rent  was  due,  the  plaintiff  removed  the  goods 
distrained  from  the  farm  to  the  premises  of  a  neighbor,  where  they 
were  followed  by  the  defendant  within  thirty  days,  and  taken  under 
a  distress  warrant.  The  distress  was  for  848,  a  year's  rent  due  on 
the  loth  January,  1<S(>S.  The  plaintiff*  swore  that  he  leased  the  farm 
on  the  oth  May,  ISfJO,  at  £12  a  year  payable  in  work,  clearing  and 
fencing  the  land,  an<l  that  nothing  was  said  alx)ut  the  vant  being 
payable  in  January.  He  produced  a  book  containing  a  memorandum 
of  the  bargin  to  that  effect,  which  he  said  wss  made  at  the  time. 

The  defendant  denied  this  altogether.  McAllister,  the  person  to 
whase  farm  the  plaintiff  liauled  some  of  the  hay,  swore  that  the  plain- 
tiff told  him  that  "  Stockton's  7*ent  was  cominj/  due  in  a  few  days,  and 
he  want^.'d  to  get  it  off'  the  land  for  fear  he  would  attach  it  as  he  did 
liefore."  This  was  said  between  Christmas  an<l  New  Year's.  Lester 
Stockton  testiffcd  that  between  Christmas  and  New  Year's,  IHOS,  the 
plaintiff  asked  him  if  lie  could  help  him  to  move  the  hay.  He  said 
there  was  likely  to  be  some  trouble  between  him  and  Stockton,  as  he 
was  going  to  take  the  hay  away  out  of  Stockton's  barn.  Wesley 
Coates  swore  that  the  plaintiff*  said  he  had  leased  the  place  for  one 
year  for  ?48;  that  the  rent  was  to  be  paid  on  the  1st  January  in 
ca^sh.  Tliomas  (Coates  said  he  was  present  at  the  bargain.  Hoyt 
was  to  give  $48  a  year,  payable  1st  January.  It  was  to  be  paid 
in  money,  and  he  would  as  lief  pay  then  as  at  any  other  time. 
Hoyt  asked  him  to  bear  the  Ijargain  in  mind.  Made  a  memorandum 
of  it  next  morning. 

Tlie  learned  Judge  directed  the  Jury :  1 .  That  it  was  for  them  to 
find  whether  the  rent  was  payable  in  money  or  in  work ;  if  payable 
in  work,  the  defendant  could  not  distrain.  2.  That  if  payable  in 
money,  the  rent  not  l)eing  due  or  in  airears  at  the  time  the  goods 
were  removed,  the  landlord  could  not  follow  them  and  distrain. 
I       A  verdict  being  found  for  the  plaintiff", 

L  8.  R.  Thomson,  Q.  C,  in  Michaelmas  Tenn  last,  obtained  a  rule  nisi 
m^  for  a  new  trial,  on  the  grounds :  1.  Misdirection  in  the  learned  Judge 
Ik  telling  the  jury  that  the  landlord  could  not  follow  the  goods  and 
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2.  Verdict  against  the  weight  of  evidence  in  regard  to  the  rent  not 
being  payable  in  money. 

Crawford  j?^owed  cause  in  Hilarj^  term.  The  direction  of  the 
learned  Judge  was  right,  and  entirely  in  accord  with  the  English 
decisions.  Tneir  construction  of  the  statute  1 1  Geo.  II.  cap.  19,  on 
which  ours  (1  Rev.  Stat.  cap.  12())  is  based,  is  that  the  rent  must  be 
in  aiTcar  before  the  goods  are  removed,  in  order  to  entitle  the  land- 
lord to  follow  them  atid  distrain.  Rand  v.  Vaughan  (1  Bing.  N.  C. 
7G9)  and  Dibble  v.  Bowater  (2  E.  &:  B.  5()3),  are  the  latest  cases  on 
this  point.  The  words  of  our  statute,  although  somewhat  different 
from  those  of  the  English  statute,  do  not  go  further.  Our  Act  enacts 
that  goods  ''removed  to  avoid  a  distress"  may  be  followed.  But  a 
removal  to  avoid  a  distress  clearly  cannot  take  place  until  the  rent 
is  in  arrear.  Therefore  to  avoid  a  distress,  to  come  within  the  mean- 
ing of  the  Act,  the  party  laust  avoid  something  that  has  a  right  to 
be  made,  for  it  cannot  be  said  that  the  landlord  has  a  lien  on  the 
tenant's  goods  from  the  time  the  tenancy  commences.  As  to  the 
verdict  being  against  the  weight  of  evidence  unless  there  is  a  great 
preponderance  of  testimony  on  one  ,side,  the  (.-ouit  will  not  distui-b 
the  finding  of  a  jury,  w^ho  from  heaiing  the  testimony  given,  have 
tlie  best  opportunity  of  arriving  at  the  truth.  It  is  true  that  the 
plaintiff's  account  of  the  transaction,  and  the  manner  in  which  the 
the  rent  was  to  be  paid  was  contradicted  by  the  defendant,  and  by 
Coates,  who  was  present  when  the  farm  was  leased  ;  but  the  plain- 
tiff's statement  was  fortified  by  the  production  of  a  mcmoranduiu 
made  at  the  time.  Where  no  rule  of  law  has  })een  violated,  nor 
manifest  injustice  done,  the  Coui*t  will  not  disturb  the  finding  of  the 
jur>^     Graliam  on  New  Trials.  3G1.     Hil.  on  New  Trials,  ;^.Sl). 

S.  B.  ThoniJuon,  Q.  C  The  learned  Judge  was  clearly  wrong  in 
directing  the  jury  that  the  landlord  was  not  entitled  to  distrain 
goods  removed  l)efore  the  rent  l>ecame  due.  I  contend  that  this 
Court  being  now  called  on  for  the  first  time  to  give  a  decision  on  the 
meaning  of  our  statute,  is  not  bound  to  follow  the  English  <lecision9. 
This  was  decided  in  Wilson  r.  Jones,  (1  Allen  058).  [Ritchie,  C.  J.: 
The  English  decisions  are  on  the  principle  that  a  tenant  has  a  per- 
fect right  to  do  as  he  pleases  with  his  goods  until  the  rent  l)econienS 
due.]  That  is  a  most  unreasonable  and  forced  construction  of  the 
statute,  that  a  tenant  can  continue  to  keep  possession  of  the  landlord's 
premises  until  almost  the  last  moment,  and  then  escape  paying  the 
rent  by  fraudulently  removing  his  goods.  Such  an  act  is  surely  one 
which  it  was  contemplated  by  our  statute  to  remedy.  The  words  of 
the  4th  section,  "goods  fraudulently  or  clandestinely  removed  to 
avoid  a  distress,"  do  not  make  it  necessarj^  that  the  rent  should  be 
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then  due,  but  wi]\  apply  to  arrears  of  rent  due  within  thirty  days 
thereafter.  To  make  these  worrls  refer  solely  to  rent  then  in  arrear^ 
would  be  to  put  a  forced  construction  on  the  words  of  the  Act. 
[Ritchie,  C.  J. :  The  difficulty  of  such  a  construction  would  be,  that 
as  the  tenant  has  the  whole  of  the  day  in  which  the  rent  becomes 
due  to  pay  it,  the  rent  would  not  be  in  arrear  until  the  following 
day ;  and  so  he  might  in  many  cases,  remove  his  goods  and  escape 
payment].  If  there  are  two  constructions  which  the  words  of  a 
statute  will  equally  bear,  the  Court  should  adopt  that  one  which 
would  remedy  the  evil  to  l^e  guarded  agaiast.  As  to  the  other  pointy 
the  verdict  was  against  the  weight  of  evidence.  The  evidence  of 
the  plaintift*  was  very  unsatisfactory,  and  it  was  contmdicted  by  the 
defendant  and  several  disinterested  witnesses.  The  pi-eponderanoe 
of  testimony  for  the  defendant  was  quite  overwhelming. 

Cur,  axlv,  vult 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  trespass  for  seizing  goods  under  a  distress 
for  rent.  Two  points  were  taken  in  this  case — misdirection,  and 
vei*dict  against  evidence.  1st.  That  the  goods,  though  removed  be- 
fore rent  became  due,  were  liable  to  distress.  2nd.  That  rent  was 
payable  in  money. 

As  to  the  first  point,  the  learned  Judge  adopted  the  plaintiffs  view, 
tliat  being  so  removed  they  were  not  liable  to  distress.  It  is  con- 
tended that  though  under  the  peculiar  wording  of  the  English  statute,, 
goods  removed  before  the  rent  becomes  due  and  payable,  cannot  be 
disti-ained,  under  the  wording  of  our  Act  they  might.  To  prevent 
the  clandestine  removal  of  goods  off  the  premises  by  the  tenant,  the 
English  statute,  8  Anne,  cap.  14,  §  2,  autnorized  landlords  to  follow 
ana  distrain  them  within  five  days  after  such  removal,  and  11  George 
II,  c.  11),  enacts:  "That  in  case  any  tenant  or  tenants,  lessee  or  lessees 
for  life  or  lives,  tenu  of  years,  at  will,  sufferance,  or  otherwise,  of  any 
messuages,  &c.,  upon  the  demise  or  holding  whereof,  any  rent  Is 
reser\'ed,  shall  fiaudulently  or  clandestinely  convey  away,  or  carry 
off  or  from  such  premises,  his,  her,  or  their  goods  or  chattels,  to  pre- 
vent the  landlord  or  lessor,  landlords  or  lessors,  fi'om  distraining  the 
same  for  arreai*s  of  rent  so  reserved,  it  shall  be  lawful  for  every 
landlon.1  or  lessor,  landlords  or  lessoi's,  or  any  person  or  pei'sons  by 
him,  her,  or  them,  for  that  purpose  lawfully  empowered,  within  the 
space  of  thiiiy  days  next  ensuing  such  conveying  away  or  carrying 
era  such  goods  or  chattels,  to  take  and  seize  such  goods  and  chattels 
wherever  the  same  shall  be  found,  as  a  distress  for  the  said  aiTears 
rent;  and  the  same  to  sell  or  otherwise  dispose  of  in  such  man- 
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ner  as  if  the  said  goods  and  chattels  had  actually  been  distrained  by 
such  lessor  or  landlord,  lessors  or  landlords,  in  and  upon  such  premises 
for  such  anears  of  rent."  In  our  Rev.  Stat.,  vol.  1 ,  page  .S23,  cap. 
126,  it  is  enacted  by  section  4,  that  "goods  fraudulently  or  clandes- 
tinely removed  from  the  lands  of  any  tenant  to  avoid  a  distress,  may 
be  followed  by  the  landlord  within  thirty  days  thereafter,  l>e  dis- 
tmined  for  such  rent,  and  disposed  of  as  in  other  cases  of  distress 
for  rent;  no  goods  shall  be  distmined  that  have  been  sold  himtt  fide 
and  for  valuable  consideration  before  such  seizure."  Instead  of  the 
important  words  "to  prevent  the  landlord  or  lessor,  landlords  or 
lessors,  from  distraining  the  same  for  arreai-s  of  rent  so  reserved," 
as  in  the  English  statute,  we  have  in  our  Act  simply  "to  avoid  a 
distress."  This  very  great  dift'erence  of  phraseology  we  must  pix»- 
sume  was  intentionally  adopti'd  by  the  Legislature,  and  for  what 
purpose  if  not  to  meet  cases  which  faii'ly  come  witliin  the  mischief 
to  be  remedied,  but  which  the  peculiar  words  of  the  Englisli  Act  have 
been  held  not  to  cover.  Thus  in  order  to  justify,  under  the  English 
statute,  the  landlord  in  seizing  within  thirty  days,  goods  removed  off 
the  premises  as  a  distress  for  rent  wherever  found,  the  removal  must 
have  taken  place  after  the  rent  became  du(^  See  Watstju  r.  Main 
(.S  Ksp.  10);  Furneaux  v.  Fotherby  (4  Camp.  180);  Rand  r.  \'aughan 
(1  Ring.  N.  C.  707);  Dibble  v.  Rowater  (2  E.  .t  R.  .>(i4). 

In  Furneaux  v.  Fotherby,  Lord  Enenlx)rough  is  reporti'd  to  have 
said  that,  "where  goods  are  frau<lulently  removed  from  t1\ci  premises 
in  the  night,  to  prevent  the  landlord  from  distraining  upon  tliem  for 
the  aiTears  of  rent  to  become  due  next  morning,  the  case  most  cer- 
tainly comes  within  the  mischief  intended  to  be  remedie<l  by  the 
statute,  and  there  is  some  ground  to  contend  that  it  comes  within  its 
provisions;"  and  in  Dibble  v.  Rowater,  where  the  goods  were  removed 
by  the  plaintiff  early  on  the  moniing  of  the  day  in  which  the  rent 
became  due,  all  the  learned  Judges  held  that  the  seizure  was  justified 
under  Geo.  II,  cap.  19,  sec.  1,  the  rent  being  due  and  payable,  though 
not  in  arrear  at  the  time  of  the  removal.  C/rompton,  J.,  dissented, 
on  the  ground  that  whatever  was  the  proper  construction  of  the 
statute  in  a  Court  of  Error,  the  previous  decisions  bound  a  Court  of 
co-ordinate  jurisdiction  to  hold  that  it  was  essential  that  the  rent 
should  be  in  arrear  at  the  time  of  the  removal.  In  Rand  v.  Vaughan, 
the  removal  was  before  the  quaiter  day.  In  delivering  the  judgment 
of  the  Court,  Tindal,  C.  J.,  says:  "The  short  question  i*aised  by  the 
pleadings  is,  whether  the  statute  applies  to  cases  where  the  tenant 
removes  his  goods  fraudulently  and  clandestinely  before  the  rent 
becomes  due,  and  we  are  of  opinion  that  such  case  is  not  piovided 
for  by  the  statute."  If  the  words  of  our  Act  and  the  Imperial 
.statute  were  the  same,  we  should  feel  ourselves  bound  by  the  English 
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decisions;  but  the  teniLs  are  neither  the  same  nor  equivalent;  and  it 
seems  to  us  that  by  the  terms  used  by  our  Legislature  (nothing  being 
said  either  as  to  the  rent  being  due  or  in  arreai's),  we  are  not  pre- 
cluded from  giving  the  Act  that  construction  which  would  extend 
its  provisions  to  cases,  as  suggested  by  Lord  EUenborough,  that»seem 
clearly  to  come  within  the  mischief  intended  to  be  remedied,  and 
that  we  are  not  precluded  by  any  doubtful  expi-essions  from  putting 
such  a  sense  upon  the  words  of  the  statute  as  will  effectuate  the  in- 
tention of  the  Legislature,  viz:  that  whenever  in  the  plain  words  of 
the  Act,  g(XKls  are  fraudulently  and  clandestinely  removed  from  the 
land  of  any  tenant  to  avoid  a  distress,  the  same  may  be  followed  by 
the  landlord,  within  thiity  days  thereafter,  and  distraiiie<l,  the  gist 
of  the  matttT  bein^^  the  fraudulent  and  clandestine  removal  with  the 
wrongful  intent,  viz:  to  avoid  a  distress  which  might  then  Ix*  made,  or 
which  the  landlord,  within  thirty  days,  might  l)e  in  a  position  to  make. 
As  to  the  second  point,  the  evidence  was  contmdictory.  The  dis- 
tress was  for  $48,  a  year's  rent  due  on  the  1st  January,  I8(j8.  The 
Elaintiff  swore  unequivocally  that  he  leased  the  fann  on  the  iSth 
[ay,  1800,  at  $48  a  year,  payable  in  work  clearing  and  fencing  the 
land,  and  that  nothing  was  said  about  the  rent  being  payame  in 
Januar^^  He  fortified  his  statement  by  producing  a  Ih)ok  contain- 
ing a  memorandum  of  tluj  bargain  to  that  effect,  which  he  said  was 
made  at  the  time  ;  l^eyond  this  there  was  no  corroborative  testimony. 
The  defendant  denied  this  allegation,  averring  that  the  land  was 
leased  for  one  year  only  for  $48,  payable  in  money  on  the  1st  of 
January'.  The  defendant's  evidence  was  confinued  by  Thos.  ( 'oates, 
who  was  present,  at  the  bargain,  and  who  swore  that  plaintiff  was  to 
give  $48  a  year,  payable  1st  January;  that  plaintiff  said  he  would 
as  lief  i>ay  then  as  at  any  other  time ;  that  the  rent  was  to  be  paid 
in  money ;  that  plaintiff  asked  witness  to  b(?ar  the  bargain  in  mind  ; 
that  he  (witness)  made  a  memorandum  next  morning,  but  it  was  not 
produced,  witness  stating  that  he  was  not  aware  that  it  would  be 
required  at  the  C'oui-t,  and  so  did  not  bring  it  with  him.  It  was  also 
corroborated  by  Wesley  Coates,  who  stated  that  he  heard  the  plain- 
tiff say  he  had  leased  the  place  for  one  year  for  $48  and  that  the 
rent  was  to  l:)i»  paid  on  the  1st  January  in  cash  ;  and  by  McAllister, 
tht^  person  to  whose  bam  plaintiff  hauled  some  of  the  hay,  who 
swore  that  plaintiff  t^^ld  him  l)etween  Christmas  and  New  Year's, 
that  "Stockton's  rent  was  coming  due  in  a  few  days,  and  he  wanted 
:  to  get  the  hay  oft  the  land  for  fear  he  would  attach  it  as  he  did 
t  before."  And  Lester  Stockton  testified,  that  at  the  same  period 
jk  plaintifi*  asked  him  if  he  could  help  plaintiff  to  move  the  hay ;  he 
^Mid  there  was  likely  to  be  some  trouble  between  him  and  Stockton, 
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Here  there  is  a  clear  preponderance  of  testimony  on  defendant's 
side ;  but  where  there  is  testimony  on  both  sides,  which  it  is  the 
peculiar  province  of  the  jury  to  weigh  and  decide  on,  it  i^etjuires  a 
very  strong  and  exceptional  case  to  justify  our  interference.  In  this 
case  in  view  of  the  legal  construction  of  the  statute  pi-esented, 
whereby  the  verdict  would  necessarily  have  been  for  the  plaintiff, 
it  may  be  that  the  (question  of  fact  submitted  did  not  receive  that 
consideration  that  it  would  have  had,  had  the  rights  of  the  paities 
turned  solely  on  that  (question.  As  therefore^  theiv  is  un<loubkMlly  a 
very  givat  preponderance  of  testimony  in  favor  of  the  defendant's 
view,  and  as  his  case  may  have  been  prejudiced  by  the  instruction 
that  the  juty  received,  that  the  plaintiff  was  entitled  to  recover  for 
the  distress  on  1st  January,  ltS(j8,  however  they  might  iind  on  the 
cjuestion  of  fact,  we  think  justice  ivquires  a  fuilher  investigation. 
Costs  to  abide  the  event. 

Rule  absolute*. 


Carman  r.  McLeod. 

April  2o,   1870. 

In  trover  for  trees  taken  by  the  defcmlant  from  land  covered  by  the  plaintiff  a  license, 
it  ap|K'are<l  that  the  trees  ha<l  been  cut  before  the  liceiiBe  issued.  Held,  That 
plaintiff  could  not  recover. 

Trover  to  recover  damaofes  foi*  certain  trees  takrn  bv  defendant 
for  shingle  logs,  off  land  which  plaintiff  alleged  was  covered  by  his 
license.  At  the  tnal  Iwfore  Fishkr,  J  ,  at  the  Kent  Circuit,  there 
was  conflicting  evidence  in  reganl  to  the  boundaries  of  the  license  in 
<juestion.  It  appealed  that  the  ti"ees  taken  by  defendant  were  old 
trees  cut  on  the  land  Ix'fore  the  licensi^  issued  to  plaintiff.  Tlie 
defendant's  counsel  moved  for  a  nonsuit,  on  the  gi-ound  that,  assum- 
ing the  logs  to  be  cut  on  the  land  coveretl  by  the  license,  that  the 
trees  l»eing  cut  liefore  it  issued,  plaintiff  ha<l  no  pi*opei-ty  in  them  on 
which  to  n)aintain  trover.  The  learned  Judge  expi-essed  an  opinion 
that  the  plaintiff  could  not  ivcover,  but  reservt^l  the  point  for  the 
Couiii  above,  and  allowed  the  case  to  proceed.  A  verdict  having  been 
found  for  the  defendant, 

Wctvivrr,  Attornev  (leneral,  in  Michaelmas  Term  last,  obtained  a 
rule  nisi  for  a  new  trial  on  the  grounds :  Is.  Misdirection,  in  that 
the  learned  Judge  should  have  directed  the  jury  to  find  for  the 
plaintiff.     2.  Verdict  against  evidence. 

A.  L.  J^tihicr,  QA\,  shewed  cause  in  Hilary  Term,  contending  that 
the  license  gave  the  plaintiff  no  right  to  any  logs  cut  on  the  land 
before  it  issued,  and  therefore  he  could  not  recover. 
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Wetniorey  Attorney  General,  contra,  contenrled  that  the  plaintiff 
w«LS  entitled  to  recover,  and  that  the  Act  22  Vict.  cap.  23  went 
farther  than  the  mere  words  of  the  license,  enacting  that  the  licensee 
.shall  be  deemed  to  be  in  possession  of  the  land. 

Cur.  (uiv.  vidt. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Ooiirt. 

We  think  the  plaintiff  cannot  ix3Cover  in  this  case ;  the  words  of 
his  license  are : 

WttEKEA^s,  (t.  C.  Cannan,  of  in  the  County  of  in  this  Province,  has 

become  the  purchaser  at  public  auction,  of  the  right  to  cut  timber,  •Iom,  and  other 
lumber,  on  ungrantecl  crown  land,  comprifte^l  within  the  following  bounds,  subject  to 
the  restrictions  hereinafter  mentioned:— (Not  to  interfere  with  lots  k»cated  or  lots 
improved).  Kouchibouguacis,  north  half  bl«K*k  7,  range  10,  on  the  Kouchilniuguacis 
River,  containing  three  scjuare  miles,  more  or  less,  and  the  said  tinil)er,  logs,  and 
<ither  lumber,  to  refnove,  take,  and  carry  away,  and  appropriate  the  same  to  his  own 
use:  Now  know  ye,  that  liceube  is  hereby  granted  to  the  said  (i.  C.  Carman,  his  heirs, 
executors,  administrators,  and  assigns,  to  cut  timber,  lous,  or  other  liimlier,  on  and 
within  the  bounds  of  the  piece  of  ungrante4l  crown  land  herein  mentioned  and  de- 
scribed; and  the  said  timber,  logs,  and  other  lumber,  so  cut  by  him  on  and  within 
the  said  bounds  of  the  said  piece  of  uugranted  cn>wn  land,  under  this  license,  and 
during  its  continuance,  to  remove,  take,  and  carry  away,  and  dispose  of  the  same  to 
his  own  use;  reserving,  however,  a  right  of  way  and  free  liberty  to  haul  timber  or 
other  lumber,  or  supplies,  over  the  hind  and  Iwiunds  above  dcscril)ed :  and  also  a  sutii- 
cieut  lan<ling  place  or  places  on  the  banks  of  any  stream  rumiing  tlirough  or  Itounding 
the  lands  or  nounds  above  <lcscril)cd,  to  the  grantee,  licensee  or  lessee  of  any  other 
land,  his  or  their  heirs,  executors,  a<lministrators,  or  assigns.  Also,  not  to  interfere 
with  lots  of  land  partly  paid  for,  or  ivserveil  under  applications  for  which  Ketunis  of 
Sur\'ey  were  received  at  the  Crown  I^and  Office  previous  to  the  Ist  day  of  July,  1807. 

This  license  to  contiime  and  be  in  fonre  from  the  <late  hereof,  for  and  during  and 
unto  the  iirst  day  of  July  next  ensuing  the  date  hereof,  and  no  longer:  after  which 
time  no  timber,  loas,  or  other  luml>er,  to  be  cut  or  haule<l  fn)ni  the  said  tract  of  crown 
land  hereinbefore  describeil,  under  pi'etence  thereof. 

We  think  this  cannot  lx»  constrne<l  to  v^st  in  the  plaintiff*  any 

propeily  in  or  right  to  logs,  timber  or  lumber  cut  and  made  within 

the  bounds  of  hLs  license  anU'rior  to  its  date,  though  on  the  land  at 

the  date  of  the  license.     They  may  In^long  to  a  previous  licensee  or 

to  the  Crown,  but  do    not    pass  to  a   subsequent  licensee,  who   is 

entitled  only  to  cut  and  carry  away  trees,  ^ic,  standing  and  gn)wing 

on  and  not  sevenxl  from  tin*  freehold  at  the  time  fiY)m  which  his 

license  is  to  take  effect.     Had  th(»  case  turned  on  the  (question  as  to 

whether  the  logs  were  within  th(^  boTmds  of  the  plaintiff's  license, 

we  should  have  thought  the  weight  of  evidence  clearly  in  favor  of 

I      that  view ;  but  as  the  plaintiff  failed,  in  our  opinion,  to  establish 

I     against  the  defendant  a  claim  for  the  logs  cut,  secured  and  made 

I    unquestionably  before  the  date  of  his  license,  the   verdict  of  the 

^defendant  must  stand. 
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April  26,  1870. 

K.,  A  Ijiftker,  effected  iiuurauce  with  the  plain titf  ou  accuunt  of  tlie  tlefeinlant ;  the 
policy  M'as  issued  iu  the  name  of  K.,  on  account  of  "whom  it  may  concern'*;  but 
plaintiff  knew  at  the  time,  that  the  insurance  was  for  the  defendant's  l>enctit,  and 
that  R.  was  oidy  actins  as  his  agent.  The  premium  was  not  ]>aid,  and  it  did  not 
a]>])ear  that  the  plaintin  liad  charged  it  either  t(»  the  defendajit  or  H.,  th<»ngh  all  the 
entries  relating  to  the  transaction  in  the  plaintiff's  lM>oks  were  in  R's  name.  No 
claim  was  made  upon  the  defendant  tiU  alnrnt  a  year  after  the  insurance. 

Held,  That  the  jury  were  projierly  directed  that  if  the  plaintiff,  knowing  that  U.  was 
only  .acting  as  agent  for  the  defendant,  gave  the  credit  to  U.,  he  could  not  after- 
wartls  look  to  the  defendant  f<)r  the  premium. 

Assumpsit  by  the  plaintiff,  as  secretary  of  the  Society  of  Under- 
writers, to  ri^over  8^300,  premiums  of  insurance  on  goinls,  effected 
with  the  society,  for  the  defendants. 

At  the  trial  before  Allen,  J.,  at  the  St.  Jolin  Circuit  in  Kovonilxjr 
last,  it  appeared  that  the  insurances  were  effected  ftjt'  the  defendants 
in  lS(i4,  by  one  Thomas  F.  Raymond,  a  broker,  as  their  a^'ent,  who 
hat]  general  instructions  from  them  to  keep  them  always  insured. 
The  applications  for  the  insurances  were  made  by  Raymond  in 
writing,  and  the  policies  were  issued  in  his  name,  "on  account  of 
whom  it  may  cimcern,"  though  it  was  known  to  the  Society  of 
Underwriters  at  the  time,  that  the  defendants  were  the  owners  of  the 
goods  insured,  and  that  the  insurances  w^t.'re  for  their  ])enefit.  Ray- 
mond stated  that  wlien  he  effected  the  insumnces,  he  neither  paid 
the  premiums  nor  gav<.'  his  note  for  the  amount,  and  could  not  tell 
whether  he  ha<l  cnarged  the  defendants  with  the  amount  or  not ; 
that  he  suppose<l  his  lK)()ks  would  show ;  but  ln'  did  not  know  where 
his  lKK>ks  were,  and  that  he  ha<l  since  settU;d  all  his  transactions 
with  the  defendants,  and  passed  receipts.  The  plain tiflf  stated  that 
lie  hatl  not  charged  the  premiums  claimed  to  any  person  ;  that  pre- 
miums were  payable  either  in  cash  or  by  premium  notes,  and  if  no 
premium  note  was  given,  or  the  premium  wa,s  not  paid  at  the  time 
the  }K)licy  was  issued,  the  premium  was  not  charge<l  to  any  one ; 
that  when  he  made  up  the  quarU'rly  accounts  of  the  transai-tioiis  of 
tlu;  society,  he  showed  the  amount  of  unpaid  pnaniums  and  the  pi'r- 
sons  from  whom  they  were  due ;  that  these  accounts  were  given  to 
the  directoi's  of  the  society,  and  that  unpaid  premiums  wi*re  not 
charged  anywhere  except  in  a  lKK)k,  which  he  called  the  Genei-al 
Record.  This  b(K)k  was  produced,  and  contained  several  columns 
showing  the  number  and  date  of  the  policy,  the  name  of  tin;  jHjrson 
assured,  the  amount  insured,  «fcc.  Opposite  to  the  policy  on  which 
the  premiums  in  the  present  case  were  claimed,  and  in  the  second 
column  headed  "  assured,"  w^as  the  name  of  Thomas  F.  Raymond,  ]»ut 
there  was  no  other  charge  of  the  premiums.     There  was  another 
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book  produced,  called  the  Day  Book,  but  it  did  not  contain  any 
charge  of  the  premiums  on  the  policies  effected  by  Raymond.  The 
plaintiff's  account  of  the  mode  of  dealing  by  the  society  was  not 
very  clear,  and  some  of  his  statements  were  not  sustained  by  the 
entries  in  the  books  produced.  At  the  time  the  insurances  were 
effected  the  defendants  carried  on  business  in  St.  John,  but  they  had 
since  gone  to  New  York.  The  plaintiff  stated  that  he  had  rendered 
them  an  account  there  in  18G5,  claiming  the  aitiount  of  these  pre- 
miums ;  that  he  saw  Emanuel,  one  of  the  defendants,  and  demanded 
the  amount;  that  Emanuel  said  they  had  paid  the  premiums  to 
Raymond;  that  they  then  examined  the  defendant's  Led^r,  and  that 
he  (plaintiff)  stated  that  they  had  not  credited  any  of  the  premiums 
to  Raymond  ;  to  which  Emanuel  answered,  that  the  other  defendant 
wa«  absent  from  New  York,  and  when  he  returned  they  would  see 
about  it.  Tliat  he  (plaintiff)  had  another  conversation  with  defend- 
ants about  the  matter  in,  1807,  in  which  they  said  that  Raymond 
owed  them  a  large  amount,  and  ottered  to  compromise  this  claim. 
The  defendants  called  no  evidence. 

The  learned  Judge  left  it  to  the  jurj'  to  find  to  whom  the  Society 
had  given  tlie  credit  for  the  premiums  at  the  time  the  policies  were 
issued.  If  they  had  given  tne  credit  to  Raymond  they  could  not 
recover  in  this  action,  because  they  knew  at  the  time  that  he  was 
only  acting  as  the  agent  for  the  defendants  ;  and  if  they  then  made 
their  election  to  give  the  credit  to  him,  they  could  not  now  look  to 
the  defendants.  He  referred  to  the  fact  that  none  of  the  books  or 
papers  relating  to  the  transaction,  which  had  been  produced,  con- 
tamed  the  names  of  the  defendants ;  but  said  that  this  was  not 
conclusive  against  the  plaintiff's  claim ;  that  the  defendants'  offer  to 
compromise  was  not  an  a<lmission  of  liability. 

Verdict  for  the  defendants. 

In  Hilary  Tenn  last,  C.  W.  Weldmi  obtained  a  rule  vlsi  for  a  new 
trial  on  the  gixnind  of  misdirection,  and  that  the  verdict  was  ai^ainst 
evidence. 

A.  L.Pfthiier,  Q.C.,  now  shewed  cause,  and  contended  that  the  credit 
having  been  given  to  Raymond,  the  Society  had  niadu  its  election, 
and  had  no  claim  on  the  defendants.  That  was  b(»tween  the  assured 
and  the  underwriters,  the  premium  was  consi<lered  as  paid,  the  under- 
writers looking  to  the  broker  for  payment.  Power  v.  Butcher  (IQ 
B.  k  C.  329). 

C.  W,  Wel^loii,  Q.  (1,  contra,  referred  to  Heald  r.  Ken  worthy  (10 
739);  Sanothunjt  v.  Mitchell  (5  Jur.  N.  S.  978, 1  E.  &  E.  G23); 
jrall  V.  Hindle  (Law  R.  I  C.  P.  186). 
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The  Queen  v.  Thompson  and  Conroy. 

Per  Curiam.  We  think  the  case  was  properly  left  to  to  the  jury, 
and  we  do  not  see  how  they  could  have  found  differently.  The 
l)laintiff\s  evidence  was  very  unsatisfactoiy.  It  was  his  business  to 
make  out  that  the  credit  was  given  to  the  defendants. 

Rule  discharged. 


Thk  QrKKN  V.  Thompson  and  Conroy. 

April  25,  1S70. 

A.  ami  B.  were  tried  together  on  a  joint  indictment  for  assault  on  a  peace  officer,  and 
the  wife  of  A.  was  offered  as  a  witness  to  disprove  the  charge  against  B.  Held, 
That  her  evidence  was  properly  rejecte<i,  but  had  the  husband  not  oeen  on  his  trial 
she  wouM  have  been  a  coinj>etent  witness. 

This  was  a  (jucstion  resenx^l  for  the  opinion  of  the  Court  under 
1  Rev.  Stat.,  cap.  150,  {}  2.*^.  The  prisonei-s  were  tiied  before  Fisher, 
J.,  at  the  Kent  (.'ircuit,  on  a  joint  indictment  for  an  assaidt  on  a 
pi'act'  officer.  Tht^  piisonei-s'  counsel  tendered  the  wife  of  Tliompson 
Rs  a  witness,  to  disprove  tlu»  charge  against  Conroy,  the  other  prisoner. 
The  If'arned  Judge  rejected  the  testimon3%  but  reseiTed  the  point  for 
the  opinion  of  the  (Vnu't. 

//.  //.  RdinsforJ^  in  Michaelmas  Term  last,  contended  that  the 
conviction  could  not  be  sustained,  and  that  this  was  a  case  in  which 
the  wife  of  one  of  the  parties  might  be  examined  for  the  purpase 
of  acijuitting  the  other.  [RiTCHiE,  C.  J.:  ('an  you  show  any  case  of 
a  witness  Ix'ing  put  on  the  stand  to  give  evidence  for  one  piisoner 
on  a  joint  hidictment  and  trial,  in  which  the  evidence  would  not  be 
available  for  the  other?  Try  the  matter  out.  Suppose  the  wife  of 
Thompson  here  had  been  called  to  acquit  Conroy,  and  she  had  sworn 
that  at  the  time  the  assault  was  said  to  Ix*  connuitttnl,  lx)th  Thomp- 
son and  Conroy  were  fifty  miK^s  away.  If  the  jury  aciiuitted  (Jonroy 
liecause  he  had  proved  an  alibi,  could  they  i-efuse  to  enteiiain  the 
alibi  of  the  other  man  ?]  That  might  be  the  effect,  but  why  should 
C-onroy's  legitimate  defence  l)e  prejudiced  by  the  possibility  of 
anothei-  sharing  in  his  ac(juittal. 

Wff'))iorf',  Attorney  (leneral,  conti-a.  All  the  authorities  are  clear, 
that  such  evidence  is  inadmissible.  It  was  impossible  to  separate 
the  two  cases;  tlui  defence  of  one  was  in  fact  the  defence  of  the 
other.  The  two  were  associated  together  for  a  joint  purpose,  which 
was  an  unlawful  r)ne;  an<l  it  would  have  been  contrary  to  all  prin- 
ciple and  precedent  to  admit  the  wife  of  one  to  give  evidence  on 
behalf  of  the  other. 

Cur.  adv.  vidt 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
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The  Queen  r.  Thompson  &  Conroy. 


The  question  in  this  case  is,  whether  on  a  joint  indictment  and 
joint  trial,  the  wife  of  one  of  the  prisoners  was  a  competent  witness 
for  the  other  priscmer,  to  disprove  the  charge.     The  indictment  was 
for  a  joint  assault  on  a  peace  officer,  and  the  learned  Judge  rejected 
the  wife  of  one  of  the  prisoners  who  was  tendered  as  a  witness  for 
the  other  prisoner.     Tlie  only  case  in  support  of  the  admiasion  of 
such  evidence  is  Reg.  ''.  Sills  (1  (-.  &  K.  494),  where  three  prisoners 
were  jointly  in<licti'd  for  stealing,  and  the  evidence  showed  that  part 
of  the  stolen  property  was  found  in  the  house  of   (»ach  of  them. 
Sills*  wife  was  admitted  to  prove  that  she  ha^l  brought  to  the  house 
of  one  of  the  other  prisoners  that  part  of  the  stolen  property  wdiich 
was  found  there.     This  ciise  is  not  even  mentioned  in  the  la^t  etlitions 
of  Taylor  on  Evidence,  or  Archbold's  C.^riminal  Evid(?nce,  whert^  the 
nile  is  laid  down  in  accoidance  with  the  opinion  of  tlie  learned  Judge 
in  this  case,  citing  lli'X,  v.  Smith  (1  Moo.  ().  C.  2S0).     There,  on  an 
indictment  against  tour,  one  of  them — Draper — set  up  an  alibi  as  a 
defence,  and  Smith's  wife  was  called  to  prove  it.     She  was  rejected 
on  the  ground  that  lier  (evidence  would  go  to  show  that  thr  witness 
for  the  prosecution  was  mistaken  as  to  the  piisoner  who  scit  up  tho 
alibi,  and  therel»y  weaken  his  evidence  altogether,  and  by  that  means 
her  evidence  nu<jht  l)enetit  her  husband.     The  case  was  aft<'rwards 
considered  by  all  the  Judges,  and  with  the  exception  of  two,  they 
thought  the  evidence  was  properly  rejected.     In  Kascoe's  (Vim.  Ev. 
(Oth  ed.  118)  it  is  said  that  it  is  very  difficult  to  reconcile  the  decision 
in  Reg.  r.  Sills  with  that  of  Rex.  v.  Smith,  which  was  not  i-eferretl  to 
thei-e,  and  tliat  by  far  the  greaU^r  preponderance  of  authority  is  in 
favor  of  the  proposition,  tliat  in  no  case  where  the  liusband  is  on  his 
trial,  CAn  the  wife  he  called  as  a  witness,  and  vU'r  veraa.     We  may 
observe  that  the  fact  which  thi*  wife  was  called  to  prove  in  Reg.  r. 
Sills  does  not  seem  to  have  been  one  which  could  in  any  way  benefit 
her  husband  on  his  trial,  but  rather  the  contrary.     It  may  therefore 
be,  that  the  decision  in  that  case  is  not  inconsistent  with  the  prin- 
ciple on  which  the  wife  of  a  prisoner  has  othen^^ise  invariably  been 
rejected  as  a  witness  for  a  person  jointly  indicted  with  her  husband. 
But  on  principle  we  do  not  see  how  it  can  be  sustained  even  to  this 
extent,  if  the  doctrine  of  Lord  Abinger  in  Hawkesworth  v.  Showier 
(12  M.  &  W.  47)  is  coiTect,  viz:  that  it  is  not  comjxitent  for  a  witness 
to  be  caUe<l  to  give  evidence  for  one  pui-pose  only;  and  if  a  witness  is 
competent  at  all,  he  or  she  may  be  examined  upon  all  the  matters  in 
the  record.     Had  the  husliand,  though  jointly  indicted,  not  been  on 
his  trial,  his  wife  would  clearly  have  l)een  a  good  witness  on  the  trial 
I  of  the  other  prisoner. 

In  this  view  of  the  authorities,  we  think  the  evidence  was  properly 
in  the  present  case,  and  that  the  conviction  was  right. 
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KiNKEAR  i\  Robinson. 


April  25,  1870. 


In  an  action  against  the  Collector  of  St.  John,  for  wrongfully  detainiuK  a  quantity'  of 
Alcohol  Wonging  to  the  |)laintii}',  from  September,  1867,  till  May  follo\\'iiw,  when  it 
was  retumetl  to  the  plaintiff  short  408  gallons  ;  the  proper  measure  of  the  clamaxes  is 
tlie  interest  on  the  value  of  the  Alcohol  during  its  detention  :  the  value  of  the 
408  gallons,  with  interest  from  iSeptemher,  18h7,  and  any  depreciation  in  the  value 
of  tlie  Alcohol  during  its  detention. 

Where  on  a  writ  of  enquiry  before  a  sheriff's  Jury  to  assess  damages  for  detentic>n  of 
liquor  from  September,  1867,  till  May  following,  the  plaintiff  gave  evidence  of  trans- 
actions rfdative  to  the  liquor  prior  to  September,  and  the  expense  of  warehousing 
and  insurance  on  the  liquor,  and  legal  expenses,  and  no  rule  was  laid  down  by  tlie 
sheriff  for  the  guidance  of  the  Jury  as  to  tlie  measure  of  damages,  the  court  set  aside 
the  assessment,  being  unable  to  ascertain  by  the  eWdence  how  the  Jury  had  arrived 
at  the  amount. 

Where  a  declaration  contained  several  coimts,  on  some  of  which  only  tlie  court,  cm  a 
special  case,  held  the  plaintiff  entitled  to  i-ecover.  Qmnr,  \Miether  the  whole 
declaration  should  be  set  out  in  a  writ  of  enquiry  of  damages.  If  so,  the  writ  is 
amendable. 

Trespass  on  the  case  for  an  alleged  breacli  of  <luty  on  tlie  part  of 
the  defendant  as  C'ollector  of  Customs  of  the  port  of  St.  Jc^hn,  and 
Trover  for  the  conversion  of  one  hundred  and  eighty-nine  casks  of 
alcohol  and  spirits.  Plea,  the  general  issue.  After  issue  joined  the 
matter  was  brought  l)efore  the  (,burt  in  the  form  of  a  special  case, 
which,  with  the  judguient  of  the  Court  therein,  is  fully  set  forth, 
Ante  vol.  I  p.  559.  The  leading  facts  were  that  the  liquors  in  (lues- 
tion  airived  in  St.  John  on  July  KJth,  18()7;  the  plaintiffs  tendered 
a  free  entry  on  the  I7th  July,  and  demande<l  the  goods  from  defend- 
ant, who  refused  to  give  them  up,  on  the  ground  that  they  were 
liable  to  duty.  On  the  *h'd  September  plaintiffs  again  tendered  a 
free  entry,  and  gave  further  proof  of  the  origin  and  character  of  the 
goods,  that  they  were  the  produce  an<l  manufacture  of  Cana<la,  and 
therefore  entitled  to  Ix-  admitted  duty  free  under  the  British  North 
America  Act  IS67.  The  defendant  still  detained  the  goo(Ls,  and 
they  were  finally  delivered  to  the  plaintiffs  on  the  loth  May,  18(i8. 
The  Court  decided  that  the  goods  were  entitled  to  be  admittte<l  (ree 
of  duty,  but  that  the  proofs  of  their  origin  furnished  by  the  plain- 
tiffs on  the  17th  July  were  insufficient,  and  therefore  the  defendant 
was  justified  in  detaining  them;  but  that  on  the  .'h-d  September  the 
proofs  of  origin  were  complete,  and  the  further  (U't^'ution  of  the  gocxls 
from  that  time  became  unlawful.  Upon  this  judgment  a  writ  of 
inquiry  Issued  to  assess  the  damages  before  the  sheriff  of  St.  John; 
witnesses  on  both  sides  were  examined  before  the  sheriff,  and  the 
jury  assessed  the  damages  the  plaintiffs  had  sustainetl,  in  consequence 
of  the  detention  at  .?10.()00. 

D.  S.  Ken%  Q.  C,  in  Micliaelmas  Term,  moved  to  set  aside  the 
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assessment  on  the  gn)unds:  1.  Improper  admission  of  evidence.  J. 
Excessive  damagres.  8.  Misdirection  or  nondirection  on  the  part  of 
the  sheriff.  4.  That  the  writ  of  inquiry  was  irregular  and  defective. 
He  read  in  suppoi-t  of  his  i notion  the  affidavits  of  the  defendants 
counsel,  to  which  was  attached  a  copy  of  the  sheriff's  minutes  of 
evidence  taken  at  tlie  assessments.  It  appeared  that  evidence  was 
nven  in  regard  to  inattfTs  which  arose  prior  to  the  .^d  SeptemV>er, 
18(j8,  the  date  from  which  the  detention  of  the  proods  became  un- 
lawful, although  this  evidence  w^as  objected  to  by  the  defendant's 
counsel,  and  tli(*  plaintiffs  were  also  allowed  to  testify  as  to  the 
amounts  they  had  paid  for  insurance,  warehousing,  and  legal  ex- 
penses, and  loss  of  int^'ivst  from  lUth  July,  1807,  to  25th  May,  1868, 
at  live  per  cent,  on  .S.S:),000.  This  evidence  he  contended  was  all 
objectionaV)le,  }mn<jr  calculated  to  mislead  and  inflame  the  minds  of 
the  jury,  and  induce  the  excessive  damages  complained  of.  The  writ 
was  defective,  for  it  sliould  have  set  out  the  whole  declaration. 

A  rule  nisi  l>eini;  grantt'd, 

S.  R,  Thomson,  Q.  C,  and  (*.  W.  Weldon,  showed  cause  in  Hilary 
Term.     It  is  contended  tliat  we  onlv  could  ifive  evidence  of  damai^es 
which    arose  subsetjuent  to  the  3rd  September.     We  only  claimed 
damages  from  that  time,  and  the  evidence  complained  of  was  put  in 
a.s  part  of  the  /v  .s  <j(*sta'.     We  showed  by  evidence  that  the  vessel 
aiTived  at  St.  John  on  the  lOth  July,  1807,  and  that  on  the  17th 
July  the  plaintiffs  tendere<l  a  free  entry,  and  demanded  the  goods. 
There  was  also  a  letter  put  in,  written  to  Kinnear  in  August  by  the 
.defendant,  as  to  what  he  required  as  proof  of  the  origin  of   the 
gr)ods.     [RiTCHTK,  (A  J.:  AVTiy  should  that  have  been  put  in?     Sup- 
pose you  had  offered  such  evi<lence  at  NUi  Priiis,  and  the  Judge 
rejected  it,  could  you  have  iuove«l  for  a  new  trial  on  the  ground  that 
it   was   shut   out  ?]     It  might  have  been  shut  out  as  irrelevant. 
[RrrcHlE,  C.  J.:  Tlien  it  cmght  to  have  l)een  shut  out.     The  question 
is  whether  you  were  not  aggravating  the  conduct  of  the  defendant, 
and  inflaming  the  jur}^  against  him  l>y  putting  it  in.     Allen,  J.: 
The  general  rule  is  that  if  improper  evidence  is  admitted,  a  new  trial 
will  oe  granted,  unless  it  is  shown  that  it  produced  no  effect  on  the 
minds  of  the  jury.]     We  expressly  ignored  the  plaintiff's  right  to 
recover  for  any  (lamages  prior  to  the  3rd  Septeml)er.     It  is  not  ex 
dehito  jwiticbti  that  a  new  trial  is  granted,  even  if  evidence  has  been 
improperly  admitted,  but  in  the  discretion  of  the  Court.     We  showed 
a  certain  state  of  facts  prior  to  the  3rd  September,  which  was  merely 
of  the  res  (jesh£  to  bring  the  minds  of  the  jury  up  to  the  facts, 
a  writ  of  enquiry  every  mtendment  is  in  favour  of  the  plaintiff, 
is  just  the  reverse  of  the  rule  at  Nisi  Pnus.    Had  we  confined 
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the  evidence  to  the  period  after  the  8rd  SepteiiiV)er,  how  could  we 
have  shown  the  jury  where  the  liquoi-s  came  from  ?  [Allen,  J.:  It 
was  alleged  in  the  declaration  that  tliey  were  the  produce  of  C^anada.] 
As  to  the  non-direction  of  the  sheritf  to  the  jury,  he  was  not  asked 
to  lay  down  any  proposition  of  law  ;  we  showed  that  the  litiuoi-s  had 
depreciated  in  value,  the  market  being  full  and  falling,  a  loss  of  408 
gallons  in  amount,  and  a  deterioration  in  strength.  We  made  up 
our  figures,  and  claimed  J?17,000  ;  the?  <lefendant's  counsel  tried  to 
prove  l)y  figures  that  we  liad  sustained  no  loss ;  the  sherifi^  then  left 
the  matter  to  the  jury,  telling  them  as  tliey  had  heard  Inith  sides  it 
was  for  them  to  find,  and  he  could  have  a<ioptLMl  no  other  coui*se. 
If  the  defendant  desires  to  take  advantage  of  such  an  exception,  lie 
must  show  that  he  de.sired  the  sherift  to  put  certain  p(^ints  of  law  to 
the  jury  ;  and  if  the  point  is  not  taken  in  the  Court  below,  it  cannot 
be  taken  advantage  of  here.  In  Graliam  on  IN'ew  Trials,  27.'),  it  is 
said  that  the  omission  of  a  Jud^a'  to  direct  is  not  of  itself  ground  for 
a  new  trial. 

.  D,  S.  Ktrr,  Q.  C,  and  A.  L.  Pidmcr,  Q.  (\,  contra.  All  the 
evidence  of  what  took  place  prior  to  the  'h-d  of  September.  bS()7,  was 
improperly  admitted.  The  evidence  in  regard  to  the  amount  pai<l 
for  insurance,  law  expenses,  and  loss  of  interest,  is  also  improix'r,  and 
was  calculated  to  mislead  the  jury  from  the  pr(»pei  siibject  of  their 
consideration,  more  especially  as  the  sheriff  laid  down  no  rule  for 
their  guidance  in  finding  damages.  The  maimer  in  which  they  have 
made  up  the  damages  is  absurd.  The  plain  tilts  got  ther  li(|uoi-s  Imck 
on  the  23rd  of  May,  1868,  and  the  prices  then  ruled  high  ;  the  only 
damages  they  are  entitled  to,  is  the  difierence  in  tlie  market  prices 
between  the  time  when  the  goods  were  converted,  and  when 
delivered  up.  After  so  much  inadmisiV^le  evidence  l)eing  receivtjil,  it 
was  certainly  the  duty  of  the  slierili'  to  direct  the  jury  as  to  what 
was  the  measure  of  dama<res.  The  measure  of  damages  in  this  case 
would  probably  be  the  difierence  in  the  fair  market  value  of  the 
articles ;  any  special  damage  incident  to  the  convei*sion  and  reason- 
able interest.  Lucas  r.  London  Docks  Co.,  (4  B.  »^  Ad.  878).  The 
finding  of  the  jury  Ls  not  answerable  to  this  rule,  and  is  not  consis- 
tent with  any  state  of  facts  presented  at  the  assessuient.  In  the 
interests  of  jastice  the  Court  should  send  this  down  to  another 
enquiry. 

Cur.  adv.  vidt. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

On  a  special  case,  judgment  was  given  for  plaintifi*,  and  a  wTit  of 
inquiry  issued  to  assess  the  damages.     This  was  an  application  to 
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set  aside  that  assessment,  on  the  grounds  mainly  of  the  impi-opor 
reception  of  evidence  by  the  sheriff,  and  the  misdirection,  or  ratlnn- 
non-direction,  of  the  sheriff  to  the  jury  as  to  the  principle  that  should 
guide  them  in  assessing  the  damages ;  and  that  the  amount  a'^sessed 
was  excessive,  and  not  warranted  by  the  evidence. 

Our  judgment  on  the  special  case  fully  sets  forth  thr  facts,  and 
determines  the  rights  of  the  parties.  It  is  therefore  sufficient  for  us 
now  to  say  as  to  the  damages,  that  the  plaintitts  are  entitled  to 
recover  damages  for  the  detention  of  the  propei-ty,  of  which  interest 
on  its  value  is  ordinarily  the  measure.  They  are  also  entitled  to 
compensation  for  any  goods  not  returned,  and  for  any  deti'iioration  in 
value  of  the  goods  while  in  the  defendant's  hands,  whether  arisin^jf 
from  depreciation  in  strength,  or  other  caase.  If  the  <^oods  had  nevcn- 
been  returned,  the  proper  measure  of  damages  would  have  l)een  their 
value  at  the  time  of  refusal  to  deliver,  or  ccmvei-sion  with  interest. 
See  Williams  v.  Archer,  (5  M.  G.  &  S.  318) ;  Archer  v.  Williams, 
(2  C.  &  K.  25);  BuiTow  v,  Arnaud,  213,  595;  Mayne  on  Damages,  217. 

The  proper  measui"e  of  damages  in  this  case,  then,  is,  the  difference 
in  its  fair  market  value  and  price  on  the  third  day  of  Septeinl)er, 
1867,  when  the  defendant  should  have  delivered  the  property  to  the 
the  plaintiffs,  and  its  fair  value  and  price  in  the  market  on  the  25th 
day  of  May,  when  it  was  returned,  together  with  interest  on  the 
value  of  the  whole  afnount  on  the  3rd  day  of  September,  18(>7  (less 
408  gallons),  from  that  time  to  25th  of  May,  and  interest  on  the 
value  of  the  408  gallons  on  the  3rd  September,  from  that  date  to  the 
date  of  the  assessment. 

This  simple  rule  should  have  been  given  to  the  jury  for  their 
guidance,  and  they  should  have  been  governed  by  it.  As  it  was,  a 
great  deal  of  evidence  was  introduced,  notwithstanding  ol ejection  « 
made  by  defendant  s  coimsel  of  matters  which  occurred  anterior  to 
the  3rd  September,  18G7,  and  which  certainly  had  no  legiti\iiate 
bearing  on  the  case  ;  and  other  elements  as  to  expenses,  insurance, 
storage,  interest,  (fee,  were  presented  to  the  jury,  which,  without 
specific  and  clear  directions  to  them,  were  calculated  in  our  opinion 
to  confuse  and  mislead,  and  entirely  prevent  the  jury  from  arriving 
at  a  jast  and  accurate  conclusion ;  and  after  a  careful  examination 
of  the  facts  and  figures  stated  in  the  evidence  as  it  appears  in  the 
sheriff's  notes  produced  on  the  argument,  we  are  wholly  una])le  to 
determine  by  what  process  of  calculation,  or  on  what  view  of  the 
figures  presented  to  them  in  evidence,  they  find  their  verdict  at 
$10,000. 

We  do  not  know  that  the  defendant  can  be  damnified  by  the  fonn 

the  writ;  but  if  either  party  wish  it  amended,  they  can  apply  at 
bers. 

Rule  absolute  to  quash  the  assessment. 
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April  25,  1870. 

Where  a  de\4see  in  tnut  of  land  hod  been  ramoved  from  the  office  of  tnutee  by  the 
Court  of  E(|iiity,  and  the  plaintiff  had  been  appointed  trustee  in  his  place  and  taken 
po55SJiS8ion  of  the  lan<l,  thoagh  no  order  ha<t  l)een  made  vesting  the  title  in  him. 
Held  :  That  lie  could  maintain  trover  for  logs  wrongfully  cut  on  the  laud  by  one  who 
dealt  with  him  as  the  owner,  and  that  the  defendant,  not  claiming  under  the 
devisee,  could  not  dispute  the  plaintiff's  right. 

Logs  were  wrou^ully  out  on  the  plaintiff's  land  by  P.,  one  of  the  defendant's,  who 
^tcrwards  sold  them  to  T.,  the  other  defendant;  the  plaintiff  demanded  the  logs 
from  T.,  who  refused  to  give  them  up,  and  denie<l  the  plaintiff's  right  to  them. 
Held,  That  this  was  evidence  of  a  joint  conversion  by  the  defendants  at  the  time  of 
the  sale  by  P.  to  T. 

Where  two  defendants  trefi)as8ed  on  plaintiff's  land,  but  it  did  not  clearly  appear 
whether  tliey  were  acting  jointly,  and  the  Jud^e  on  the  trial  declined  to  compel  the 
plaiutitV's  counsel  to  elect  between  tlie  defendants,  directing  the  Jury  to  find  a 
verdiot  a^j^ainst  one  or  both  of  them,  as  they  miffht  consider  the  trespans  to  be  a  sepa- 
rate or  joint,  and  the  Jury  acquitted  one  defendant.  Held,  That  even  if  the  plain- 
tiff's counsel  oujght  to  have  made  his  election,  no  injustice  was  done  by  the  direction 
to  the  jury,  anathere  was  no  ground  for  a  new  tri^. 

Trespass  for  breaking  and  entering  the  plaintiffs  close,  and  cut- 
ting artd  canying  away  trees,  with  an  aspoi-tavit  count  and  a  count 
in  trover.  Plea:  The  geneml  issue;  in  addition  to  which.  Page,  one 
of  the  defendants,  pleaded  leave  and  license.  The  land  on  which 
the  trespass  w^as  committed  was  part  of  the  estate  of  James  Hend- 
ricks, an<l  the  plaintiffs  were  trustees  under  -his  will,  having  been 
appointed  by  a  decree  in  Equity,  dated  4th  June,  1807;  Hallet,  the 
former  trustee,  being  removed  on  the  7th  May  previous.  By  a  fur- 
ther decree,  dated  1st  December,  1868,  after  reciting  that  Hallet  wa« 
out  of  the  jurisdiction  of  the  Court,  it  was  ordered  that  all  the  land 
held  by  him,  as  trustee  under  the  will  of  Hendricks,  should  vest  in 
the  present  plaintiffs. 

The  ccisa  came  on  for  trial  before  Allen,  J.,  at  the  King's  Circuit, 
and  a  vei-dict  was  found  for  the  plaintiffs  against  two  of  the  defen- 
dants, Titus  and  Page.  All  the  facts  of  the  c^se  are  fully  set  forth 
in  the  iud^^ment  of  the  Court. 

In  Michaelmas  term  last,  a  rule  niHi  was  obtained  for  a  nonsuit, 
pm'suant  to  leave  reserved,  or  for  a  new  tiial.  For  nonsuit,  on  the 
gi'ound  that  the  title. to  the  land  was  in  Hallet,  and  not  in  the 
plaintiffs  at  the  time  of  the  alleged  trespass  in  February,  1808;  the 
order  vesting  the  estate  in  the  plaintiffs  not  Ixjing  made  until  De- 
cember, 1808.  For  new  trial.  1.  Misdirection  in  the  learned  Judge 
in  not  tellii^  the  jury  that  there  v/bm  no  evidence  of  a  conversion  an 
the  part  of  Titus.  2.  In  not  telling  the  jury  that  Page  cut  the  treee 
with  the  leave  and  license  of  the  plaintiffii.  8.  That  there  was  no 
evidence  of  a  joint  conversion  by  the  defendants;  and  that  plaintiff 
should  have  elected  against  which  of  them  he  would  proceed. 
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D.  S,  Kerry  Q.  C,  shewed  cause  in  Hilary  Term.  The  decree  of 
December,  1808,  vested  the  whole  estate  in  the  plaintiffs,  but  it  is 
not  necessary  to  rest  the  plaintiifs  right  to  recover  on  it  alone.  The 
decree  of  4th  June,  1807,  V>y  which  the  plaintiffs  were  appointed 
trustees,  ordered  Hallet  to  convey  and  assign  to  them  all  the  prop- 
erty, i-eal  and  pei^sonal,  l)elonging  to  the  estate  of  James  Hendricks; 
and  Hallet  being  thus  bound  to  C(jnvey,  the  rule  of  equity  is,  that  it 
shall  be  considered  as  if  the  conveyance  had  actually  been  made. 
And  by  tlie  doctrine  of  relation,  when  a  matter  is  properly  com- 
menced and  only  recjuires  a  ceremony  to  cany  it  out  fully,  that  cere- 
mony Ijeing  peii'ormed,  refei*s  Ijack  to  the  original  pn)ceedings.  Had 
we  brought  the  action  in  the  name  of  Hallet,  as  is  contended  we 
should,  we  would  havc^  been  met  by  this  deci*ee.  The  doctrine  of 
ivlation  is  illustrated  b}-  the  case  of  an  executor  or  administrator 
which  relates  l>ack  U)  tin?  death  of  the  party,  and  when  it  is  said  that 
the  (.'Ourt  shall  never  1h»  without  a  trustee,  shall  it  l)e  said  that  what 
the  C^ourt  has  ordered  to  l)e  done  shall  not  l)e  done  ?  In  this  ease, 
unless  the  ix>wev  of  the  trustees  was  a  complete  nullity,  they  were 
clothe<l  with  all  the  powers  necessary  to  enable  them  to  protect  and 
cany  on  the  affairs  of  the  estate;  even  if  the  property  was  vested  in 
Hallet,  they  ha<l  such  a  special  property  in  it  as  to  enable  them  to 
maintain  tro\er  against  a  wrong  d(jer,  as  stewards  of  the  estate. 
(Story  on  Bailments,  O.S.)  As  said  by  Lord  Kenyon  in  Graham, 
r.  Peat,  1  East,  244,  "  Any  passession  is  a  legal  passession  against 
a  wrung  doer."  In  the  case  of  Page,  a  claim  is  set  up  that  he  cut 
the  tresis  by  the  leave  and  license  of  the  plaintiffs;  but  the  jury 
founrl  distinctly  against  that  view  of  the  case.  Assuming  the  prop- 
erty to  have  l>een  in  Hallet,  what  right  has  Page,  who  does  not 
claim  under  him,  to  set  up  the  jitx  tertll  to  defeat  the  plaintiffs? 
and  the  other  defen<lants  can  Ixj  in  no  1  setter  position  than  Page. 
As  to  there  not  being  sufficient  evidence  of  a  conversion  by  Titus, 
I  contend  that  there  was.  Roscoe  Ev.  ed.,  1801  p.  040,  lays  it  down 
that  dealing  with  a  third  person  adversely  to  the  tnie  owner  is  suffi- 
cient evidence  of  a  conversion.  The  position  of  Titus  is  surely 
within  this  rule ;  he  had  possession  of  the  loo;s,  and  refused  to  give 
them  up  to  the  owner.  When  a  party  sells  the  property  of  another 
denying  the  title  of  the  owner,  that  Ls  a  conversion.  Page  agreed  to 
cut  the  logs  for  Titus,  who  takes  possession  of  them  at  the  brow  and 
sells  them.  This  surely  is  a  convei'sion  and  a  joint  conversion,  for 
it  is  the  case  of  two  people  dealing  wrongfully  with  property  which 
is  not  their  own,  one  selling  and  the  other  buying. 

A.  L.  Pidraer,  Q.  C,  contra.  I  do  not  deny  that  a  party  in  posses- 
can  bring  trespass  against  a  wrong  doer,  but  they  rest  their  case 
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on  the  decree  in  Eijuity.  My  contention  is  that  the  plaintiffs  were 
in  possession,  as  tenants  at  the  will  of  Hallet,  of  the  land  where  the 
tinil>er  was  cut,  but  not  owners  of  the  timber  after  it  was  severed 
from  the  land,  and  therefore  not  entitled  to  bring  this  action.  Page 
was  in  possession  as  tenant  at  will  of  plaintiffs.  The  moment  the 
trees  were  severed  from  the  land  the  interest  of  the  plaintiff's  ceased, 
and  no  one  can  bring  the  action  but  the  owner  of  the  inheritance. 
Up  to  December,  18(18,  the  legal  estate  was  still  in  Hallet,  only  he 
Was  debarred  from  acting;  his  powei-s  weiv  suspended,  but  his  title 
was  intact.  The  estate  in  the  land  and  the  trust  do  not  depend  on 
each  other ;  one  is  a  legal  right,  and  the  other  an  equitable  right. 
The  title  to  the  timber  cut  is  in  Hallet,  and  he  is  bound  to  account 
to  the  estate  for  it.  The  doctrine  of  relation  does  not  apply  to  this 
vesting  order :  it  merely  vested  the  land  in  tin*  plaintiffs  as  if  Hallet 
had  made  a  conveyance  to  them  by  deed.  [Ai.len,  J.:  Takt*  the  case 
of  a  man  who  trets  a  deed  of  land  but  neirlects  to  have  it  retjisteretl 
for  a  year.  In  the  mean  time  a  party  trespasst\s  on  it ;  would  not 
the  registi-ation  relates  back  to  the  deed,  and  enabh?  him  to  bring  an 
action  against  the  trespasser?]  I  think  not ;  th(^  doctrine  of  relation 
should  not  be  strained  to  the  prejudice  of  a  third  party.  In  this 
case  the  convei-sion  was  not  Joint ;  the  iii'st  was  ont»  with  which  Bix)wn 
had  nothing  to  do,  the  second  one  with  which  Page  had  nothing^ to 
do.  The  two  causes  of  action  could  not  be  tried  together.  The 
plaintiff's  were  lx)und  to  make  their  election,  Imt  the  learned  Judge 
ruled  against  me  on  that  point.  There  is  no  evidence  that  Titus 
knew  or  suspected  that  the  logs  wei*e  unlawfully  cut.  A  mill  owner 
who  buys  logs  hova  ficU,  is  not  liable  to  be  sued  for  convei-sion.  If 
one  in  possession  of  property  as  appai*ent  owner  sells  it,  trover  does 
not  lie  against  the  purchaser  (2  Hil.  on  Torts  ICS).  Suppose  a  man 
as  apparent  owner  sells  a  hoi"se  to  another,  would  he  be  liable  to 
trover  by  the  real  owner  i  [Ritchie,  C.  J. :  I  think  he  would,  unless 
he  lx)ught  it  in  the  market  overt  he  is  put  on  his  entjuiry.]  The 
transaction   of  Titus  was  innocent,  and  his  refusal  to  give  up  the 

goods  did  not  amount  to  a  conversion ;  the  learned  Judge  should 
ave  directed  the  jury  that  there  was  no  evidence  of  a  convei'sion  on 
the  part  of  Titus. 

Cur.  (uh\  mdt. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  ti-espass  for  breaking  and  entering  the  plain- 
tiffs close,  and  cutting  and  carrying  away  trees,  with  an  asportavit 
count  and  a  count  in  trover.  Besides  the  general  issue  the  defendant 
Page  pleaded  leave  and  license ;  the  other  defendants  pleaded  not 


EASTER  TERM,   THIRTY-THIRD  VICTORIA.  80 

HendrickB  and  another  v,  Titus  and  others. 

guilty.  The  land  on  which  the  trees  were  cut  was  fonnerlj^  owned 
by  James  Hendricks,  deceased,  and  was  by  him  devised  in  trust  to 
Samuel  Hallet,  who  was  also  the  executor  of  Hendricks.  A  suit  in 
equity  liad  been  brought  against  Hallet  by  Conrad  J.  Hendricks,  one 
of  tlie  persons  benehcially  interested  under  the  will ;  and  by  a 
decree  in  the  suit,  dated  the  7th  May,  1867,  Hallet  was  removed 
from  Ixjing  trustee,  and  rcstmined  by  injunction  from  collecting  or 
receiving  any  of  the  rents  and  profits  or  debts  belonging  to  the 
estate.  By  a  further  decree  in  the  suit,  dated  4th  June,  1807,  the 
plaintiffs  in  this  action  were  appointed  triLstees  under  the  will  in  the 
place  of  Samuel  Hallet,  and  he  was  ordered  to  convey  and  assign  to 
them  all  the  property,  real  and  personal,  belonging  to  the  estate  of 
James  Hendricks ;  and  }>y  a  further  decree,  elated  1st  December, 
1808,  reciting  the  previous  decrees,  and  stating  that  Hallet  had  left 
the  Pn^vince  and  had  not  conveyed  the  property  to  the  plaintiffs,  it 
was  ordered  that  all  the  lands,  «S:c.,  held  by  Hallet  as  tnistee,  under 
the  will  of  James  Hendricks  should  vest  in  the  plaintiffs  in  this  suit 
&s  trustees,  upon  the  trusts  declared  in  the  will  of  James  Hendricks. 
This  order  was  made  under  the  authority  of  the  Act  30  Vict.  c.  10, 
adopting  in  this  Province  the  provisions  of  "  The  Tnistee  Act,  1850." 
The  land  was  principally  wilderness,  a  small  piece  cleared  on  the 
front  being  in  the  occupation  of  the  defendant,  Page,  who  went  there 
by  permission  of  Hallet,  and  continued  in  possession  by  permission 
of  Conra<l  J.  Hendricks,  and  of  the  plaintiffs  after  they  were  ap- 
pointed tnistees.  In  March  or  April,  1807,  (Hallet  having  left  the 
Province)  the  plaintiffs  went  upon  the  land  with  Page,  who  pointed 
out  the  boundary  lines  to  them;  they  examined  the  lines,  and  found 
pei-sons  cutting  tim])er  on  the  land,  for  which  they  (plaintiffs)  re- 
ceived payment.  In  the  latter  part  of  December,  1807,  the  plaintiffs 
went  over  the  land  again,  in  consequence  of  information  from  Page 
that  persons  were  trespassing  on  it.  Page  then  asked,  and  the  plain- 
tiff gave  him,  peniiission  to  cut  about  thirty  trees  near  his  clearing, 
which  he  said  he  had  under  brushed  for  the  purpose  of  clearing  the  land 
an<l  which  trees  he  said  he  wished  to  have  sa^vn  into  boards  to  build 
a  l.tam;  he  was  to  have  these  trees  for  looking  after  the  land  for  thfe 

Elaintifls.  In  February,  1808,  one  of  the  plaintiffs  went  upon  the 
md  and  found  that  upwards  of  one  hundred  trees  had  been  cut  and 
hauled  away;  and  saw  the  defendants.  Brown  and  Page,  hauling  logs 
upon  a  roarl  which  led  from  the  land  to  Hammond  River,  where  the 
logs  were  bix)w^ed.  Page  acknowledged  that  he  had  cut  the  logs,  and 
mUd  plaintiff  forbade  him  from  taking  them  away.  Brown  said  that 
he  had  got  a  few  logs  from  Page,  but  that  the  principal  part  of  the 
he  hauled  came  off  his  own  land  which  adjoined  the  Hendricks 
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It  appeared  that  Pftge  had  employed  Brown's  son  to  cut  logs  for 
him,  and  had  given  Brofvn  logs  in  pajnnent  for  the  work,  and  these 
were  said  to  be  the  only  logs  which  Bro^\^i  hauled  off  the  Hendricks 
land.  The  logs  haulea  by  Brown  and  Pago  were  put  in  sepai-ate 
brows,  and  marked  differently,  and  it  <lid  not  appear  that  they  were 
in  any  way  jointly  interested.  None  of  the  lo^s  wore  cut  on  that 
part  of  the  land  where  the  plaintiffs  had  given  Pago  permission  to 
<!ut  the  few  trees  he  ha<l  applied  for.  In  order  to  connect  the  de- 
fendant, Titus,  with  the  transaction,  the  plaintiffs  proved  that  after 
the  logs  were  hauled  to  the  brow,  hoanni,'  tliat  they  had  lK3en  de- 
livered to  Titus  by  Brown  and  Page,  they  wont  to  him  and  demanded 
the  logs,  telling  him  that  they  had  iK^en  cut  off  their  land  without 
authority;  that  Titus  said  he*  did  not  want  to  know  whore  they 
came  from,  and  did  not  care:  that  if  thoy  (tho  plaintiffs)  ha/1  any 
logs  there,  th^y  might  go  and  take  them,  but  that  ho  had  lx)ught  the 
logs  from  Brown  and  Page,  and  got  a  delivery  of  thorn,  and  intended 
to  keep  them,  and  forbade  the  plaintiffs  from  int<.'ifonng  with  those 
logs.  The  defendant,  Titus,  gave  the  following  account  of  what  took 
place  at  the  time  of  the  demand:  'I  said  that  wo  ha<l  bought  logs 
from  Brown  and  Page,  and  if  they  lx»longod  to  thorn  wo  i^xjM^cted  to 
keep  them;  that  if  Hendricks  had  any  logs  there  ho  was  welcomes  to 
take  them,  but  not  to  take  any  that  Bi-own  or  Pago  hauled  off  their 
own  land,  or  had  authority  for  hauling;  that  if  thoiv  weie  any  logs 
belonging  to  Brown  and  Page,  not  to  touch  thorn,  for  they  had 
authority  to  cut  them,  or  they  were  hauled  off  thoir  own  lan<l."  He 
denied  saying  that  he  intended  to  keep  tho  logs,     '^fitus  had  sup- 

f)lied  Brown  and  Page,  and  they  had  agreed  to  <]olivor  him  all  the 
ogs  they  got  out.  The  logs  were  to  be  delivorod  at  a  paiticular 
place  on  Hammond  River,  above  the  defendant  Titus's  mill,  and 
which  was  the  iLsual  place  for  the  delivery  of  logs  got  for  him  on 
that  river.  A  short  time  before  the  plaintifi'  <lomanded  the  logs, 
Titus  had  gone  to  the  place  where  they  were  on  tho  l>ank  of  the 
river,  and  taken  an  account  of  them,  an<l  got  a  doli\  ery  of  them 
from  Brown  and  Page.  It  did  not  appear  exactly  what  was  <lone  on 
this  occasion;  but  Titus  said  that  he  took  deliveiy  of  all  the  logs 
Brown  and  Page  had  hauled  out,  and  that  he  did  so  to  prevent  them 
from  selling  the  logs  to  anybody  else.  Titus's  mark  was  aftenvai-ds 
seen  on  some  of  the  logs.  After  this,  Bixjwn  and  Pago  cut  the  logs 
in  two,  which  was  necessary  for  the  pui-pose  of  driving  them  down 
the  river;  and  in  the  spring,  they  put  them  in  thi^  river  and  assisted 
in  driving  them  with  other  logs  in  the  stream,  to  the  place  agreed 
upon  with  T^us.  It  did  not  appear  what  afterwards  became  of  the 
logs.  Titus  said  that  he  took  no  further  charge  of  them  after  the 
demand  made  by  the  plaintiffs,  and  could  not  tell  whether  they  had 
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been  sawed  in  his  mill  or  not;  but  he  had  a  boom  extending  across 
the  liver  a  short  distance  above  his  mill,  into  which  all  the  logs 
floating  down  the  river  from  above  would  necessarily  pass,  and  be 
under  nls  contml ;  an<l  would  Ik?  either  taken  from  thence  into  his 
mill-pond,  or  allowed  to  pass  out  of  the  boom  and  Hoat  down  the 
river. 

The  leame<l  Judge  <lirocted  the  jury  that  tb.ere  was  no  evidence 
of  a  license  to  Page  to  cut  the  logs  in  dispute,  and  that  he  was 
cleaily  a  trespasser.     Tliat  if  the  logs  cut  W  Bmwn  on  the  Hend- 
ricks land  were  separates  and  distinct  from  ragf's.  and  theiv  was  no 
joint  interest  between  them,  but  each  of  them  went  on  the  land 
acting  on  hLs  own  account,  and  not  for  the  purpose  of  mutually  as- 
sisting each  other,  thi^n  Brown  and  Pauce  would  not  l)e  jointly  liable. 
That  as  to  the  defendant  Titus,  if  at  the  time  he  went  up*  to  the 
hrow  and  took  an  account  of  the  Iws,  the  intention  of  the  parties 
was  that  the  suppased  interest  whicn  Brown  and  Page  ha<l  in  the 
logs  should  be  divested  out  of  them  and  vested  in  Titus,  that  would 
be  a  conversion  by  Titus,  jointly  with  Brown  or  Page,  according  to 
whether  they  were  acting  jointly  or  sepamtely;  liecause  it  was  a 
wrongfid  dealing  'Anth  the  plaintif&'  pi^operty  with  the  intention  of 
converting  it  to  his  (Titus's)  own  use,  and  it  was  of  no  impoitance 
what  became  of  the  logs  aftei-wards.     Tliat  if,  when  the  plaintiifs 
demanded  the  logs,  Titius  agreed  to  give  them  up,  and  authorized 
the  plaintiifs  to  take  them,  and  did  not  further  interfere  with  them, 
the  plaintiffs  would  only  K*  entitled  to  nominal  damages;    but  if 
what  Titus  said  to  the  plaintiffs  amounted  to  an  affirmation  that 
Brown  and  Page  ha^l  a  right  to  cut  them,  and  that  lu?  (Titus)  in- 
tended to  hold  the  lo^  so  cut,  and  a  forbidding  of  the  plaintiffc  t*) 
take  them,  that  the  plaintiffs  would  he  entitled  to  substantial  dam- 
ages.    That  if  there  was  a  conversion  by  Titus,  and  Brown  an<l 
fige  were  not  acting  jointly,  they  shoidd  find  either  against  Brown 
and  Titus  or  against  Page  and  Titus;  but  if  thei-e  was  no  conversion 
l»y  Titus,  and  no  joint  act  by  Brown  and  Page,  then  to  find  a  verdict 
either  against  Brown  or  Page  alone  for  the  logs  which  either  of  them 
had  cut  on  the  Hendricks  land.     At  the  lecniest  of  the  plaintiffs 
counsel,  the  jury  weitJ  asked  to  find  whetlier  Page  had  ailmitte<l  the 
plaintiffs  to  Ixi  in  possession  of  the  land  at  the  time  of  the  cutting, 
either  by  actual  admission  or  by  acts.     The  jury  founil  a  verdict  for 
the  plaintiffs  against  Titus  and  Page  for  S30,  on  the  third  count 
of  the  declai'ation.  and  stated  that  Page  had  mbuitted  the  plaintiifs 
to  be  in  possession  of  the  land  at  the  time  tlie  trees  were  cut. 
A3  to  the  converaion  by  Titus,  we  do  not  think  there  is  any  doubt 
tliat.     He  t<X)k  the  delivery  of  the  logs  from  Page,  who  had 
^nght  to  them,  and  that  of  itself  was  a  conversion;  for,  as  said  by 


83  CASES  IN  THE  SUPREME  COURT. 


Hendricks  and  another  v,  Titus  and  others. 


Lord  EUenboroiigh,  in  McCombie  v.  Davies  (G  East.,  o^O),  "A  man  is 
guilty  of  a  conversion,  who  takes  my  propeily  by  assignment  from 
another  man  who  has  no  authority  to  dispose  of  it;  for  what  Ls  that 
but  assisting  that  other  in  cariying  his  wrongful  act  into  effect  * " 
When  the  plaintiffs  afterwards  <lemanded  the  logs  from  Titus,  and  he 
refused  to  give  them  up  (for  tlie  jury  must  have  found  that  lie  did 
so),  that  was  evidence  of  a  previous  convei-sion ;  that  is,  of  a  conver- 
sion at  the  time  Titus  toolc  delivery  of  the  logs  from  Page,  (see  2 
Saund.,  47,  i.  Wilton  v.  Girdlestone,  5  B.  &:  Aid.,  H47),  and  we  think 
it  was  a  joint  convei^sion  by  Tftus  and  Page,  the  fonner  assisting  the 
latter  in  cariying  into  effect  his  wrongful  act  of  taking  away  the 
logs.  In  this  view  of  the  case,  it  is  immaterial  whethei*  Titus  after- 
wards interfered  with  the  logs  or  not;  for  a  convei-sion  which  has 
once  taken  place  cannot  be  cured,  (2  Saund.,  47,  2);  Titus  having 
assumed  the  dominion  over  the  logs,  and  claimed  tlie  right  to  retain 
them  after  notice  that  they  belonged  to  the  plaintiffs,  was  guilty  of 
a  conversion  at  the  time  he  took  <lelivery  of  them,  Buiroughes  i\ 
Bayne  (.3  H.  Ac  N.,  29G);  Pillot  r.  Wilkinson  (<)  Jur.  N.  S.  523).  A 
mere  refusal  by  a  person  to  deliver  to  another  a  chattel  Ix'longing  to 
him,  may  not  be  evidence  of  a  conversion ;  but  a  denial  of  his  right 
to  it,  or  a  refusal  by  which  the  person  in  possession  exercises  a  do- 
minion over  the  chaetel  is,  Wilde  r.  Wattei"s,  (32  Law  «k:  Eij.  R.  422). 
In  tlie  present  case,  there  was  both  a  denial  of  the  plaintiffs'  right 
by  Titus,  and  an  exeixjise  of  dominion  over  the  logs;  and  as  tliey 
necessarily  went  into  his  l)oom  and  were  under  his  control,  and  he 
would  not  say  they  had  not  been  cut  in  his  mill;  a  fact  of  which  he 
had  the  peculiar  means  of  knowledge,  as  he  certainly  ought  to  know 
whether  he  dealt  only  >^4th  his  own  property.  We  think  there  was 
evidence  of  an  actual  conversion. 

It  is  contended  however,  that  the  ])laintiffs  have  neither  such  a 
possession,  or  right  of  property  in  the  logs  as  will  entitle  tliem  to 
recover  in  this  action;  that  the  title  of  the  land  at  the  time  of  the 
cutting  the  trees  was  in  Hallet;  that  the  plaintiffs  were  in  pos- 
session of  the  land  either  as  tenants  at  wdll  U)  Hallet,  or  as  wronsr- 
doers;  and  tliat  when  the  trees  were  severed  from  the  soil,  the  prop- 
erty in  them  vested  in  Hallet,  the  owner  of  the  fee,  who  alone  could 
maintain  trover. 

Had  tlie  defendants  claimed  under  Hallet,  there  might  have  been 
difficulties  in  the  way  of  the  plaintiffs  recovering;  but  what  right 
have  the  defendants,  who  aiv  mere  wrong-doers — for  Titus  claiming 
under  Page,  cannot  be  in  a  better  situation  than  Page, — to  set  up  the 
jus  tertii  as  a  defence  to  this  action  ?  Jeffries  v.  the  Great  Western 
Railway  C^o.  (5  E.  &  B.  802).  ITie  plaintiffs  were  not  wrongfully 
in  possession  of  the  land,  because  they  were  acting  for  the  cestui  que 


EASTER  TERM,   THIRTY -THIRD   VICTORIA.  85 

Eaton  V.  Lawrence. 

tra-HOi  under  the  will,  by  the  authority  of  the  (*ourt  of  Equity;  and 
so  far  as  could  Ix*  done  at  that  time,  Hallet  was  depnvfd  of  all  right 
to  and  control  over  the  propei-ty,  though  the  legal  estate  renmined 
in  him  till  the  vesting  order  was  made  on  the  1st  l)eceml)er,  1808. 
But  though  the  plaintiffs  had  not  the  title,  they  ha<l  the  actual  pos- 
session, and  Page  dealt  with  them  as  the  ownei>i  of  the  land,  and 
consequently  of  the  trees  growing  thereon.  If  Page  after  that  could 
not  dispute  their  right  to  the  trees,  neither  can  Titus,  who  claims 
luider  him.  We  think  theretbr(%  that  the  plaintiffs  are  entitled  to 
recover. 

As  to  the  question  ahout  the  plaintiffs  being  compelled  to  elect 
against  which  of  the  defendants  they  would  proceed,  the  evidence 
was  perhaps  not  so  clear  as  to  the*  trespasses  }»y  Brown  and  Page 
being  distinct,  as  to  recjuire  the  Judge  to  withdraw  that  (]uestion 
from  the  jury,  and  compel  the  plaintiffs'  counsel  to  make  his  election. 
Be  that  as  it  may,  no  injustice  has  been  done  to  any  of  the  defend- 
ants by  the  mode  in  which  the  juiy  were  directed  on  that  point,  and 
therefore  we  see  no  ground  for  disturbing  the  verdict. 

Rule.s  discharged. 


Eaton  r.  Lawrence. 

April  28th,   1870. 

Defentlant  who  in  December  1868  owed  plaiiitifT  81,800  for  supplieH,  gave  him  a  Bond 
and  Warrant  of  Attorney  to  confess  judgment  for  $10,000.  i'lie  defeasance  stated  it 
to  be  given  to  secure  the  (tayment  of  the  $1,800  due,  and  "such  further  advances 
in  the  whole  not  exceeding  $5,000,  as  the  said  Eaton  mav  advance  to  tlie  said  Law- 
rence." Plaintiff  having  entered  up  judgment  ui)ou  the  Hond  and  Warrant  of 
Attorney,  in  June  1869  issueil  execution  for  $3,417.  On  a  motion  to  set  this  execu- 
tion andef  defendant  in  his  affidavit  alleged  that  he  shipijed  lumber  to  the  plaintiff 
to  satisfy  the  judgment,  and  had  a  settlement  in  1867,  when  plaintiff  was  indebted 
to  him,  and  that  the  Bond,  &c.  was  not  ^ven  as  a  c<mtinuing  security.  The  plain- 
tiff alleged  it  to  be  a  continuing  security,  and  denietl  that  there  had  been  any 
settlement.  From  December  I860  to  December  1868,  the  plaintiff  and  defendant 
had  transactions  to  the  extent  of  over  $30,000. 

Held, —per  Weldon  and  Fisher,  J.  J.— That  it  not  beinf  clear  there  had  been  any 
settlement,  aind  nothing  in  the  defeasance  to  prevent  it  ocing  a  continuing  security, 
the  plaintiff  was  entitl^  to  his  judgment. 

The  following  are  the  facts  of  this  case,  as  taken  from  the  judg- 
ment of  Weldon,  J.  The  matter  came  up  l)efore  Allen,  J.,  at 
Chambers,  and  was  by  him  referred  to  the  Court :  Thi«  is  an  appli- 
cation to  set  aside  a  previous  execution  issued  on  a  judgment 
entered  upon  a  Bond  and  WaiTant  of  Attorney  given  under  the 
'*  **     "      circumstances : 
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In  December,  I860,  the  defendant  being  indebted  to  the  plaintiff 
in  $1,800,  and  requiring  further  advances,  gave  the  plaintiff  a  Bond 
and  Warrant  of  Attorney  to  confess  judgment  for  810,000  and  costs. 
Judgment  was  entered  up.     The  defeasance  thereon  is  as  follows : 

December  IS,  18fi5. — The  within  Bond  and  Warrant  of  Attorney,  are  given  to  secure 
the  repayment  of  $1,800  now  due  and  owing  from  the  within  J.  K.  J^^Tence  to  Cieor^pe 
Baton,  and  such  farther  ailvances,  in  the  whole  not  exceeding  ^^5,000,  as  the  said 
(reorge  Eaton  may  advance  to  the  said  J.  R.  Lawrence,  M'ith  uiterest  on  the  81,80(> 
and  die  said  advances  ;  and  it  is  agreed  between  the  said  parties  that  judgment  may 
be  forthwith  or  at  any  time  hereafter  enterecl  upon  the  said  Bond  and  Warrant  of 
Attorney ;  and  that  the  said  (reoiye  Eaton,  his  Executors  or  Administrators,  forth- 
with or  at  any  time  or  times  herea&r,  may  issue  one  or  more  execution  or  executions 
on  the  said  judgment  so  to  be  entered  up,  to  levy  thereon  such  sum  and  sums  of  money 
as  may  be  due  and  owing  by  the  said  J.  R.  Lawrence  to  the  said  (^leor^e  Raton  at  the 
time  or  times  of  iacning  such  execution  or  executions  together  i^ith  the  costs  of 
entering  up  such  judgment,  issuing  such  execution  or  executions.  Sheriff's  fees,  and 
advertising  expenses. 

Judgment  was  duly  entered  upon  the  said  Bond  and  Warrant  of 
Attoi'ney,  and  an  execution  placed  in  sheriffs  hands  19th  June, 
18G1),  to  levy  83,417.35,  beside  sheriffs  fees.  The  defendant  alleges 
that  he  shipped  lumber  to  the  plaintiff  in  1860  to  pay  and  satisfy 
the  said  judgment ;  that  upon  a  settlement  of  accounts  on  the  30tn 
December,  1867,  the  plaintiff  was  indebted  to  the  defendant  in  the 
sum  of  S2G2.55,  as  per  account  marked  A,  and  on  the  1st  Januarj% 
18G8,  as  per  account  B ;  on  an  account  cuiTent  there  was  due  to  the 
plaintiff  ^3.o8,  which  the  defendant  states  he  has  paid.  In  answer 
to  this  statement  the  plaintiff  states  in  his  affidavit,  .sworn  7th  July, 
1809,  that  he  furnished  to  the  said  defendant  supplies  of  goods  and 
money  from  the  18th  December,  I860,  to  the  end  of  December,  1868^ 
as  follows : 

On  the  1 8th  December  1865,  the  balance  then  owing  to  plaintiff'  by  defend- 
ant, was a  1,788  59 

And  from  that  date  to  the  end  of  Deceml^er  1868, 3(),49l  52 

$32,280  U 
And  credits  receipts  of  cargoes  of  lumber  during  the  same  period,  oa 28,849  82 

Lea>'ing  a  balance  due  plaintiff  per  detailed  Acct.  C, $3,430  29 

That  no  settlement  ever  took  place  between  the  plaintiff  and 
defendant,  and  during  the  whole  period  from  the  time  of  the  execu- 
tion of  the  Bond  and  Wan-ant  of  Attorney  up  t(^  the  present  time, 
the  defendant  obtained  what  supplies  he  wanted,  and  shipped  the 
deals  he  manufactured  for  sale,  of  whicli  the  proceeds  were  placed  to 
the  defendant  s  credit.  He  further  states  that  the  Bond  and  Warrant 
of  Attorney  were  given  for  the  purpose  of  securing  the  balance 
which  might  be  owing  to  the  plaintiff  from  the  defendant,  and  the 
whole  ti-ansactions  between  the  plaintiff  and  defendant  were  made 
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upon  the  basis  of  the  said  judgment  being  a  continuing  security  U) 
the  plaintiff  for  any  balance  to  the  extent  of  85,000  due  at  any  time 
from  defendant  to  plaintiff,  and  all  the  advances  made  by  the  plain- 
tiff since  the  said  Bond  and  Wairant  of  Attorney  to  the  defendant 
were  so  made  on  the  faith  of  the  said  judgment  being  a  continuing 
security  to  the  plaintiff  for  such  balance,  and  that  the  defendant 
well  knew  this  to  be  the  case ;  and  plaintiff  says  that  the  Account 
marked  A,  annexed  to  defendant's  amdavit,  was  made  to  show  how 
the  advances  stood  in  1867,  and  inespective  of  and  exclusive  of  an 
advance  of  $2,56o.5  and  81,046.34  made  for  the  operations  of  18(38, 
and  the  defendant  well  knew  that  Account  A  was  not  intended  and 
did  not  embrace  the  items  of  said  advance,  and  that  he  (the  defendant) 
was  then  indebted  for  the  said  advances,  and  defendant  well  knew 
that  the  Accounts  marked  A  and  B  annexed  to  his  affidavit,  were 
not  a  settlement  of  Accounts  between  the  plaintiff  and  defendant. 
The  plaintiff  further  states  he  had  .several  executions  in  the  sheriff's 
hands,  and  the  whole  amount  to  be  levied  upon  the  present  execu- 
tion, is  what  is  justly  due  to  the  plaintiff  from  the  defendant. 

The  defendant  in  his  aflfida\'it  in  reply  to  the  plaintiff  states,  that 
it  was  explicitly  stated  the  security  was  for  the  old  debt  and  sup- 
plies of  1866  ;  that  he  did  not  then  contemplate  or  look  forward  to 
get  any  further  supplies  from  the  plaintiff,  and  there  Mas  nothing 
.said  about  the  Bond  and  Warrant  Ijeing  a  continuing  security,  and 
the  paper-writing  defeasance  embo<lied  those  views ;  that  up  to  the 
6th  August,  1866,  he  shipped  hnnber  to  the  plaintiff  to  the  ciuiount 
of  85,000  and  upwaixis;  that  since  6th  August,  1866,  he  has  had 
large  dealings  with  the  plaintiff,  an<l  believes  up(m  a  fair  and  just 
settlement,  he  would  not  he  found  indel)ted  to  the  plaintiff :  that  he 
onlv  knew  of  one  execution  issued  aijfainst  him  in  18()6,  which  was 
withdrawn,  and  the  one  he  now  endeavours  to  set  aside. 

Fncser  was  heard  in  Micliaelmas  Tenn  last,  in  support  (jf  the 
motion.  We  contend  that  the  Bond  and  Wan-ant  of  AttoiTx(»v  was 
given  for  a  certain  specific  purpose  to  meet  supplies  advanced,  and 
that  lumlxjr  was  afterwards  shipped  ])y  the  defendant  to  cover  these 
advances.  The  plaintiff  on  the  other  hand  contends  that  the  Bond 
and  Wairant  of  Attorney  was  intended  to  be  a  continuing  security 
to  secure  advances  up  to  a  certain  amount,  and  his  affidavits  disclose 
a  state  of  facts  which  if  true  would  entitle  him  to  execution. 
[Ritchie,  C.  J. :  Must  not  this  be  decided,  not  by  what  the  parties 
state  in  their  affidavits,  but  by  the  constiTiction  of  the  terms  of  the 
defeasance ;  the  late  authorities  favor  continuing  securities  more 
the  former  cases  did  ?]  The  plaintiff's  statement  is  not  consis- 
with  the  defeasance,  for  a,  portion  of  the  amount  is  said  to  be 
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to  secure  the  old  debt,  and  if  the  defieoidant  paid'  in  this  wBj'^fiHO 
to  meet  specifically  the  old  debt,  he  oould  n(^  have  had-  the  balanoe 
as  a  continuing  secority,  [Ritchie,  C  J: :  If  yoa  do  not  read 
as  a  continuing'  security,  what  does  it  amount  to  ?  Do  you  say 
the  matter  was  to  be  closed  die  moment  the  advances-  came  to  $5/090, 
and  that  sum  was  paid  ?]  I  should  say  it  would  be  if  it  were  con- 
fined to  one  years  transactions.  The  fact  of  the  old  debt  being 
mentioned  in  the  defeasance  shows*  that  it  was  not  to  bea<X)ntinuiiiff 
security.  [Ritchie,  C.  J. :  What  dovou  think  of  the  case  of  Wood 
V.  PrsBstaier,  L.  R»  2  Exch.  66,  affirmed  on  appeal  in*  Eacch.  Chamber  ?] 

D.  8.  KeiT,Q.  C,  ccaitra.  This  case  must  necessarily  turn  on  the 
construction  of  the  defeasance  having  reference  to  the  nature  oijtht 
business  in  which  the  parties  were  engaged.  The  doctrine  of  con- 
tinuing securities  has  been  very  fully  debated  in  Lunt  v,  Sstabrooks, 
3  Ken-,  144. 

It  is  a  striking  feature  of  this  case  that  there  is  nothing  which  is 
to  be  regarded  as  a  close  of  the  transacrion;  no  accounts  rendered, 
and  no  settlement.  This  is  fatal  to  the  hypothesis  that  this  was-not 
a  continuing  security.  Thei>3  is  no  pretence  that  these  articles  were 
not  advanced  on  this  security,  and  of  what  value  would  the  securitAr 
have  been  had  it  not  been  continuing;  for  according  to  the  defend- 
ant's contention  the  security  ended  in  nine  mouths,  while  the  ad- 
vances were  carried  over  three  years  ?  -The  intention* of  the  parties 
was  to  have  supplies  on  one  hand,  and  security  for  them  on  the 
other;  and  to  have  the  security  terminable  in  a  short  period  would 
have  defeated  the  object  both  parties  had  in  view*  The  whole  scc^ 
of  the  transaction  shows  that  the  security  was  intended  to  cover 
future  advances,  and  that  it  was  intended  to  be  a  continuing.one. 

Fraser  in  reply.  cur,  adv,  vtUt 

There  being  a  difi'erenee  of  opinion  on  the  Beneh  in  this  caae,  the 
Judges  how  delivered  their  judgments  separately. 

Ritchie,  C.  J. — I  regret  that  I  have  been  unable  to  give  this  case 
that  attention  which  I  should  require  to  bestow  on  it,  before  coming 
to  a  decision  in  regard  to  the  question  whether  this  was  to  be  a  con- 
tinuing security  or  not  At  the  first  blush  of  the  case  I  was  dis- 
posed to  tliink  that  it  was  the  intention  of  the  defeasance  that  the 
security  should  be  a  continuing  one;  but  as  I  have  been  unable  to 
give  the  subject  sufficient  attention.  I  am  to  be  considered  as  taking 
no  part  in  the  decision  of  this  case. 

Welikin,  J. — (After  recapitulating  the  facts  of  the  case  as  before 
stated.)    By  these  afiidavits  it  appears  that  after  the  Bond  and  Wat- 
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rajlt  of  Attorney  was  given,  no  settlement  ever  took  place  between 
the  parties.  They  went  on  as  usual ;  the  one  advancing  supplies  of 
money  and  goods,  and  the  other  making  shipments  of  lumber.  The 
defendant  after  receiving  necessary  supplies  upon  hi^  operations  of 
the  wintef*  and  spring  oi  1868,  shippea  no  more  lumber  to  the  plain- 
tiff. There  are  no  words  in  tiie  defeasance  to  prevent  it  operating 
as  a  contihuing  security.  No  question  arises  in  this  case  as  to  the 
amoilnt  which  the  plaintiff  claims,  the  application  being  to  set  aside 
the  exe(5ution  and  erlter  satisfaction  on  the  judgment,  and  not  to 
reduce  the  amotmt.  I  consider  under  all  the  circumstances  set  forth 
in  the  the  affidavits,  and  the  peculiar  wording  of  the  defeasiance,  the 
plaintiff  had  a  right  to  make  use  of  his  judgment  for  the  balance 
remaining  due  to  him,  not  exceeding  the  amount  named  in  the 
defeasance. 

FtSHKR,  J.— I  have  arrived  at  the  same  conclusion  as  my  brother 
Weldpn  in  this  case,  that  the  Bond  and  Warrant  of  Attorney  was 
intended  to  operate  as  a  continuing  security,  and  that  the  plaintiff  is 
entitled  to  his  execution. 

AlLLEN,  J. — I  have  not  been  unite  able  to  make  up  my  mind  to 
agree  with  my  learned  brothers  Weldon  and  Fisher  on  this  occasion, 
as  to  the  construction  of  the  words  of  the  defeasance.  I  am  disposed 
to  think  that  the  words  "  hot  exceeding  $5,000,"  were  intended  to 
limit  the  amount  of  the  advances  and  the  security,  and  must  control 
the  other  words  of  the  defeasance. 

Motion  refused. 
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April  25th,  1870. 

Flainti£f  and .  defendant,  owners  of  lots  which  extended  side  by  side  from  8t.  John 
Street  to  l&k  wafer  mark,  in  the  harbor  of  St.  John,  by  deed  made  a  common  pass- 
age way  twelve  f^M  wide  along  the  length  of  each  lot,  on  which  each  was  bound  to 
build  sod  keep  in  repair  a  wharf,  and  each  eonve3ring  to  the  other  the  right  of  way 
over  the  wharfi  the  plaintiff  *s  right  of  wharfage  on  the  north  side  of  the  street  being 
leaefcvfed.  AfterwaMs  the  plaintiff  obtained  from  the  Corporation  of  St.  John  the 
r^g&t  to  erect  a  whaurf  beyohd  low  water  mark,  extending  from  the  end  of.  said  pass- 
age way-  for  the  public  use,  in  the  same  manner  as  the  part  already  built.  Subse- 
qnently  ^  Act  was  passed  aUowinff  the  o^'ners  of  wharves  to  collect  top  wharfage 
tm  goods  laiikded  oh  tnein.  Held,  That  defendants  weire  entitled  to  pay  plaintiff  top 
wliarlage  on  gootiri  landed  by  them  on  the  wharf  built  by  plaintiff  below  low  water 


l%i8  was  ab  action  to  recover  an  amount  for  top  wharfage,  brought 
City  Court  of  the  City  of  St.  John;  verdict  for  the  plaintiff. 
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The  following  judgment  delivered  bv  the  (/Oinnion  Clerk  in  the  Citj* 
Court,  details  all  the  fact-s  of  the  case : 

This  is  a  claim  for  top  wharfage  under  Act  of  Asseiiil:)ly  18  Viet, 
c.  41,  on  one  thousand  one  hundred  barrels  of  flour  of  the  defendants, 
landed  from  Brigt.  Orion  on  :^Oth  July  last,  upon  the  wharf  of  the 
plaintiff  in  the  City  of  St.  John. 

It  is  admitted  that  the  wharf  of  the  plaintiff  on  which  this  flour 
of  the  defendants  was  landed,  is  properly  planked  and  timbered  on 
the  surface,  as  re([uire<l  by  the  statute,  but  it  is  contended  that  the 
defendants  ai*e  not  liable  to  pay  top  wharfage  on  their  goods  landed 
on  the  plaintiff's  wharf,  as  they  have  a  right  to  land  goods  ^\'ithout 
charge,  upon  the  terms  of  an  agreement  made  between  the  former 
ownei*s  of  property  there,  under  which  this  wharf  was  built  and 
opened  as  a  thoroughfare  in  common. 

It  appears  from  the  special  case  agreed  to  by  counsel  on  both  sides, 
that  in  the  year  LSI 4,  one  William  Pagan  was  the  owner  of  a  lot  of 
land,  having  a  front  of  fifty  feet  on  St.  John  Street,  in  the  City  of 
St.  John,  and  extendin*^  westerlv  to  low  water  mark  ;  and  that  the 
lot  next  adjoining  such  lot  on  the  south,  and  also  l)eing  fifty  feet 
front  on  St.  John  Street,  and  extending  to  low  water  mark,  was 
owned  in  separate  parcels  ly  Thomas  liorsficld,  Rol)ert  James,  and 
Asa  Jones  ;  said  Robert  Jauies  owning  a  part  nearest  the  street ;  said 
Asa  Jones  a  part  to  the  westward  of  Robert  Jauies ;  said  Thomas 
Hoi'sfield  a  part  to  tlie  westward  oi  As<i  Jones,  and  the  said  Rol^ert 
James  also  the  remainder  to  the  westward  of  Horsfield. 
•  That  by  an  Indenture  under  the  han<ls  and  seals  of  said  Pagan, 
James,  Jones,  and  Hor>fiuld,  dat<.'d  the  .Srd  day  of  June,  1814,  it  was 
agreed  that  a  passage  way  should  bi»  laid  oW  twelve  feet  in  width, 
and  extending  from  St.  John  Stre»*t  to  low  water  mark,  by  Pagan 
on  the  south  side  of  lii^  iot ;  and  that  a  passage  way  twelve  feet  in 
width  along  the  north  .^^ide  of  the  lots  of  James,  Jones,  and  Horsfield, 
should  be  laid  out  by  eacli  ?iecording  to  his  ownership,  extending 
from  St.  John  Street  t;)  low  water  maik,  so  as  to  make  a  pas,sago 
way  of  twenty-four  feet  in  width  for  mutual  accommodation,  and 
that  each  paity  .should  build  a  sid)stantial  wharf  on  the  part  of  his 
own  land  lai<l  out  for  such  passage  way,  and  ever  keep  and  maintain 
each  his  <nvn  portion.^  of  the  wharf  so  built;  Init  that  the  top  or 
surface  of  such  j)assage  way  oi-  wharf  when  built,  .should  be  for  ever 
kept  open  as  a  way  in  conmion  between  the  ownei-s  of  said  lots ;  and 
they  did  nnitually  convey  to  each  other,  and  the  heirs  and  assigiLs  of 
each  other,  the  right  of  way  over  the  same  in  these  terms — "the  full, 
free  and  undisturlx'd  ri'dit  of  wav  in  counuon,  in,  on  and  over  the 
said  space,  with  full  an«l  free  liberty  of  ingi'ess,  egress  and  regress  for 
them,  their,  and  each  of  tlieir  heii-s  and  assigns,  with  their  and  every 
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of  their  servants,  laborers  or  workmen,  on  foot  or  on  horseback,  with 
carts,  carriages,  sleds  or  other  conveyances  at  all  times,  without  any 
let,  suit,  hindrance  oi*  molestation  whatsoever,"  there  being  a  reser- 
vation to  William  Patrnn  as  follows:  "Nothing  herein  contained  to 
deprive  the  said  William  Pagan  of  the  right  of  whartage  on  the 
north  side  of  said  street ;"  such  agreement  also  containing  a  mutual 
covenant  that  neither  party  should  encumV>er  such  passage,  way 
"  with  rubbish,  lumber,  or  any  other  article,  more  than  is  aUsolutely 
necessary  in  the  onlinaiy  use  of  the  same  as  a  street  pavSsagc  way  or 
wharf." 

That  such  wharves  were  }>uilt,  and  passage  way  in  connnon  opened 
and  used  according  to  the  agreement,  said  Pagan  having  an  open  slip 
or  landing  place  on  the  north  side  of  said  wharf  and  passage  way. 

That  in  the  year,  1N2.5,  Hugh  Johnston  having  become  the  owner 
in  fee  of  the  Psi<x^n  lot  before  mentioned,  and  havin<:!:  a  wharf  to  the 
westward  of  the  Jones  an<l  Horstield  lots,  did  obtain  from  the  Mayor, 
Aldermen  and  Commonaltv  of  the  Citv  of  St.  John,  the  ritjht  to 
erect  a  wharf  extending  below  low  water  mark,  to  the  westward  of 
the  common  passage  way  in  extension  of  the  Pagan  slip,  it  bein^ 
agreed  that  the  wharf  when  so  built  should  l)e  taken  and  considerea 
as  and  for  the  public  use,  in  the  *  same  manner  as  the  pait  already 
built  up  by  the  original  agreement  l»etween  the  proprieUn's  Avhen  the 
same  was  originally  agreed  to  be  laid  open." 

That  Hugh  Johnston,  in  furtherance  of  such  permission  did  erect 
and  build  a  wharf  to  the  westward  of  the  wharf  laid  out  in  the  said 
fii"st  agreement. 

That  the  defendants  in  this  case  are  the  lessees  of  Frederick  A. 
Wiggins,  who  is  the  owner  in  fee  of  that  portion  of  the  lot  formerly 
owned  by  Thomas  Horstield  and  Asa  Jones,  and  have  all  the  rights 
over  and  upon  said  wharf*  and  passage  way,  that  were  vested  in  said 
Horsfield  and  Jones  under  said  a<aeement. 

That  the  plaintiff  is  morfgagee  in  possession  of  the  Johnston  prop- 
erty, and  clothed  with  all  the  rights  of  Pagan  under  the  agi-eement, 
and  of  Johnston  under  the  deed  from  the  L'(;rpoiation  of  St.  John. 

That  the  goods  on  which  top  wharfage  is  claimed,  are  admitted  to 
have  been  landed  on  the  piece  of  wharf  built  by  Johnston  under  the 
deed  fiYjm  the  Corpoiation  of  St.  John,  to  the  westward  of  this  lot 
now  in  possession  of  the  defendants,  an<l  in  extension  of  the  common 
way. 

The  Act  of  Assembly  under  which  this  claim  is  made,  18  Vict., 

cap.  41,  sec.  2,  provides:  "The  owner  or  owners  of  any  wharf  or 

wtiarves  properly  planked  or  timbered  on  the  surface,  or  the  lessee 

or  lessees  of  any  such  wharf  or  wharves  in  tliis  city  or  parish  afore- 

f  Baid,  or  his  or  their  agents,  mav  ask  or  demand,  sue  for  and  i*ecover 
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as  wharfage,  or  top  wharfage  so  called,  for  all  articles  landed  on  or 
shipped  from  their  respective  wharves,  at  and  after  the  rates  i^d 
charges  set  forth  in  Schedule  A  to  this  Act."  And  the  schedule  re- 
ferred to  gives  the  rate  of  one  halfpenny  for  each  ban^el  of  flour. 

The  first  Act  for  the  collection  of  top  wharfage  was  passed  in  1842, 
5  Vict.  c.  39,  in  the  Gth  section  of  which  Act  is  the  following  recital : 
"  Whereas  the  tops  or  surfaces  of  wharves  in  the  said  City  and  Parish 
are  not  kept  by  the  ownei-s  in  a  proper  state  of  repair,  suitable  for 
the  landing  and  loading  of  goods,  by  reason  of  their  bein^  no 
regulated  compensation  for  the  privilege  of  using  the  same,  oe  it 
therefore  enacted,  &c.,  (as  in  existing  law)  the  altemtions  made  bj' 
18  Vict.  c.  41,  being  only  in  scale  of  fees. 

It  is  therefore  evident  that  the  Legislature  intended  to  give  and 
did  give  to  the  ownei's  and  lessees  oi  whan'es  properly  planked  or 
timbered  on  the  surface,  a  compensation  in  the  natui-e  of  wharfage 
for  all  goods  landed  at  their  wharves. 

In  this  case  it  is  admitted  that  the  plaintiff  is  the  owner  of  this 
wharf  on  which  the  defendants'  goods  wei*e  landed,  and  that  the 
wharf  is  properly  planked  and  timbei*ed  on  the  siu-face.  Why 
then  is  he  not  entitled  to  the  compensation  provided  by  the  Act  of 
Assembly  ? 

The  defendants  contended  that  Johnston  having  built  his  wharf 
on  conditions  that  the  right  of  way  under  the  agi*eement  first  made 
should  extend  over  it,  the  plaintiff,  who  stands  in  Johnston's  place, 
cannot  claim  top  wharfage  against  those  who  have  the  right  of  way 
in  coumion ;  but  then  it  must  he  borne  in  mind  that  Pagan  kept  an 
open  slip  or  landing  place  on  his  property  to  the  north  of  the  wharf 
built  by  him  under  the  first  agreement,  while  the  other  owners  built 
up  their  lots  facing  on  the  common  way ;  and  the  fact  that  Pagan 
had  the  sole  right  to  the  wharfage  revenue  at  his  landing  place  on 
the  north  side  of  the  comnion  way,  was  recognized  in  the  fii'st  agree- 
ment, side  wharfage  l)eing  the  only  wharfage  compensation  then 
known  to  the  law. 

The  Johnston  pier-head  was  aftenvards  })uilt,  and  the  statute  gave 
the  compensation  of  top  wharfage  to  the  owner.  Each  pei-son  owas 
the  wharf  built  on  his  own  i)roperty,  and  it  is  the  right  of  way  only 
that  is  in  common.  No  rio^ht  to  land  <roods  is  mentioned  or  reserved, 
but  the  right  of  way  is  from  all  pails  of  the  lots  over  the  passage  to 
and  from  the  street,  and  on  the  entire  extent  of  wharf. 

On  consideration  therefore  of  the  wliole  case,  we  du  not  think  that 
the  right  to  pass  over  the  top  of  the  wharf  gives  all  the  owneiN  of 
property  facing  on  the  wharf  the  right  to  land  goods  on  the  piece  of 
wharf  built  by  Johnston  and  owned  by  plaintiff,  without  paying  the 
wharfage  compensation  given  by  the  statute. 
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We  are  of  opinion  that  the  plaintiff  is  entitled  to  recover  in  this 
aeii<m.    Judgment  for  plaintiff. 

A  rule  nm  for  a  certiorari  having  been  obtained, 

8.  JL  lluymson,  Q.  C,  and  J.  A.  Wright,  shewed  cause  in  Michael- 
mas Temi:  The  amount  in  this  case  is  small,  but  the  revenues  of  the 
year  which  may  be  affectetl  by  the  decision  are  large.  These  paities 
are  acting  in  an  entire  misconception  of  their  rights.  What  right 
ha¥e  they  to  set  iipjns  teHli,  as  they  are  here  doing  ?  The  corpor- 
ation may  have  a  right  to  pass  over  the  wharf  free,  but  that  does 
not  give  others  a  right.  Supposing  the  extension  to  stand  on  the 
same  footing  as  other  parts  ot  the  whai-f — which  we  deny — the  de- 
fendants are  still  liable;  because  the  agi-eement  of  1814  gave  only  a 
right  of  way,  or  a  ri^lit  to  pass  over  the  wharf.  [RrrcHiE,  C.  J. : 
Does  not  that  right  relate  to  the  kind  of  business  there  ?]  At  the 
time  this  agreement  was  made,  no  such  thinff  as  top  wharfage  was 
known,  and  a  right  of  way  gives  no  right  to  land  goods,  (Angell  on 
Highways,  (^  305-819).  It  has  been  held  to  l>e  trespass  for  a  ferry- 
man to  land  goods  at  the  end  of  a  highway,  without  the  consent  of 
the  owner  of  the  soil,  (Angell  on  Higliways,  sec.  304).  In  this  case 
the  liability  is  attached  to  the  defendant  by  a  statute  passed  in  1842, 
long  after  the  agreement  was  made.  The  first  top  wharfage  Act  was 
5  Vict  cap.  39;  that  Act  we  contend  oven-ides  all  agreements.  The 
iHth  Vict.  cap.  41  repeals  the  6th  sec.  of  the  former  Act,  and  re- 
enacts  it  with  a  new  scale  of  fees.  But  this  extension  was  never 
sabject  to  the  agreement  of  1814,  and  these  parties  are  merely  set- 
ting up  the  right  of  a  third  party,  which  they  are  not  entitled  to  do. 

C,  W.  WeldaUy  contra.  If  this  contention  is  correct,  the  original 
piece  of  wharf  is  as  much  a  wharf  as  tiie  addition,  and  each  party 
has  a  right  to  charge  the  others  top  wharfage.  I  contend  that  by 
the  agreement  of  1814  they  merely  aijroed  to  Iniild  up  a  street,  and 
not  to  interfere  w^ith  the  right  of  way  of  each  other.  Johnston  got 
no  interest  in  the  soil,  but  merely  a  right  from  the  Coi'poiation  to 
make  a  pnblic  stivet  on  the  extension.  It  is  a  fallacy  to  say  that 
this  a  wharf,  within  the  meaning  of  the  Act  respecting  top  wharf- 
age. They  can  collect  side  wliarfage,  for  that  is  preserved  by  the 
agreement.  If  it  appears  by  the  papers — as  I  contend  it  does — that 
this  is  not  a  wharf  but  a  pul)lic  street,  then  no  top  wliarfage  can  be 

I        collected;  for  this  is  held  merely  by  a  license  from  the  Corporation, 

IL      and  not  by  lease. 

■r  Car.  adv.  viilt. 

^K      Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

IL 
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We  tliink  the  agreement  originally  entered  into  only  contem- 
plate'! the  e>tablishuieut  of  a  i:>assage  way  in  common  to  the  parties, 
the  light  to  wharfage  being  expressly  reserved  to  Pagan.  When 
Johnston  got  the  pemiission  frum  the  Coipomtion  to  extend  this 
passage  way,  it  was  on  the  terms  of  the  original  a^jreement  by  which 
the  right  to  wharfage  was  reserved.  \\T\en  the  legislature  author- 
ized the  collection  of  top  wharfage  on  the  terms  of  tlie  Act  being 
complied  with,  this  confen-ed  a  right  on  Johnston  the  owner  of  the 
wharf,  but  gave  the  proj^rietors  c»f  the  Jones  and  Hoi*sticld  lots,  who 
were  not  even  parties  to  the  agreement  between  Johnston  and  the 
Coiporation,  no  right  to  use  the  wharf  built  by  Johnston,  other  than 
at  most  as  a  common  passage  way.  If  they  used  it  as  a  wharf  and 
not  as  a  common  passage,  we  think  they  must  pay  the  law^ful  wharf- 
age which  l>elongs  to  the  owner  of  the  w^harf,  and  to  him  alone.  A 
vessel  has  no  right  to  come  to  this  whaif  and  land  her  cargo,  with- 
out the  owner  of  the  vessel  and  consignees  of  the  cargo  paying  the 
le<ral  wliarfaice  alike  for  the  vessel  and  car<j:o;  and  the  mere  fact  of 
an  occupier  of  the  Jones  or  Horsrield  lot  being  an  owner  of  that 
cargo,  can  give  him  no  right  to  claim  exemption  from  w'harfage,  any 
more  than  if  the  cargo  was  owned  V»y  third  parties,  they  would  have 
a  li^jht  to  claim  a  proportion  of  tlie  top  wharfage,  by  reason  of  their 
ownership  of  the  property  to  the  southward  and  eastward. 

Rule  discharges  1  with  cost^. 


CASES 

ARGUED  AND  DETERMINED 

IN   THE 

Supreme  Court  of  New  Brunswick, 

IN  trinity  term. 


IN  THE  THIRTY-THIRD  YEAR  OF  THE  REIGN  OF  QUEEN  VICTORIA. 


Doe  ex  deni.  St.  GeorofAs  Church  7-.  C<^uole  &  Mayes. 

June  18,  1870. 

The  Churcli  Wardens  of  a  Parish  Church  have  no  right  to  shut  it  up  t(^  ]»revent  public 
worship  to  be  held  there,  as  against  the  llector,  or  if  there  \k.  no  Rector,  as  against 
tlie  Church  Corporation. 

The  Lieutenant  Cxovemor  of  this  Province,  prior  to  32  Vict.  cap.  6,  had  by  virtue  of 
the  Queen's  prerogative  and  the  laws  relating  to  the  C'hurch  of  England  in  this  Prov- 
ince, the  right  to  collate  and  present  to  a  vacant  Rectory. 

This  was  a  .special  case;  the  facts  are  as  follows: — An  action  of 
ejectment  was  brought  to  recover  cei-tain  lands  and  premises,  together 
with  the  Parish  Chui-ch  and  School-house  standing  thereon,  situate 
in  the  Parish  of  Carleton,  in  the  City  of  St.  John,  and  particularly 
<lescribed  in  the  Consent  Rule. 

The  Declaration,  which  is  of  Easter  Term,  ?32nd  Victoria,  contains 
two  demises;  one  in  the  name  of  the  Church  CJorporation,  laid  on 
the  first  day  of  April,  A.  D,  18G0;  and  the  other  in  the  name  of  the 
Reverend  William  Walker  (who  claims  to  be  Rector  of  the  said 
Ohurch)  as  Rector  of  the  said  Church,  laid  on  the  same  <lay. 

The  defendants  claim  to  be  Churchwardens  of  the  said  Church, 
under  the  circumstances  hereinafter  stated.  They  have  appeared, 
entered  into  the  usual  Consent  Rule,  and  pleaded  not  guilty  t-o  the 
ttid  Declaiution.  Lssue  having  been  joined  by  the  consent  of  S.  R. 
Thomson,  attorney  for  the  lessors  of  the  plaintiffj  and  of  William 
^edderbum,  attorney  for  the  defendants,  and  by  order  of  Mr.  Jns- 
Weldon,  the  following  case  has  been  stated  for  the  opinion  of 
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the  Court.     The  Declamtion,  Plea,  and  Consent  Rule  are  part  of  the 
case,  and  can  l)e  referred  to  if  necessaiy. 

The  Rector,  Churchwaixlens  and  Vestry  of  St.  George  s  Church,  in 
the  Parish  of  Carleton,  were  incorporated,  and  the  rParish  erected  by 
5  Greo.  IV,  cap.  19,  and  the  title  to  the  lands  named  in  the  Consent 
Rule  has,  ever  since  the  passing  of  the  said  Act,  been  vested  in  the 
said  Rector,  Churchwardens,  and  Vestry  of  St.  George's  Church,  in 
the  Parish  of  Carleton,  in  the  City  of  St.  John,  or  in  the  Rector  of 
the  snid  Church  as  such  Rector. 

The  Rev.  Frederick  Coster  became  the  first  Rector  of  the  said 
Church  many  years  ago,  and  continued  to  be  such  Rector  until  the 
9th  day  of  December,  A.  D.  IHOO,  when  he  died;  the  Rectory  thus 
became  vacant.  On  the  27th  day  of  December,  A.  D.  1800,  his 
Excellency  Major  General  Doyle  then  being  the  Administrator  of 
the  Government  of  this  Province,  in  the  alisence  of  the  then  Lieu- 
tenant Governor,  issued  to  the  said  William  Walker  a  paper- writing, 
as  and  for  letters  of  presentation,  addressed  to  the  Lord  Bishop  of 
Fredericton,  in  whose  diocese  the  said  Church  and  Parish  are  situa- 
ted, which  alleged  lettei-s  of  presentation  are  under  the  hands  of  the 
said  General  Doyle  as  such  Administrator  of  the  Government,  and 
of  the  acting  Provincial  Secretary,  and  the  Great  Seal  of  this  Prov- 
ince, and  are  as  follows — 

[l.  H.]  To  the  Right  Reverend  Father  in  (>otl,  John,  l>y  Divine  permission.  Lord 
Bishop  of  Fredericton  :  To  his  Vioar  General  in  spifitaali,  or  to  any  olher 
person  or  persons  having  or  to  have  sufficient  autnority  on  his  behalf  : 

HAOTINtia  DOTLE  : 

I,  Major  General  Charles  Hastiuffs  Doyle,  Administrator  of  the  Government,  and 
Commander  in  Chief  in  and  over  the  Province  of  New  Brunswick  and  its 
Dependencies,  the  undoubted  and  true  Patron  of  the  Church  undermentioned, 
within  the  jurisdiction  of  your  Lordship,  send  (Greeting : 

I  Present  to  your  Lordship,  and  to  the  Rectory  of  8t.  George's  Church,  Carleton,, 
in  the  County'  of  St.  John,  William  Walker,  Clerk;  the  said  Rectory  aiul  Church 
being  now  void,  and  to  my  jireseiitatioii  in  full  right  )>eloiunng,  ]>raying  your  Lonbthip 
to  a<lmit  and  caiionically  to  institute  him,  the  said  William  Walker,  to  the  said 
Rectory  and  Church  aforesaid,  and  to  invest  him  with  all  and  lingular  the  rights, 
memliers,  and  appurtenances  thereunto  l>elongiug,  and  to  cause  him  to  be  iiulucted 
into  the  real,  actual,  and  corporeal  possession  thereof,  and  to  do  all  things  which  to 
your  Pastoral  Oftioe  may  in  this  case  appertain  or  belong. 

(Jiveii  under  my  hand  ami  seal  at  Fredericton,  the  twenty -seventh  day  of  Decem- 
ber, one  thousand  eight  hundred  ami  sixty -six. 

By  Wu  Kxcelloucy's  Command, 

IJ.    FlLTON. 

On  the  said  27th  day  of  December,  A.  13.  LsiiO,  the  said  Rev, 
William  Walker  was  only  in  Deacon's  ordew.  On  Sunday,  the  27th 
<lay  of  Januaiy,  A.  D.  1807,  he  was  duly  ordained  and  admitted  to 
Prie.st's  Orders  by  the  .sai<l  Lord  Bishop  of  Fredeiicton. 
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On  the  said  .28th  day  of  Jauuai^,  A.D.  18Cy,  when  the  said  Wil- 
liam Walker  wa3  in  full  Orders  as  a  Priest  c^  the  Church  of  England, 
the  said  Lor^  Bishop  of  Fredericton  issued  to  him  a  paper- writing, 
as  and  for  letters  of  institution  to  the  said  Rectqry,  under  the  hand 
and  Episcopal  ^al  of  the  said  Bishop,  which  alleged  letters  of  in- 
stitution are  as  follows: — 

John,  by  Divine  permiaaion,  Bishop  of  Frederioton,  to  our  well-beloved  in  Christ, 
WilliMn  Wt^er,  Clerk,  Greeting : 

We  admit  yon  to  tlie  Kectorjr  of  the  Pariah  Church  of  Saint  George,  Carleton,  in 
ihe  County  pf  Saint  John,  and  Diooeae  of  Frederieton. 

And  we  duly  and  c&nonioal^  institute  you  in  and  to  the  said  Reotor>',  and  invest 
yoQ  with  all  and  singular  the  rights,  nieinl>ers  and  appurtenances  thereunto  lielongiug, 
yon  havinff  first  before  us  subscribed  tihe  articles,  and  taken  the  oaths,  and  made  and 
lahtcribed  the  dedi^tion,  which  are  in  this  case  by  law  recjuired  to  be  subscribed, 
made,  and  taken. 

And  we  do,  by  these  Presents,  c(»mmit  unto  you  the  cure  and  (government  of  the 
Mmh  of  the'parishoners  of  the  said  Parish  :  Saving  always  to  us,  and  to  our  successors, 
the  %iscopal  Bights  and  the  Dignity  and  Honor  of  the  Cathei\ral  Cliurch  of  Freder- 
ictoQ. 

In  testimony  wherof  we  have  caused  our  Episcopal  .Seal  to  be  hereunto  affixed,  and 
we  have  subsmbed  the  same  tins  twenty -eighth  day  of  January,  in  the  year  of  our 
Lonl  one  thousand  eight  hundred  axul  sixty -seven,  and  in  the  twenty -second  year  of 
\      oar  consecration. 

John  Frederictok. 

Afterwards  the  said  Xx>rd  Bishop  of  Fredericton  issued  a  paper- 
writing  as  and  for  hid  Mandate  directed  to  the  Chuix^hwardens  of 
theMid  Parish,  commandii^  them  to  induct  the  said  William  Walker 
into  the  said  Parish  and  Kectory ;  but  the  Churchwardens  refused 
to  do  so,  until  they  had  time  and  opportunity  to  take  legal  advice 
and  consult  the  Vestry  and  Parishioners. 

Afterwards  the  said  Bishop  issued  another  Mandate  for  the  said 
Induction,  and  directed  the  same  to  the  Rev.  William  Hubbard 
DeVeber,  which  last  named  Mandate  is  under  the  hand  and  seal  of 
the  said  Bishop,  and  is  in  the  following  form  : 

Form  of  Ifi'Ittction  to  a  Benejicf  in  the  DiorfMf  of  IWt/frlrton. 

To  our  Beloveil  in  Clirist,  William  linbbard   UeVober,  Clerk,  Rector  of  St.   Paul's, 
Portlauil,  St.  John,  Greeting : 

VVhereas  the  He  v.  William  Walker,  Clerk,  hath  re(iucstetl  of  us  Letters  of  Institu- 
tion and  Induction  to  the  Kectory  of  St.  ( Jeoriro's,  Carleton,  you  are  hereby  authorized 
to  iuiluct  the  said  William  Walker  in  f«>rm  foUowiug  :  On  some  day  appointed  you  are 
toUke  the  said  AVilliam  Walker  by  the  hand,  and  placing  in  his  hauti  the  key  oi  the 
Church  dtjor,  you  are  to  say  :  Bv  virtue  of  the  Mandate  of  the  I^onl  Bishop  of  Freder- 
ictoii.  I,  W'illiain  Hubbard  De\  eber,  do  induct  you  William  Walker  into  the  real  ami 
owpweal  ^lossession  of  this  benefice  of  St.  (ieorge's,  Carloton,  with  aU  things  apper- 
tnni&g  thereunto.  And  the  said  William  Walker  is  then  to  toll  the  bell  twice  or 
Mee  (if  there  be  a  bell),  in  token  to  the  parishioners  of  his  iiuUiction. 

Jons  Fredkricj ON.     [L.  S.J 
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On  the  13th  day  of  April,  18G7,  the  said  William  Hubbard  Deveber, 
in  obedience  to  said  Mandate,  and  with  the  consent  and  in  the  pres- 
ence of  Colonel  Samuel  Strange,  Messi>4.  John  S.  Oaft  and  William 
H.  Craft,  being  at  that  time  three  Vestrj^men  of  the  said  Church 
and  Parish,  but  without  the  knowledge  or  consent  of  the  defendants 
or  of  the  Churchwardens  and  other  vestrymen  of  St.  George's  Church, 
and  contrary  to  their  wishas,  did  attend  at  the  said  Chuix*n,  and  there 
took  the  said  William  Walker  by  the  hand,  and  placing  in  liis  hand 
a  key  of  the  said  Church  door,  said  to  the  said  William  Walker: 
"  By  virtue  of  tha  Mandate  of  the  Lord  Bishop  of  Fredericton,  I, 
William  Hubbard  DeVeber,  do  induct  you,  William  Walker,  into  the 
real  and  coi-poreal  possession  of  this  benefice  of  St.  George.  ( 'arleton, 
with  all  things  appertaining  thereunto;"  and  tlie  said  William  Walker 
did  thereupon  toll  the  bell  of  the  said  Church  twice  or  thrict;  in 
token  of  his  induction. 

On  Easter  Monday  following,  being  the  I7th  day  of  April,  18C7, 
the  said  William  Walker  presided  at  the  annual  meeting  of  pew- 
holdei's,  convened  to  elect  Churchwardens  and  Vestiymen  for  the 
ensuing  year,  as  by  law  required  to  be  held  on  that  day. 

At  this  meeting,  no  opposition  was  made  by  the  <lefendants  to  the 
.said  William  W^alker  presiding  at  said  meeting,  as  they  were  under 
the  impression — an  impression  derived,  as  they  allege,  from  the  said 
Colonel  S.  Strange  and  others  of  Mr.  Walker's  friends — that  it  was 
understood  that"  if  at  said  election.  Churchwardens  and  Vesti-vmen 
friendly  to  him  should  be  elected,  then  the  defendants  and  others 
who  were  opposed  to  Mr.  Walker's  appointment  to  the  Rectory,  should 
withdraw  tneir  opposition ;  but  that  if  Churchwardens  and  Vestry- 
men hostile  to  Mr.  Walker  s  appointment  should  be  elected,  that  then 
he  was  to  retire  from  the  said  Rectorv  and  Ix'nefioe,  and  without 
which  undei-standing  they  allege  they  would  have  opposed  the  said 
William  Walker  presiding  as  afore.said.  But  the  defendants  are 
unable  to  connect  the  said  William  Walker  with  this  alleged  under- 
standing, and  he  alleges  on  the  contraiy  that  no  such  undei'standing 
was  ever  had  to  his  knowledge,  nor  with  his  a.ssent. 

The  defendants  also  allege  that  it  was  on  the  faith  of  this  supposed 
understanding  that  they  wrote  to  the  said  William  Walker  the 
letters  hereafter  referred  to. 

At  said  meeting  a  majority  of  those  who  were  then  declared 
qualified  to  vote  appeared  against  the  said  William  Walker  by  the 
election  of  the  defendants  as  Churchwaixlens,  and  others  as  Vestry- 
men ;  but  it  was  not  so  decided  by  the  chainiian,  who  refuse<l  to 
make  any  decision,  and  retired  from  the  said  meeting. 

On  the  Gth  May  A.  D.  1807,  the  defendants  ad<iressed  to  the  said 
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William  Walker  the  following  letter,  acting,  as  they  supposed,  under 
the  said  understanding : 

Cakljeton,  May  6th,  ISO'7. 
Re>'.  William  Walker  i 

Sir,  We  request  you  to  call  a  meetiuff  of  the  Vesti*}',  to  meet  at  half-past  six  o'clock 
this  Monday  evening,  at  the  Sunday  School-liouse,  St.  George's  Church.  Please  let 
the  Vestry  Clerk  notify  the  saiue,  as  he  has  the  names  of  the  new  Vestr}*,  aud  oblige 

Yours,  Ac, 

Oliver  B.  ConsLE,  /  ,v     i 
Samuel  Maye,s,      '  P^a^^^i"- 

On  the  14th  May,  1807,  the  defendants  also  addre&sed  another 
letter  to  Mr.  Walker,  which  is  as  follows: — 

Cauleto?;,  St.  John.  K.  /{.,  lith  Mmj.  lSfJ7. 
Ef>-.  William  Walker  : 

Dear  Sir,  As  there  are  many  things  that  the  Vestry  wish  to  have  brought  under 
consideration,  we  have  to  rec^uest  that  you  will  direct  the  Vestry  Clerk  to  c^l  a  meet- 
ing of  the  Vestry  on  Thurstlay  evening  at  half -past  6  o'clock. 

We  are,  very  respectfully, 

Oliver  B.  Cor(;LE,  i  .,,       ,         , 
Samuel  Maves.         j  Churchwardens. 

On  the  18th  of  May,  18G8,  in  answer  to  another  letter  of  Messi-s. 
Mayes  and  Cougle,  acting  as  Churchwardens,  Mr.  Walker  wrote  as 
foDows: — 

Carllton,  Mafi  Li. 
Mesara.  Cougle  &  Maye8  : 

Gentlemen,  In  conBe(|,uence  of  my  Sunday  duties,  and  of  otlier  matters  to  which  1 
btre  been  obliged  to  give  my  attention,  it  wiU  be  extremely  inconvenient  for  me  to 
ittend  a  meeting  of  the  Vestr>'  this  evening.  But  I  shall  be  very  glad  to  have  a  meet- 
iiig  of  the  Vestry  on  Monday  evening  at  7  o'clock.  If  it  can  be  postponed  till  that 
time,  I  shall  be  very  glad. 

Will  you  be  so  good  as  to  let  me  kuow.wlicther  this  will  l>e  convenient  to  you. 

•      •  'I 

I  am,  Gentlemen,  yours  faithfully, 

.  W.  Walker. 

The  said  William  Walker  continued  to  act  as  Rector  of  the  said 
Parish  and  Church,  and  to  hold  the  usual  services  in  the  ( Jhurch,  but 
without  the  defendants'  consent  and  against  their  wishes  until  Easter 
Monday,  1HG8,  when  the  defendants,  and  others  acting  with  theui, 
beld  a  meeting  of  some  of  the  parishoners,  alleging  and  treating  the 
Rectory  as  vacant,  and  refused  to  permit  the  said  William  Walker  to 
be  present  at  said  meeting  as  Rector,  and  at  said  meeting  the  defend- 
ants were  re-elected  Churchwardens,  and  others  were  elected  Vestry- 
tten.  On  the  same  day  (the  defendants  having  refused  to  pennit 
fjke  said  William  Walker  as  Rector  to  enter  the  said  Church  or 
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School-house  adjoiiiihg  for  that  purpose)  the  said  Willutm  Vi 
held  a  meeting  of  pewholders  at  tne  Church  door,  and  at  that 
ing  Wardens  arid  Vestrymen  for  the  ensuing  year  were  el 
neither  of  the  defendants  beingso  elected.    At  this  last  men! 
meeting  and  election,  the  said^illiam  Walker  presided  as  S 

On  the  next  day,  being  the  13th  April,  18C8,  the  defendant 
others  acting  with  them,  shut  up  the  said  Church  and  the  S 
house  a^joinin^i  and  boarded  up  the  windows  thereof,  and 
since  that  time  kept  possession  of  the  said  Church  and  School-1 
and  kept  the  windows  thereof  so  boarded  up,  and  no  services 
been  held  there  since. 

Under  the  foregoing  facts,  the  questions  for  the  opinion  ( 
Courtage: 

1.  Were  the  defendants  justified  in  closing  up  the  said  Churc 
School-house  Mainst  the  said  William  Walker  as  Rector,  and  kc 
possession  of  tne  same  as  above  stated;  and  in  i*ef using  to  call  o 
to  preside  at  the  Easter  meetihg,  1868,  as  Rector  ? 

2.  Had  the  Administrator  of  the  Government  and  the  Bisli 
Fredericton,  respectively,  the  power  to  issue  or  gi-ant  the  said 
posed  letters  of  presentation^  mstitution,  and  mandate  of  indu 
and  to  the  said  Rev.  William  Walker,  and  in  the  mannei 
form  afbrejsaid;  and  was  the  ReV.  Willatii  Walker  duly  pres< 
instituted,  aild  iilducted  to  attd  into  the  Rectory  of  St.  Ge 
Church;  and  is  he,  by  virtue  thereof,  lawfully  Rector  of  the 
Parish? 

3.  Upon  the  whole  case,  is  the  plaintiff  entitled  to  recover 
either,  and  wiiich,  or  on  both  of  the  demises  contained  in  the 
laration  ill  this  suit? 

If  the  judgment  of  the  Court  is  in  favor  of  the  plaintiff 
judgment  is  to  be  entered  in  favor  of  the  plaintiff  against  the  d( 
ants  upon  the  pdstea  as  upon  the  verditt  of  a  jury  given  at  any  C 
Court  for  the  City  and  County  of  St.  John,  prior  to  said  judg 
with  one  shilling  damages  and  costs  of  suit;  if  the  judgment  ] 
the  defendants,  then  such  judraient  is  to  be  entered  as  upon  ; 
verdict  of  a.  iury,  with  costs;  in  either  event  costs  to  be  taxe 
the  successful  party,  together  with  such  counsel  fee  as  on  tria 
for  argument,  as  the  Coiirt  shall  direct. 

S.  K  Tkomsorty  Q.  C,  for  the  phttntiff  said:  Upon  the  feet 
closed  by  the  special  case,  there  must  be  judgment  for  the  pla 
The  question  is  whether  that  judgment  shall  be  given  on  onl 
demise,  viz:  that  of  the  ChutA  Corporation,  or  on  both  dei 
If  Mr.  Walker  is  not  Rector,  then  the  plaintiff  must  succeed 
the  first  demise;  if  he  is  Rector,  then  we  are  entitled  to  the 


TRIKiry  TERM,  THIRTY-THIRD  VICTORIA.  103 

'D^mdem.  St.  Geoff^i Oktnrdi  r.  Obnute  &  Mi>y«i. 

mention  the  whole  case.  Ih  no  point  of  view  cftii  the  defendants 
justify  their  unprecedented  and  high*handediict  of' closing  the  Church 
against  pubUe  worship.  Even  supposing  them  tb  be  legally  elected 
Qian^wardens  (and  it  is  clear  they  were  not'  such)  tney  have  no 
power  to  clo9e  up  the  Chimh,  either  to  gratify  malice,  or  in  the 
diachiirge  of  a  mistaken  duty.  Vhis  point  is  too  plain  to  require 
argument,  and  I  pass  to  the  important  question,  which  all  parties 
deaire  that  the  Oourt  shall  settle,  namely,  is  Mr.  Walker  the  Hector 
of  St;  George's  Church  ? 

From  the  earliest  establishment  of  this  Province  to  this  day,  the 
gttthis  of  the  Church  of  Bngland  in  this  Pi-ovince  has  been  declared 
by  the  Crown  in  various  commissions  and  instructions  addressed  be- 
fore tile  ''British   North  America  Act,  1867,''  to  the   Lieutenant 
Governor  of  New  Brunswick,  and  since  that  Act  to  the  (Governor 
Qenerfld,    That  eicUus  has  also  been  fully  recognited  by  the  Legis- 
lature of  this  Province,  through  a  series  of  Acts  running  through  our 
Statute  Book  from  the  first  session  of  the  Legislature  which  iifiet 
nearly  a  oentunr  ago,  to  the  session  whidi  is  now  being  holden  at 
Redericton.      [Mr.   Thomson   then   referred  to  the   various  Acts 
alluded  to.] 

The  Queen  is  the  Supreme  Head,  upon  earth,  of  the  Church  of 
fi^and,  and  in  virtue  of  her  prero^tive  collates  to  vacant  benefices. 
That  preoroffative  extends  to  this  Province,  and  has  always  been 
reeogniz^  and  acted  upon  from  the  earliest  times.  In  whom  is  the 
right  of  a  presentation  to  a  Rectory  in  this  Province,  if  not  in  the 
Crown  ?  The  learned  Counsel  on  the  other  side  cannot  answer  the 
({QeBtioiL  All  Rectors  now  living  in  the  Province  have  been  so 
presented;  all  former  Rectors  now  dead  were  so  presented.  Accord- 
ing to  the  contention  of  these  defendants,  not  one  of  the  Rectors  was 
l^ally  appointed.  TTiose  who  are  living  are  usurping  an  office  to 
wmch  they  have  no  legal  claim.  If  the  Governor,  as  representing 
tile  Citmn,  had  no  right  to  present  Mr.  Walker;  what  meaning  cMi 
be  attlu^hed  to  the  third  section  of  the  Statute  lit:  XXYIII:  Cap. 
107?    (1  Bev.  Stat.  2rS). 

Thai;  section  dedares  that  if  a  beneficed  Clergyman  shall  presume 
to  use  any  other  form  of  praver,  &c.,  than  that  in  the  Liturgy,  he 
shall  on  b^i^  convicted  thereof  by  the  Supreme  Court,  be  ipso  facto 
deprived  of  his  benefice,  **and  the  Governor  nxay  present  to  the  same 
09  if  tiie  perami  so  offending  were  dead."  This  id  a  clear  legislative 
dedkration  that  tiie  right  of  presentation  was  vested  in  the  Queen's 
Bepreaentative.  It  is  absurd  to  suppose  that  no  such  power  existed 
in  the  Governor,  except  in  those  cases  where  Clerjgninen  were  oon- 
iricted  uoder  this  Act  Aside  ftom  statutory  power,  the  Crown,  as 
patrioB  will  neeessarily  Kave  the  power  to  collate  to  a  bene- 
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fice,  where  no  right  of  appointment  is  shown  to  exist  elsewher 
Bums*  Ecclesiastical  Law,  207  Chitty :  Crown  Prerog.  33. 

The  right  of  the  Bishop  to  institute,  rests  on  the  same  foundatic 
as  that  of  the  Governor  to  present.  It  is  recognized  by  the  Legisli 
ture,  and  declared  by  the  Crown  in  the  Roj'al  Commissions. 

The  terms  "Institution"  and  "Induction"  have  a  well  define 
meaning  in  the  Ecclesiastical  Law  of  England,  and  being  used  i 
our  Acts  of  Assembly,  must  bear  the  same  meaning  as  in  England 
In  England  the  Bishop  gi*ants  Letters  of  Institution,  just  as  tl 
Lord  Bishop  of  Fredericton  did  i^  this  case.  The  Bishop's  Mandal 
to  the  Rev  Mr.  DeVeber  is  in  strict  accortiance  with  English  La\ 
(Burns'  Ecc.  Law,  1741) ;  and  if  it  be  argued  that  in  this  countr 
owing  to  the  te7)ijM)ralities  of  the  Church  being  in  the  hands  of  it 
Churchwardens,  then  the  "case,'  shows  that  the  Bishop  did  issue 
Mandate  to  them  which  they  refused  to  obey.  He  was  clearly  jui 
tified  in  issuing  another  Mandate,  and  directing  it  as  he  did  to 
spiritual  person  in  accordance  with  the  practice  in  England.  Th 
fact  that  Mr.  Walker  was  only  in  Deacon's  orders  when  the  Goven 
ment  presented  him,  amounts  to  nothing.  He  was  in  full  ordei 
when  he  was  inducted,  and  that  is  all  that  law  requires,  (1  Bum 
Ecc.  Law).  The  objections  raised  by  the  defendants  are  to  a  gvei 
extent  fully  disposed  of  by  the  highest  Couit  of  Appeal  in  the  Bei 
muda  case  of  Ex  parte  Jenkins,  (Law  Report  2nd  Privy  Counc 
Appeal  Cases). 

Weddevhuni  contra.  It  will  be  a  great  misfortune  to  all  partit 
if  the  important  questions  involved  in  this  case  are  ignored,  and  th 
judgment  of  the  Court  simply  confined  to  the  abstract  right  of  th 
Corporation  on  the  record  to  recover  under  one  of  the  demises  in  th 
Declaration,  apart  from  the  primary  question  of  who  is  Rector.  ] 
is  true  this  matter  is  denudea  of  nmch  of  its  general  importance  t 
the  CTiurch  of  England  in  this  Province,  as  since  the  troubles  in  S 
George's  Church,  the  Legislature  has  wisely  stepped  in,  and  b; 
deliberate  legislation  vested  the  right  to  choose  the  Rector  to  vacan 
benefices  in  the  respective  Parishes,  and  directing  that  the  Mandat 
of  Induction  shall  r»e  issued  to  the  Churchwardens,  (32  Vict.  cap.  VI] 
but  it  continues  a  matter  of  vital  importance  to  all  the  parishioner 
of  St.  George's.  The  point  urged  by  the  learned  couiLsel  for  th 
plaintiff*  cannot  arise  in  this  case;  it  Ls  shut  out  \iy  the  terms  c 
this  special  case.  Beyond  the  question  of  costs,  it  is  a  matter  o 
little  moment  compared  with  tne  real  dispute.  It  would  hav 
been  idle  to  rest  a  case  on  such  a  point.  Tliat  has  already  beei 
adjudicated.  (The  Rector,  &:c.  of  St  George's  r.  Cougle,  Han 
nay,  GOO.)     That  case  goes  to  show  that  it  camiot  fairly  arise  hert 
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88  a  careful  examination  of  tiie  questions  now  submitted  to  the 
Court  will  prove.    The  legality  of  the  appointment  of  the  Rev.  Mr. 
Walker  to  the  Rectoiy  is  the  gravamen  oi  the  whole  contention,  and 
it  is  so  put  definitely,  and  the  point  of  the  former  judgment  of  the 
CJourt  carefully  excmded.    Whether  either  of  the  lessors  of  the 
plaintiff  had  an  absolute  individual   right  to  enter  the   Church, 
whether  as  a  Corporation  or  in  a  private  capacity,  is  not  raised  in 
the  case  before  the  Court  now ;  but  it  is  askea  whetiier  the  exclusion 
of  Mr.  Walker  "  as  Rector  "  from  the  Church  and  the  Parish  meeting 
was  lesal ;  for  if  he  came  there  seeking  an  official  status  not  belong- 
ing to  him,  we  hold  that  anv  persons  whose  interests  were  involved 
hid  the  absolute  right  to  refuse  him  entrance  in  any  such  character. 
In  a  special  case,  it  is  clear  that  the  Court  will  not  travel  beyond  it 
for  its  facts,  or  enter  upon  points  which  may  be  suggested,  but  which 
are  not  distinctly  agreed  to  be  submitted  to  them.     The  aim  of  all 
parties  it  must  be  conceded,  is  to  try  out  the  validity  of  Mr.  Walker's 
appointment ;  all  the  facts  agreed  to  and  questions  submitted  point 
exdpively  to  that  inquiry,  and  to  escape  from  it  will  only  involve 
all  parties  in  further  trouble  and  litigation.     [Ritchik,  C.  J.:  It  is 
certainly  desirable  that  the  main  question  be  settled.] 

The  points  involved  in  this  controversy  are  ceitainly  novel  and 
'lifficult  in  this  Province.  Some  such  points  came  up  in  the  Ber- 
muda case  (ex  parte  Jenkins),  and  in  that  the  ( *ouit,  after  elalx)rate 
argument  differed,  and  finally  it  went  up  on  appeal  to  the  Judicial 
Committee  of  the  Privy  Council.  Although  that  cast?  is  much  relied 
on  by  the  other  side,  it  does  not  meet  the  case  heni  presented.  Im- 
portant questions  raised  here  were  not  involved  or  were  i^ored,  as 
an  analysis  of  the  cases  will  show.  In  Bennuda,  the  application  was 
made  to  the  Court  of  Chanceiy  for  a  writ  (fe  vi  Uuva  removenda,  to 
remove  the  opposition  of  the  laity  to  the  induction  of  the  appointee  ; 
bat  in  the  present  case  it  is  alleged  induction  has  Wen  made,  and 
objections  ai-e  raised  not  only  to  the  authority  of  the  Bishop  of 
Fredericton  to  issue  a  mandate  of  induction,  but  also  to  the  iovm  of 
the  mandate,  and  the  manner  of  proceeding  under  it ;  the  supposed 
induction  of  Mr.  Walker  bein^,  as  we  contend,  under  an  imauthorized 
mandate,  and  in  a  manner  mfonnal  and  illegal.  In  the  Bennuda 
case  no  induction  was  had  at  all.  Then  there  were  imp<)i*tant  facts 
admitted  in  that  case  which  are  all  absent  from  this,  and  the  omis- 
sions are  im^rtant,  and  fatal  to  this  branch  of  their  aixument.  The 
royal  commission  and  instructions,  under  which  presentation  and 
institution  were  had,  were  set  out  in  that  argument,  and  the  power 
rf  the  Lieutenant  Governor  to  present,  if  not  in  itself  void,  was 
^gjuitted  to  liave  been  delegated  by  Her  Majesty  to  him :  here  we 
Mre  nothing  of  the  kind.    [All£N,  J.:  Are  we  not  bound  to  take 
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notice  of  the  royal  instructions  ?]  But  we  have  not  got  them  before 
us  in  any  form.  [Allen,  J.:  Is  hot  the  Governors  commission  set 
out  in  th<*  Statutes  ?]  A  Governor's  comini.^sion  may  be  one  issued 
early  in  the  settlement  of  this  Province,  or  when  it  was  erected  into 
a  separate  diocese,  but  not  the  commission  or  instructions  of  Gover- 
nor Doyle  ;  and  the  case  of  Jenkitis  and  rtthei-s  clearl}^  show  that  in 
mattei-s  ecclesiastical,  the  royal  commissions  and  royal  instmctions 
var}'  (nnitinuall}'  in  important  particulars ;  and  sometimes  the  com- 
missions, sometimes  the  instructions;  deal  with  or  are  silent  on  this 
subject.  What  have  we  here  to  satisfy  us  that  the  commission  of 
Geiieral  Doyle  is  thi^  same  in  form  or  substance  as  the  connnission  of 
any  pieceding  Governoi*,  or  that  presentation  to  vacant  benefices  Is 
covered  by  the  royal  instructioils  issued  to  him  ?  Absolutely 
nothin<;-.  Apart  from  the  wide  difference  therefore,  as  to  the  conten- 
tions in  the  two  cases,  we  have  not  anything  before  us  to  show  that 
(Jovernoi"  Doyle,  who  first  set  this  machineiy  in  motion,  had  in  his 
own  right  (w  offviiK  or  by  delegation  from  Her  Majesty,  any  power 
at  all  to  act.  • 

These  are  preliminary  considerations.  Tlie  appointment  of  a  Rector 
iu  England  involved  three  things.  The  presentation  of  the  intended 
appointee  to  the  Bishop  of  the  diocese  by  letteiN  of  presentation  from 
Her  Majesty,  oi-  some  pei-son  under  her  having  the  right  to  present ; 
the  institution  by  tln^  Bishoj)  investing  him  with  the  spiritual  super- 
vision, "  the  cure  of  souls,"  in  the  Parish ;  and  the  granting  of  a 
mandate  of  induction  under  which  the  appointee  is  induced,  or  placed 
in  charge  of  the  U^mporalities,  or  in  corporeal  possession  of  the 
Church,  »Sjc.  Now  it  is  sought  to  establish  in  this  Province  all  these 
forms  of  procedurt*,  and  our  contention  is  that  such  cannot  succeed.  . 
Fii-st,  as  to  presentation  and  institution.  We  meet  this  point  of 
the  ause  l>oldly.  We  say  Her  Majesty  the  Queen  has  not  delegated 
any  such  power  t<3 'any  pei-son  in  this  Province;  second,  that  Her 
Majesty  has  not  the  power  to  issue  any  letters  of  presentation  by 
herself  or  her  representative,  lay  or  spiritual,  in  any  colony  possess^ 
of  a  Legislature  of  its  own.  and  that  the  exeixiise  of  any  such  right 
by  Her  Majesty  or  her  representative,  is  void  in  this  Province;  and 
that  the  o-ssumption  of  General  Doyle  in  the  letters  of  presentation 
that  he  is  **the  undoubted  and  true  patron"  of  the  Church  in  New 
Brunswick,  is  simply  fallacious;  thini,  that  his  Lordship  the  Bishop 
4)f  Fi-edericton  has  not  the  power  by  law  to  institute,  and  that  as- 
.suming  to  act  by  virtue  of  the  presentation  which  is  void,  the  insti- 
tuticm  fails  as  well.  In  view  of  these  positions,  refer  to  Long  v. 
The  Bishop  of  Capetown,  (1  Moore's  P.  C.  cases  N.  S.  411);  In  re 
Tlie  Bisliop  of  Natal,  (3  Mooi-e's  P.  C.  cases  N.  S.  115);  The  Bishop 
of  Natal  v.  Gladstone,  (1  Law  Reports,  3  Eq.  1)  and  Ex  parte  Jenkins. 
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[Ritchie,  (-.  J.:  Are  not  the  cases  of  Long  and  the  Bishop  of  Natal 
rather  against  you?]     I  think  not.     It  was  urged  in  the  Bermuda 
case,   that  the   Bishop   of   Newfoundland   had   "no   legal   status." 
Lord  Chelmsford  takes  up  that  point.     It  seems  to  have  l)een  sup- 
posed that  the  cases  of  Long  and  of  the   Bishop  of  Natal  were 
authorities  for  that  proposition,  antl  that  the  Bishop  of  Newfounlan<l 
cannot  lawfully  exercise  any  episcopal  function  in  Bermuda     And 
the  dirtuia  of  Lord  (^'helmsford  is:  "Tlie  tii-st  case  ceitainlv  does  not 
go  the  length  of  that  proposition,  for  it  decided  only  that  the  (^rown 
cannot  confer  coercive  authority  on  a  Bishop  in  a  colony  possessing 
a  constitutional  fonu  of  govennuent,  without  th(j  consent  of  the 
lesaslature.     The  Judicial  ('ommittee,  in  decidinij  the  case  of  the 
Bishop  of  Natal,  has  ceitainly  used  expressions  which  would  restrain 
the  power  of  the  Crown  in  the  creation  of  Bishops,  within  even  nar- 
row limits."     It  is  urged  also,  that  tin?  Master  of  the  Rolls,  in  his 
judgment  in  *'The  Bishop  of  Natal  r,  Ciladstone,"  has  greatly  quali- 
fied the  eflect  of  the  former  judgment  of  the  Privy  Council.     Now, 
all  fllis  is  part  of  our  contention.     We  <lo  not  seek  to  deprive  the 
Bishop  of  iredericton  of  any  legal  status  he  may  lawfully  have,  but 
we  do  claim  that  the  Crown  has  not  conf tarred,  and  could  not  con- 
fer, on  him  any  "coercive  authority,"  as  this  Province  was  at  the  timci 
in  the  enjoyment  of  an  independent  constitutional  form  of  govern- 
ment.    [Fisheu,  J.:  What  do  you  mean  by  "coei-cive  authority?"] 
Whatever  meanintj  attaches  to  the  words  jis  used  bv  Lord  Chelms- 
ford,  and  they  certainly  would  cov(»r  any  authority  by  which  a  Bishop 
.seeks  by  virtue  of  any  appointnu^nt  fnmi  England  coercively  to  in- 
terfere in  the  temporal  or  ecclesiastical   affairs  of  a  parish,  and  as 
in  this  case,  invoke  all  the  power  i»f  the  law  tribunals  to  assist  him 
in  doing  so.     The  point  we  make  is,  distinctly,  that  the  (Vown  did 
not,  and  had  not  the  right  to  confer  any  such  authority,  and  that 
any  patent  intending  to  confer  it  is  absolutc^ly  void.     To  decide  con- 
trarily,  you  must  decide  that  the  ( ^hurch  of  England,  in  this  Province, 
is  the  Church  of  New  Bininswick  by  law  established,  and  thereby 
import  all  the  formula  and  machinery  of  presentation,  institution, 
ana  induction,  into  this  Province  as  paii  of  the  ecclesiastical  law 
here.     [Ritchie,  C.  J.:  Is  it  not  a  matter  of  history,  and  I  only  refer 
to  it  as  such,  that  by  8  Geo.  IV,  cap.  11),  the  Church  of  England  is 
said  to  be  by  law  established  in  this  Pn)vince?]     There  can  be  no 
doubt  about  that,  but  that  Act  has  been  repealed,  and  no  such  words 
caa  be  found  in  the  existing  codified  statutes;  except  that  it  is  equally 
a  matter  of  history  that  the  Legislature  distinctly  refused  to  import 
ii^  the  statutes  any  such  words  when  the  statute  referring  to  the 
lurch  of  England''  was  codified,  and  avowedly  for  the  purpose  of 
|fdfi!eating  any  such  exclusive  claim;  and  passed  a  resolution,  as  will 


108  CASES  IN  THE  SUPREME  COURT. 


Doe  ex  dem,  St.  Geozge*s  Church  v,  Cougle  &  Mayes. 

be  seen  by  their  journals,  that  no  civil  right  or  immunity,  or  Stal 
recognition,  was  conveyed  by  any  such  words. 

Leaving  these  points,  we  come  to  the  mandate  of  induction,  ] 
all  the  preceding  letters  are  void,  the  mandate  of  induction  fails  wit 
them,  and  all  acts  done  by  virtue  of  it.  But  there  are  other  grai 
objections  on  this  point.  We  all  understand  what  is  meant  by,  an 
the  reason  for,  induction  in  England.  But  can  it  be  said  to  appl 
in  this  Province?  The  argument  for  it  utterly  fails  here.  The  wot 
has  a  definite  meaning,  and  conveys  clearly  the  idea  in  Englani 
But  what  does  it  mean  here  ?  Our  Church  lands  are  admitted] 
held  by  a  difierent  tenure,  and  the  English  idea  of  induction  is  ouit 
foreign  to  us.  Can  it  be  said,  therefore,  that  we  have  here  in  full  lore 
Ecclesiastical  or  Church  Government,  with  a  form  of  procedure  inc: 
dent  to  an  entirely  different  state  of  law  and  facts?  [Allen,  J 
To  whom  do  you  say  that  institution  and  induction  belong?]  It  i 
sufficient  for  me  to  show  that  they  do  not  l>elong  to  the  Bishop  wit 
any  coercive  authority,  and  I  am  not  bound  to  cast  about  amon 
forms  and  ceremonies  not  obligatory  by  law,  geneml  or  ecclesiytica 
to  find  in  whom  they  do  centi*e.  It  may  be  in  a  sjTiod,  confCTena 
council,  presbytery,  or  what  not.  The  case  of  The  Ilector  of  Hamp 
ton  V,  Titus,  1  Allen,  does  not  meet  this  case.  That  case  arose  ou 
of  questions  connected  with  the  tenure  of  glebe  lands.  [RiTC^ii 
C.  J.:  Are  not  all  the  lands  vested  in  the . Corporation  ?]  The 
certainly  are,  with  this  marked  distinction  however ;  that  glebe  land 
are  held  for  distinctive  uses  and  under  expressed  limitations,  an* 
the  Rector  ex  oflicio  has  peculiar  rights  as  appertaining  to  then 
Again :  Admitted  for  arpfument's  sakes  only,  tnat  the  Bishop  ma; 
issue  the  mandate,  he  must  diivct  it  to  the  Churchwardens,  wh 
only  can  have  the  powtn*  to  obey  it.  The  (^hurch  properties  vest  i: 
the  Corporation  infpc ;  and  the  Rector  being  dead,  until  a  succcsso 
is  appointed  in  due  course  and  is  duly  inducted,  the  fee  vests  or  con 
tinues  in  the  Corpoi*ation,  still  holding  unchanged  the  corporat 
name  and  enjoying  the  coi-porate  i-ights ;  vesting  in  them,  no  outsid 
person  can  by  any  power  despoil  them  of  their  possession,  and  the; 
only  can  induct.  When  a  perscm  seeks  to  become  a  member  of  tha 
Corporation,  he  must  come  clothed  with  all  necessary  powers  t 
enforce  admission ;  but  the  Rev.  Mr.  DeVeber  had  no  control  ove 
the  properties  or  temporalities,  so  as  to  put  any  person  in  corporea 

[)assession  of  them ;  nor  could  any  person  invest  him  with  the  abso 
ute  right  to  make  delivery  of  the  glebes  or  any  other  lands,  fron 
the  Corporation  to  any  pei-son,  or  givi»  that  pi^rson  authority  as  th* 
head  of  the  Corporation,  with  a  sort  of  joint  passession  of  all  th( 
properties  and  temporalities  of  the  Church.  This  is  clear  from  i 
consideration  of  the  signification  of  induction.     How  can  a  persoi 
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having  no  interest  in  the  temporalities,  induct  any  person  into  the 
enjoyment  of  them?     It  is  a  sort  of  livery  of. seizin  by  a  person 
ha\dng  no  right  to  the  locas  in  quo — no  power  to  make  delivery. 
The  mandate  must  so  to  the  Churchwardens.     [Ritchie,  C.  J.:  That 
certainly  appears  the  most  natural  coui-se.]     It  is  clear  that   this 
principle  was  distinctly  recognized*  in  this  very  case,  for  the  fii-st 
mandate  was  directed  and  delivered  to  the  Churchwardens,  and  upon 
their  asking  for  a  little  time  for  coasideration  and  consultation  with 
the  Vestry,  a  new  mandate  is  peremptorily  issued  to  the  Rev.  Mr. 
DeVeber.     Now,  what  possible  connection  was  there  between  him 
and  the  Corporation  i     If  the  defendants  improperly  or  vexatiously 
refused  to  induct,  there  was  a  remedy ;  and  all  other  legal  expedients 
failing,  the  Court  would  have  compelled  them,  if  compelled  at  all,  by 
a  mandamus.     Then  the  manner  of  the  induction  was  most  extraor- 
dinary ;  it  was  without  appointing  any  day  as  the  mandate  directed, 
and  without  the  knowledge  of  the  Chui-ch  Corporation  as  such,  or  of 
any  of  the  meml)ers  of  it  except  three  out  of  fifteen.     It  was  directed 
that "  on  some  day  appointed,  *  the  induction  was  to  be  made  by  the 
deliv^  of  "the  key  *,of  the  Church,  a  qiuisi  livery  of  seizin  which 
none  but  the  ownei-s  in  fee  could  make.     But  apart  from  the  question 
of  who  had  legal  control  of  "  the  key,"  the}'  obtain  only  "  a  key," 
which  answei*ed  their  purpose ;  and  thus  do  not  comply  with  the 
spirit  or  letter  of  the  mantlate.     Nor  was  any  day  "  appointed  "  as 
Ttiquired  by  the  mandate,  but  the  induction  is  had  behind  the  backs  of 
the  possessors  of  the  property — in  w^hom  the  fee  vested.     [Ritchie,  C. 
J.:  Was  the  key  necessary ;  suppose  they  delivered  anything  eLse  ?] 
The  key  wa*  necessaiy,  as  the  mandate  under  which  they  pretended 
to  act  distinctly  required  this.     They  must  comply  with  it.     A  day 
ako should  have  been  "appointed."     [Ritchie,  C.  J.:  Publicity  was 
to  be  made  after  the  intluction,  by  the  ringing  of  the  bell.]     That 
vas  "  in  token  to  the  parishonei*s  of  his  induction,  not  to  the  Coi-por- 
ation ;  surely  that  was  not  to  be  the  fii-st,  last  and  only  publicity, 
appointment  or  notice  to  the  Coq^oration  itself.     This  is  one  of  the 
stJUDgest  circumstances  connected  with  these  unfortunate  proceed- 
ing   The  whole  positicm  of  the  Parish,  and  the  very   tenure   of 
existence  and  mem))ership  of  the   Corporation  are  varied ;  a  new 
element  is  introduced ;  and  except  so  far  as  Mr.  DeVeber  and  Mr. 
Walker,  and  two  or  three  others  are  concerned,  **  without  the  knowl- 
edge and  consent,  and  against  the  wishes  "  of  the  Coiporation  and 
Parishioners,  and  all  others  most  deeply  interested,  until  the  obnox- 
ioQ8  act  is  consumated. 

One  other  position  is  assumed  by  the  counsel  for   the  plaintiff, 

vamely,  that  the  Statute  Law  of  this  Province  has  recognized  an 

itical  8tatu8y  and  offices  and  rights  of  the  Lieut.  Governor 
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and  of  the  Bishop,  with  their  power  to  present  and  institute  to 
vacant  benefices;  and  secondly,  that  the  defendants  have  themselves 
recognized  Mr.  Walker  as  Rector.  As  to  the  latter  point,  there  can- 
not be  much  in  that.  No  mere  acts  of  recognition  or  opposition  can 
help  or  hinder  Mr.  Walker,  if  he  is  legally  the  Rector  of  St.  Greorge. 
But  the  recognition  is  shown  to  V>e,  if  at  all,  under  mast  peculiar 
circumstances.  It  is  alleged  that  ilr.  Walker  presided  at  the  Blaster 
meeting,  under  an  aiTangement  that  if  a  majority  of  the  Parish- 
ioners voted  for  his  opponents  he  would  retire  from  the  Rector^',  and 
if  not,  the  minority  should  yield  and  acknowledge  him.  A  large 
majonty  was  found  against  him,  but  in  view  of  that  he  refused  t<» 
decide  as  Chairman,  and  left  the  mt-eting.  There  can  l>e  nothing 
successfully  shown  against  that  ult'ction;  the  law  presumes  also  it 
was  rightly  held,  and  we  find  Mr.  Walker  himself  shortly  afterwards 
actually  in  correspondence  witli  the  very  Cliurchwardens  then 
elected,  thereby  recognizing  the  legality  of  the  proceedings.  Now, 
if  there  was  no  such  understanding,  and  he  merely  presided  rirtntr 
offiA^ii,  and  was  not  to  be  affected  'oy  the  election,  why  did  he  not 
declare  the  result;  wliy  leave  the  meeting  if  they  simply  exejr»lsefl 
their  undoubted  right  to  vote,  and  that  was  the -end  of  it  C  [RlT^'HTE. 
(J.  J.:  Cei-tainly  was  it  the  dutv  of  the  Chairman  to  act  fairlv  and 
impartially.]  Clearly,  he  mast  have  been  party  to  the  agi-eenient 
made  by  his  friends  on  his  Ijehalf,  and  took  the  chair  under  it,  and 
under  it  the  short  correspcmdence  was  sub.=;e(^uently  held.  But  this 
is  a  matter  which  cannot  material Iv  atiect  this  case.     But  has  the 

* 

Statute  Law  recognized  a  State  t<f(itvs  in  the  Church  of  England, 
and  legalized  presentation,  institution  and  induction  in  the  case  of 
vacant  benefices?  The  argument  is  base<l  upon  the  occuiTence  of 
certain  words  in  the  Statutes,  and  a  very  large  inference  is  sought 
to  l)e  drawn  from  them.  The  words  also  occur  in  1  Rev.  Stat.  Chap. 
107.  Now,  the  whole  scope  of  the  ditterent  sections  must  be  taken. 
Sect.  4  says  that  "any  pers«)n  <luly  inducted"  inU)  the  Rectory  of 
any  Church,  may  be  deemed  Rector  of  any  other  Church,  under  cer- 
tain circumstances,  upon  receiving  "lcttei*s  of  institution''  from  the 
Bishop.  Now  these  are  the  words  in  c»ur  Statutes,  cjuoted  as  the 
whole  foimdation  on  which  it  is  alleged  a  State  Churcli  with  presen- 
tation, iastitution  and  induction  as  in  England,  is  erected  and  estab- 
lished by  law  in  this  Province.  It  is  admitted  similar  words  may 
be  found  in  local  Church  Acts;  but  surely  it  is  too  much  to  argue 
that  from  the  importation  of  a  few  such  words,  having  a  definite 
and  understood  meaning  in  England,  but  incapable  of  the  same  or  a 
similar  meaning  here,  dotted  here  and  there  over  a  few  Statutes,  all 
the  Ecclesiastical  Law  of  Englan<:l  has  been  enacted  by  Provincial 
Statute,  for  that  Is  the  logical  result  in  spite  of  the  resolution  of  the 
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• 

Hou8e'of  Assembly.  Wh^t  ace  "  letters  of  institution"  in  this  Prov- 
ince ?  It  is  clear  also,  thaj;  the  word  "inducted*'  cannot  inean  the 
English  style  of  inductipn,  in^dent  to  the  English  system  of  tenure 
to  Church  lands.  And  can  it  be  said,  even  in  view  of  that  law,  that 
Mr.  Walker  was  "duly  inducted?"  What  Ls  it  to  be. "duly  inducted" 
in  New  Brunswick  ?  Under  our  system  of  Civil  and  Church  govern- 
ment, the  words  are  meaniAgless,  certainly  ambiguous ;  and  the 
intention  of  the  Legblature  never  was  that  f roui  the  use  of  such 
words,  a  power  was  to  be  delegated  either  to  the  Civil  Governor  or 
to  the  Bishop,  which  the  Queen  could  not  grant, — which  if^  granted 
by  her  would  be  void,  and  is  contrary"  to  the  known  and  expie^jsed 
views  of  the  Legislature  itself.  And  the  very  fact  that  words  vvhich 
might  have  borne  the  lai'ge  construction  claimed  by  the  learned 
counsel  have  been  obliterated  from  the  Statutes,  as  an  examination 
will  show,  strengthens  this  view  in  every  particular. 

The  Court  having  intimated  that  thei^e  is  nothing  in  the  ol)jection 
that  Mr.  Walker  was  only  in  Deacon's  oixlei's  when  the  presentation 
was  made,  there  remains  only  one  point  to  touch ;  i.  e.,  the  right  ot 
the  Rector  to  preside  at  the  Blaster  meeting  by  viitue  of  his  utHce. 
Our  contention  is,  that  where  a. Parish  has  an  Act  of  Incoi7>i>ration 
of  its  own,  and  that  is  silent  as  to  who  shall  preside,  the  Rector  has 
not  the  right  to  preside.  This  Parish  is  incorporated  l»y  o  Ceo.  IV. 
cap.  19.  By  that  Act,  the  Pai^ishioners  of  St.  George's  have  tli*.^  light 
to  hold  an  Easter  election,  and  it  is  not  provided  that  the  Rector 
shall  take  the  chair.  ,  If  there  were  no  Act  on  this  point,  tlie  right 
is  conclusively  with  thb  meeting  to  choose  its  own  Cnairuiaii.  The 
1  Rev.  Statutes,  cap.  107,  is  in  the  nature  of  a  geneiul  Act  of  Incor- 
poration for  all  unmcbiporated  Parishes  (Sec.  7).  This  is  similar  to 
the  old  Act  29,  Geo,  III.  Cap.  1,  By  the  Revised  Statutes  (ante) 
Sec.  11,  it  is  provided  that  "the  Rector  shall  preside  at  the  annual 
meeting  for  the  election  of  Churchwardens  and  Vestries."  There  are 
other  Sections  of  general  import.  Our  contention  is,  that  SeC;  11 
applies  only  to  Parishes  not  having  already  private  Acts  of  Incorpo- 
ration, but  made  corporate  bodies  by  Sec.  7,  and  that  all  rights, 
including  the  ri^t  to  hold  elections  in  the  manner  obtaining  before 
the  Revised  Statutes,  without  the  Rector  in  the  chair,  are  al^solutelv 
leserved  and  protect^l  by  Sec.  13:  "Nothing  in  this  Act  contained 
shall  affect  the  existing  rights  or  liabilities  of  any  Rector,  Church- 
wardens and  Vestery  duly  mcorpoitited,  or  acting  as  a  Corporation." 
This  is  an  important  point,  affecting  the  rights  of  every  Parish  in  the 
Province  having  an  Act  of  Incorporation. 

The  conclusion  we  draw  from  the  whole  case,  and  one  involving 
novel  and  difficult  questipns  in  this  Province,  and  therefore  submitted 
rwiih  great  deference,  is  that  the  defendants  were  "justified  in  closing 
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up  the  Church  and  School-house  a^nst  the  said  William  Walker 
as  Rector,  and  keeping  possession  of  the  same,  and  in  refusing  to 
call  on  him  to  preside  at  the  E^ter  meeting,  1868,  as  Rector ;  and 
that  the  Admimstrator  of  the  Government  and  the  Bishop  of  Fred- 
•eriction,  respectively,  had  not  the  power  to  issue  or  grant  the  said 
iiupposed  letters  of  presentation,  institution,  and  mandate  of  induc- 
tion to  the  said  WiDiam  Walker,  or  in  the  manner  and  fonn  afore- 
said, and  that  he  was  not  duly  presented,  instituted  and  inducted  to 
and  into  the  Rectory  of  St.  George's  Church,  and  is  not  by  virtue 
thereof  Rector  of  the  said  Parish ;  and  that  is  our  contention  before 
the  Court.  We  claim  that  the  cases  decided  by  the  Judicial  Com- 
mittee of  the  Privy  Council  confirm  this  view.  That  there  is  by 
law  no  Chuixdi  established  in  New  Brunswick;  that  the  powers 
claimed  for  Her  Majesty,  or  her  representative,  or  the  Lord  Bishop, 
have  no  foundation  m  law  or  in  fact  (and  this  view  has  been  publicly 
held  by  the  Lord  Bishop) ;  that  any  attempted  exercise  of  such  civil 
or  ecclesiastical,  coercive  or  judicial  powers,  by  either  or  both  of  them 
in  New  Brunswick,  must  certainly  fail ;  that,  as  this  Province  had 
its  own  constitutional  government,  any  real  or  fancied  delegation  bv 
Her  Majestv  of  powers  of  the  kind  is  absolutely  void :  that  such 
powers  could  onlv  be  created  by  distinct  and  intelligible  act\on  of 
the  Legislatui-e  oi  this  Colony ;  and  that  such  cannot  be  logically 
gathered  from  a  few  ambiguous  expressions  scattered  over  a  few 
sections  of  the  local  Statutes ;  and  that  the  few  words  referred  to 
have  a  distinctive  signification  under  the  Ecclesiastical  Law  of  Eng- 
land, inapplicable  to  us  and  to  our  Church  government,  and  the 
tenure  of  our  Chnrch  Lands,  and  therefore  incapable  of  bearing  the 
same  distinctive  meaning.  Nor  have  we  any  way  by  which,  consist- 
ently, the  meaning  can  be  attached  to  them,  claimed  for  them  by  the 
plaintiff  in  this  case. 

S.  R.  Thmnsony  Q.  C,  in  reply.  The  arguments  on  belialf  of  the 
plaintifi*  have  not  been  answered.  The  assertion  that  the  Governor 
has  not  the  right  to  present,  coupled  with  the  admission  that  the 
learned  counsel  does  not  know  who  has  it,  cannot  be  treated  as  argu- 
ment. The  case  of  Long  v.  The  Bishop  of  Capetown,  ( 1  Moore,  P.  C. 
Cases,  N.  S.  411);  In  re  The  Bishop  of  Natal,  3  Moore,  115,  and  th^ 
Bishop  of  Natal  v.  Gladstone,  Law  Rep.  3d  Equity,  are  decisions 
which  are  directly  against  the  defendants,  as  they  establish  the  legal 
status  of  Colonial  Bishops. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

It  is  abundantly  clear  that  the  plaintiffs  are  entitled  to  judgment 
on  the  case  .stated,  the  defendants  not  having,  in  our  opinion,  sup- 
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posing  they  were  duly  elected  Churchwardens,  any  right  to  shut  up 
the  Church  and  Scnool-house  adjoining,  and  to  board  up  the 
windows  thereof,  and  to  keep  possession  of  the  said  Church  and 
»School-hou8e,  and  to  keep  the  windows  thereof  so  boarded  up,  as 
stated  in  the  special  case ;  because  if  their  is  no  Rector,  the  Church 
Corporation,  the  plaintifls,  would  be  entitled  to  the  possession ;  and 
if  tnere  is  a  Rector,  he  would  be  entitled  to  the  possession  of  the 
Church  for  the  purpose  of  holding  divine  service  therein.  Therefore, 
whether  Mr.  Walker  was  duly  presented  and  inducted  or  not,  or 
whether  he  is  the  legal  Rector  oi  the  Parish  or  not,  judgment  must 
be  for  the  plaintiffs. 

But  it  is  quite  obvious  from  what  was  said  by  the  counsel  of  both 
parties  on  the  argument,  that  a  decision  is  really  sought  on  the 
second  question  submitted ;  viz.,  Imd  His  Excellency  the  Adminstra- 
tor  of  the  Government,  and  the  Lord  Bishop  of  Fredericton  respect- 
ively, the  power  to  issue  or  grant  the  said  supposed  letters  of 
presentation,  institution,  and  mandate  of  induction,  and  to  the  said 
Rev.  William  Walker,  and  in  the  manner  and  form  aforesaid,  and 
was  the  Rev.  William  Walker  duly  presented,  instituted  and 
inducted,  to  and  into  the  Rectory  of  St.  George's  Church,  and  is  he 
by  virtue  thereof  lawfully  Rector  of  said  Parish  ? 

In  compliance  with  the  wishes  of  the  parties,  and  in  the  hope  that 
a  legal  detennination  on  this  point  may  put  an  end  to  lurther 
litigation,  we  have  carefully  considered  the  question,  and  will  now 
state  as  briefly  as  we  can,  the  reasons  for  the  conclusion  at  which 
we  have  arrived. 

Having  minutely  examined  all  the  Statutes  passed  by  the  Legisla- 
ture of  this  Province  since  the  first  establishment  of  the  Province, 
in  which  the  Cliurch  of  England  is  particularly  referred  to,  or  by 
which  Rectories  and  Parishes  for  Ecclesiastical  purposes  relating  to 
the  Church  of  England  are  established,  we  find  that  at  the  first 
session  of  the  first  Assembly  convened  in  this  Province,  the  Statute  2(5, 
George  III.,  Cap.  4,  was  passed,  entitled  "  An  Act  for  presei-ving  the 
Church  of  England  as  by  law  established  in  this  Province,  ana  for 
securing  liberty  of  conscience  in  matters  of  religion."  The  first 
Section  declares  "  that  no  person  shall  be  capable  to  be  admitted  to 
any  parsonage  or  other  ecclesiastical  benefice  or  promotion  whatso- 
ever, within  this  Province,  before  such  time  as  he  shall  be  ordained 
according  to  the  form  and  manner  by  law  established  in  the  said 
Church  of  England." 
i  The  second  section  imposes  penalties  on  persons  having  any  ecclesi- 
1^  astical  benefice,  &c.,  "not  having  some  lawful  Impediment,  to  be 
allowed  and  approved  of  by  the  Governor  and  Commander-in-Chief 
Ik  the  time  being,  who  snail  not  read  prayers,  &c.,  prescribed  by 
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Litiirgj^-  of  the  Church  of  England  once  a  month  in  the  Church,  &c, 
belonging  to  his  benefice."  And  Section  3  is  a  most  important  one, 
as  bearing  on  the  question  before  us.  It  enacts, "  That  if  any  person. 
whatsoever,  having  any  ecclesiastical  benefice  or  promotion  within 
this  Province,  shall  piusume  in  any  church,  chapel,  or  other  place  of 
public  worship  within  this  Province,  openly  to  use  any  other  form  or 
order  of  Common  Pmyei-s,  administration  of  sacmments,  rights  or 
ceremonies,  than  what  is  prescribed  to  be  used  in  and  by  the  said 
Liturgy,  every  such  pei'son  so  offending  and  being  thereof  convicted 
upon  indictment  or  information  in  the  Supreme  Court  or  in  any 
Court  of  Oyer  and  Terminer  or  Gaol  deliveiy  in  this  Province,  shall 
be  ipse  faHo  disabled  to  officiate  in  the  Church,  and  <leprived  of  all 
his  ecclesiastical  benefice  or  pron^otion ;  and  it  shall  thereupon  be 
lawful  for  the  Governor  or  Commaiuk-r-in-Chirf  for  the  time  being, 
to  collate  to  the  same,  as  if  the  pei-son  ofien<ling  as  aforesaid  were 
dead."  The  next  Act  was  20  Geo.  3,  cap.  1 ,  entitled  ''  An  Act  for 
erecting,  tc,  and  incoi*po rating  the  Roctoi-s,  Churchwardens  and 
Vestries  of  the  Church  of  England  in  the  several  Parishes  in  this 
Province,"  established  the  Parish  of  St.  John  and  incorix)i'ated  the 
Rector,  Churchwardens  and  Vestry  of  Trinity  Church,  an<l  provided 
for  the  incorpoitttion  of  Churches  erected  or  to  be  erected ;  and  was 
explained  and  amended  by  the  50  George  III.  cap.  1 1,  which  recited 
the  title  of  the  2f)  George  III.  cap.  1.  The  nuxt  Act  bearing  on  the 
question  was  31  George  III.  cap.  ."),  an  Act  for  regulating  Marriage 
and  Divorce,  in  whicn  the  right  to  solemnize  marriage  by  clerical 
pei-sons  by  publishing  banns  was  confined  to  persons  in  Holy  Oi*ders 
in  the  Church  of  England,  reserWng  to  the  Churches  of  Rome  and 
Scotland  respectively,  the  right  U)  solenmize  mairiage  according  to 
the  forms  of  their  Churches,  and  to  Quakers  according  to  the  forms 
and  customs  of  their  sect. 

The  50  George  lit.  cap.  27,  declare* I  the  (jualifications  of  Church- 
wardens and  Vestrynien  in  the  several  Parishes  in  this  Province,  and 
of  persons  having  voices  in  their  election.  This  was  repealed  by  1 
Wm.  IV.,  cap.  23,  which  made  other  provisions. 

The  54  George  III.  cap.  11,  recognizes  l>y  recital  "  the  approba-. 
tion  of  Right  Reverend  the  Bishop  of  Nova  Scotia,"  to  an  ari-ange- 
ment  relative  to  glebe  land  of  the  rari.sh  of  St.  Andrews.  . 

The  11  Geonje  IV.  cap.  IG,  recognizes  ''Ecclesiastical  Com- 
mLs.sary  for  the  Diocese." 

Tlie  7  George  IV.  cap.  20,  "  The  Archdeacon  or  Ecclesiastical 
Commis.saiy  of  this  Province." 

The  5  Wm.  IV.,  cap.  42,  recognizes  "  the  Bishop  of  the  Diocese,"  as 
also  ''  the  Archdeacon "  and  **  Ecclesiastical  Commissary,"  as  also 
does  the  5  Wm.  IV.  cap.  4,  Sec.  2 ;  7  VTm.  IV.  cap.  20 ;  11  Vic.  cap. 
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44;  11  Vic.  cap.  45;  12  Vic.  cap.  56;  13  Vic.  cap.  14;  16  Vic.  cap. 
47;  16  Vic.  cap.  49;  17  Vic.  cap.  46;  16  Vic.  cap.  4 ;  18  Vic.  cap. 
56;  18  Vic.  cap.  57;  18  Vic.  cap.  58;  18  Vic.  cap.  59;  18  Vic.  cap. 
GO;  19  Vic.  cap.  7;  20  Vic.  cap.  18;  20  Vic.  cap.  19;  20  Vic.  cap. 
20 ,  21  Vic.  cap.  58 ;  24  Vic.  cap.  42. 

The  9  Vic.  cap.  19,  recognizes  "The  Right  Reverend  the  Lord 
Bishop  of  Fredencton,"  as  does  17  Vic.  cap.  11  ;  18  Vic.  cap.  45 ;  18 
Vic.  cap.  46  ;  26  Vic.  cap.  32,  recognized  by  recital  that  "  The  Right 
Rev.  John  Medley  is  Bishop  of  Fredericton." 

Tlie  existence  of  the  Church  of  England  and  the  use  of  the  rights 
and  ceremonies  of  that  Chui-ch,  are  further  recognized  as  existing  in 
this  Province  in  the  6  Wni.  IV.  cap.  3,  regulating  election  of  Church- 
wardens and  Vestr^'uien  in  the  rarish  of  Portland ;  by  Sec.  2,  no 
person  eligible  to  bo  elected  "  unless  he  be  a  memlier  of  the  Church 
of  England  as  by  law  established,  or,  tc."  By  Sec.  4,  the  Church 
**  shall  l)e  duly  consecrated  to  that  purpose,  and  opened  for  public 
worship  aeconiing  to  the  rights  and  ceremonies  of  the  sai<l  Cliurch 
of  England."  And  by  Sec.  5,  this  Act  is  extended  to  other  Parishes 
**  in  which  a  ( -hurch  may  be  erected,  consecrated  and  opened  for 
publice  woi"ship  aforesaid,  according  to  the  rites  and  ceremonies 
of  the  said  Church  of  England,  in  which,  &c,"  pro\'ided  "not  to 
extend  to  authorize  the  erection  of  more  than  one  Coi-poration  of  the 
said  Church  of  England  in  any  (>ne  Parish  of  this  Province."  In  14 
Vic.  cap.  10,  recites  a  grant  to  the  CTiief  Justice  and  other  officials,  of 
lands  *  to  Ih?  conveyed  to  the  Corpoiution  of  the  Church  of  England, 
Acc"  The  7  Vic.  cap.  25,  recognizes  the  induction  in  certain  cases, 
of  clergymen  into  Rectories,  and  lettei-s  of  institution  from  the 
Bishop*  of  the  Diocese ;  and  the  9  Vic.  cap.  18,  provides  that  a 
clei'gj'man  duly  inducted  into  the  Rectory,  &c.,  receiving  the  sanction 
of  the  Lieutenant  Governor  and  letters  of  institution  from  the 
Bishop,  may  Ije  Rector  of  several  Churchas.  And  4  Vic.  cap.  3, 
relating  to  the  Parish  of  Portland,  recites  that  Gi*ace  Church  be  the 
Parish  Church  until  another  is  erected,  "  and  the  same  should  be 
July  consecmted  to  that  purpose  and  opened  for  public  worship 
according  to  the  rights  and  ceremonies  of  the  Churcii  of  England ; ' 
in  this  Act  the  Lord  Bishop  of  the  Diocese  is  likewise  recognized. 
The  19  Vic.  cap.  50,  erects  the  Parish  of  St.  PauVs  "for  all  pur- 
poses ecclesiastical  or: relating  to  the  Church  of  England,"  and 
provides  that  no  person  shall  be  eligible  for  Churchwarden  and 
Vestryman  unless  he  shall  be  a  member  of  the  Church  of  England ;, 
and  by  27  Vic.  cap.  28,  lands  in  Woodstock  are  to  be  conveyed  "  to 
the  Bishop  of  the  Diocese  of  Fredencton,"  the  conveyance  to  be 
executed  "to  the  Bishop  of  Fredencton  and  successoi-s,  who  shall 
hold  the  said  land  in  trust  for  the  ase  and  benefit  of  the  Church  of 
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England  in  the  Parish  of  Canterbury,  &c."  And  by  the  Act  5  Geo. 
IV;  cap.  19,  the  Parish  of  Carleton  was  established  "  for  all  matters 
and  purposes  ecclesiastical  or  relating  to  the  Church  of  England." 
And  21  Vic  cap.  36,  divides  the  Parish  of  Carleton  "  for  all  matters 
and  purposes  ecclesiastical  or  relating  to  the  Church  of  England," 
and  provides  that  Churchwardens  and  Vestiyuien  of  said  Parish 
must  be  members  of  the  Church  of  England ;  an<l  25  Vic  cap.  7, 
dividing  the  Parish  of  Shediac,  is  the  same.  And  in  the  le^slation 
of  the  last  session,  in  the  Acts  dividing  St.  Stephens  and  Hampton, 
are  to  be  found  similar  legislative  recognitions. 

And  we  have  also  the  Revised  Statutes,  of  which  Title  28,  cap. 
107,  is  "Of  the  Church  of  England,"  and  by  which  many  of  the 
important  provisions  recognizing  the  existence  of  the  Church,  the 
presentation  by  the  Governor,  institution  by  the  BLshop,  the  use  of 
the  Liturgy,  sacraments,  rites  and  ceremonies  of  the  Chui-ch  «>f 
England  are  re-enacted;  and  lastly  we  have  the  32  Vic  cap.  0, 
1869,  an  Act  relating  to  pi-esentations  to  rectories  of  the  Churcli  of 
England,  which  after  reciting  that  "it  Is  desirable  to  provide  for  the 
presentation  to  ecclesiastical  rectories  of  the  Church  of  England  in 
the  Diocese  of  Fredericton,  in  the  Province  of  New  Brunswick," 
provides  that  no  person  shall  be  admitted  to  any  benefice  "but  such 
as  shall  be  duly  licensed  by  the  Bishijp  of  the  said  Diocese,  and  shall 
also  confonu  to  and  consent  in  writing  to  lx»  liound  by  the  Liturory 
and  Articles  of  said  Church."  It  then  provi<les  for  action  to  be 
taken  on  a  vacancy;  for  a  nomination  by  the  parishioners;  for  col- 
lation by  the  Bishop  in  event  of  no  nomination,  an<l  for  the  institu- 
tion and  induction  of  person  presented,  with  other  provisions;  and 
by  Sect.  10  enacts  that  "no  nomination  or  pre.sentation  to  any 
Church,  Rectoiy  or  ecclesiastical  benefice  of  the  Cliui*ch  of  England 
within  New  Brunswick,  shall  hereafter  be  wade  by  the  Governor 
General  of  Canada  or  by  the  Lieutenant  Governor  of  New  Brunswick. 
And  so  much  of  the  first,  second  and  third  sections  of  Chapter  107, 
Title  27,  of  the  Revised  Statutes  of  New  Bi-unswick,  "Of  the  Church 
of  England  as  shall  conflict  with  this  Act,  shall  be  and  the  same  is 
hereby  repealed."  The  three  sections  here  refeiTed  to  are  substan- 
tially the  same  as  the  first,  second  and  third  sections  of  2G  Geo.  Ill, 
cap.  4,  before  particularly  i-eferred  to  and  set  out. 

while  it  is  quite  clear  that  there  is  nothing  to  l)e  found  in  any  of 
these  Statutes  which  confers  on  the  Church  of  England  or  its  mem- 
bers any  rights  or  privileges  outside  of  their  Church,  not  possessed 
by  every  otner  Church  or  British  subject  within  the  Province,  it  is 
equally  clear  that  there  are  repeated  instances  o^f  the  recognition  of 
the  Church  of  England  as  existing  in  this  Province,  of  the  Diocese 
of  Fredericton,  of  the  Bishop  of  that  Diocese,  of  the  existence  of 
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the  rites  and  ceremonies  of  and  membership  in  that  Church,  the 
establishment  of  ecclesiastical  parishes,  in  connection  with  the  Church, 
sjid  of  the  presentation  to  the  rectories,  benefices  and  promotions  of 
the  Church  by  the  Lieutenant  Governors  as  representing  the  Crown; 
all  this,  while  it  does  not  interfere  with  other  Churches  or  denomi- 
nations, materially  in  our  opinion  affects  the  members  of  the  Church 
of  England  as  regards  the  status  and  government  of  the  Church, 
and  the  prerogative  of  the  Crown  as  head  of  that  Church. 

The  Queen  being  unquestionably  the  supreme  head  on  earth  of 
the  Church  of  England,  if  the  Cnurch  of  England  exists  in  this 
Province,  the  prerogative  of  the  Crown  affecting  it  necessarily  also 
exist,  and  this  we  think  has  l>een  clearly  recognized. 

By  virtue  of  one  of  those  prei-ogatives,  the  Queen  is  patron  para- 
mount of  all  benefices*  and  the  right  and  care  of  filling  all  such 
Churches  as  are  not  regularly  filled  by  other  patrons,  belong  to  the 
Crown. 

In  this  Province  we  find  the  Legislature  has  from  time  to  time 

legislated  for  the  Church  of  England  as  existing  in  this  Province, 

a^nd  in  the  words  of  the  title  of  the  first  Act  passed  "for  preserving 

tilie  Church  of  England  as  by  law  established  in  this  Pix)vince,"  has 

cheated  parishes  and  rectorias  for  ecclesiastical  purposes  relating  to 

~  e  Church  of  England,  in  the  words  of  the  act  creating  this  parish 

Carleton  "for  all  matters  and  purposes  ecclesiastical  relatmg  to 

e  Established  Church  of  England,"  and  has  made  as  required  pro- 

^'^isions  for  their  spiritual  and  temporal  govermnent. 

In  the  absence  then  of  any  expression  or  implication  contracting 
depriving  the  Crown  of  its  prerogative,  or  any  declaration  as  to 
rhom  the  patronage  and  presentation  to  rectories  should  appertain 
»d  belong  (and  we  asked  the  learned  counsel  for  the  defendants, 
V>^t  in  vain,  to  point  out  to  us  in  whom  the  right  of  presentation  was 
i"f  not  in  the  Crown,  or  how  the  rectories  were  to  be  filled  if  not  in 
'^\\e  manner  heretofore  adopted,)  we  think  the  Queen  by  her  pre- 
'i^'ogative,  "which  is  said  to  l)e  as  ancient  as  the  law,"  as  patron  para- 
iiiount,  had  previously  to  the   passing  of   the  32  Vic.  cap.  0,  the 
"right  and  care  of  filling  all  such  benefices;  and  this  right  since  the 
foundation  of  the  Province,  has  been  universally  exercised  by  the 
Crown   through   the   Governors,  who   by  their  commissions  were 
^^uthorized  and  empowered  "to  collate  any  person  or  pei-sons  to  any 
Churches,  Chapels  or  other  ecclesiastical  benefices  within  our  said 
ftt)vince  and  territories  aforesaid,  as  often  as  any  of  them  shall  hap- 
pen to  be  void."     And  we  find  since  the  British  North  America  Act, 
1867,  that  the  commission  to  the  Governor  General  and  the  royal 
ytnictions  which  accompany  it  contain  the  following  clauses:  In 
conunission,  clause  7,  "And  we  do  by  these  presents  authorize 
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and  empower  you  within  our  said  dominion  to  exercise  all  such 
powers  as  we  may  be  entitled  to  exercise  therein  in  respect  of  grant- 
ing licenses  for  marriages,  letters  of  administration  and  probate  of 
wnls,  and  with  respect  to  the  custody  and  management  of  idiots  and 
lunatics  and  their  estate;  and  to  present  any  person  or  persons  to 
any  Churches,  Chapels  or  other  ecclesiastical  benefices  within  our 
said  Provinces  of  Nova  Scotia  an<l  New  Brunswick,  to  which  we 
shall  from  time  to  time  l^  entitled  U)  present."  And  the  instruc- 
tions, clause  II:  "And  whereas,  by  our  said  commission  we  have 
authorized  you  to  present  any  pei*son  or  persons  to  any  Church, 
Cliapel  or  other  ecclesiastical  benefice  within  our  said  Provinces  of 
Nova  Scotia  or  New  Brunswick  to  which  we  may  from  time  U)  time 
be  entitled  to  present,  we  do  declare  our  wilband  pleasure  to  ha  that 
you  do  not  present  any  Ministi*r  of  the  United  Church  of  England 
and  Ireland  to  any  ecclesiastical  In^nefice  without  a  certificate  from 
the  BLshop  for  the  time  being  of  the  Diocese  in  which  such  presen- 
tation is  made,  or  hLs  Commissaiy,  of  his  lx?ing  confonuable  to  the 
doctrine  and  discipline  of  the  said  Church,  and  it  is  our  will  and 
pleasure  that  the  person  so  presented  shall  In?  instituted  by  the  said 
Bishop  or  his  Commissary  duly  authorized  by  him. 

As  this  power  has  been  ever  constantly  and  uninterniptedly  exer- 
cised by  the  Governoi-s  of  this  Province,  it  necessarily  follows,  if  de- 
fendant's contention  is  correct,  that  all  rectories  which  have  been 
heretofore  held  have  been  held  contrary  to  law,  and  that  all  existing 
incumbents  of  rectories  filled  anterior  to  the  passing  of  the  act  of 
1869  are  now  holding  such  rectories  illegally;  for  if  Mr.  Walker  is 
not  the  legal  Rector  of  ('arleton,  in  what  better  pasition  can  the 
other  Rectors  stand  who  have  no  Ixjtter  or  other  title  than  a  similar 
presentation,  institution  or  induction  ? 

This  is  the  first  case  in  which  the  right  of  the  Crown  to  present, 
or  of  the  Rector  so  presented,  has  ever  been  questioned  in  this  Prov- 
ince that  we  can  discover.  And  the  exei*cise  of  this  i  ight  appears 
by  no  means  to  have  been  confined  to  this  Province,  for  we  find  it 
laid  down  in  Chitty's  prerogatives  of  the  Crown,  page  33,  in  speak- 
ing of  the  Crown's  prerogatives  as  to  the  Colonies,  thus:  "The  Crown 
is  entitled  to  present  to  vacant  lx»nefices,  a  power  which  it  exercises 
through  the  Governor."  And  again,  as  to  the  powei-s  of  Governors 
of  Colonies:  "The  Govemoi*  is  ordinary  within  his  Province,  and  by 
vii-tue  of  the  King's  commission  he  collates  to  all  vacant  benefices; 
he  has  also  the  power  of  giunting  probate  of  wills  and  administra- 
tion of  intestate  effects  by  virtue  of  his  instruction," 

And  Chalmer's  opinions,  1  vol.  of  1823,  show^s  that  this  preroga- 
tive right  was  recognized  and  admitted  in  the  old  Colonies  before 
the  American  Revolution;  and  in  Bushman  v.  Lumley,  (3  C.  &;  P. 
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495,)  an  action  bmiight  against  defendant  for  acts  done  clainiincr  to 
be  ordinary  while  Governor  of  Bermuda,  Lord  Tenterden,  Chief 
Justice,  says:  "The  only  justification  upon  which  any  evidence  has 
been  oflFered,  in  substanc(»  amounts  to  this,  that  the  defendant  did 
the  acts  complained  of  in  his  character  of  oirlinary  of  these  Islands, 
and  that  he  therefon^  is  justifie<i.  There  has  been  some  discussion 
at  the  Ijar  whether  the  defendant  is  ordinary  or  hot;  it  <loes  not  ap- 
pear to  me  to  be  necessary  that  I  should  give  a  decided  opinion  upon 
that  point,  but  I  should  rather  think  that  the  (tovcrnor  of  this  (-ol- 
ony  is  possessed  of  that  authority;  his  commissicm  ;Lcives  him  au- 
tliority  as  Governor;  one  act  of  the  Jjegislaturt*  thei-e  regulates  his 
jurisdiction  in  cases  of  intestanes.  and  anotlier  proscrilM\s  the  fees  to 
Ikj  taken  in  certain  cases  which  are  applicable  to  the  duty  of  ordi- 
nary; these  acts  therefore  (evidently  treat  him  as  having  the  jurisdic- 
tion of  ordinaiy;  and  unless  he  had  soiue  authority,  all  probates  and 
all  marriage  licenses  that  Ikj  ha<l  ever  grant^nl  are  totally  void;  an<l 
though  there  is  nothing  in  tlie  commission  that  particularly  relates 
to  the  power  of  ordinary,  yet  I  think  that  his  general  authority  as 
Governor  embraces  it."     But  he  did  not  decide  this  point. 

In  addition  to  all  this  we  have  the  clear  statutory  i-ecognition  of 
the  right,  for  by  the  2(i  Geo.  III.  cap.  4,  and  by  the  Revised  Statutes 
before  refeiTed  to,  whei'(»by  if  a  pei-son  having  any  ecclesiastical 
l)enefice  or  promotion  in  the  (liuixih,  shall  for  the  cause  therein  pro- 
vided be  deprived  of  his  Ixmetice,  "the  Governor  may  present  to  tlie 
same  aA  if  the  person  so  offending  were  dead." 

We  therefore  think  that  the  Governor  had,  by  virtue  of  the 
Queen's  prerogative  and  of  the  law  regulating  the  ( 'hurch  of  Eng- 
land in  this  Province,  and  in  accordance  with  universal  usage  since 
the  separate  existence  of  this  Province,  the  right  t<^  collate  and  pre- 
sent to  the  Rectory  of  St.  George's,  Carle  ton,  on  the  vacancy  occa- 
Hioned  by  the  death  of  the  late  incumbent;  and  that  having  pre- 
sented the  Rev.  William  Walker,  and  he  having  been,  as  we  think, 
regularly  instituted  by  the  Lord  Bishop  of  the  Diocese  and  inducted 
by  virtue  of  his  mandate  in  accoi-dance  with  the  forms  and  cere- 
monies of  the  Church  of  England,  he  is  now  the  legal  Rector  of  the 
Parish.  The  first  mandate  of  the  Bishop  to  induct  appears  by  the 
case  to  have  been  directed  to  the  Churchwardens,  and  on  their  re- 
fusal to  act,  the  Bishop  directed  a  mandate  to  an  ecclesiastic.  In 
England  the  mandate  generally,  if  not  universally,  goes  to  an  eccle- 
siastical person;  in  this  Province,  in  view  of  the  different  position 
cf  the  Onureh  and  its  property  by  reason  of  the  incorporation  of 
Furishes,  we  are  by  no  m^ans  prepared  to  question  the  right  of  the 
^^ishop  to  send  his  mandate  to  the  Churchwardens,  but  we  have  no 
^oubt  on  their  refusal  to  act,  it  was  open  to  hini  to  send  it  in  accord- 
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ance  with  the  general  law  and  usa^e  of  the  Church  of  England  to 
an  ecclesiastic  The  late  act  relating  to  presentation  to  rectories, 
now  regulates  this  matter. 

An  (Ejection  is  also  raised  by  the  case  that  Mr.  Walker  was  not  in 
Priest's  orders  when  presented.  This  was  virtually  abandoned  in 
the  argument,  and  properly  so,  because  the  authorities  are  clear  that 
the  presentee  is  in  Pnest  s  orders  at  the  time  of  institution  and 
induction,  it  is  sufficient. 

Judgment  on  the  whole  case  must  be  for  plaintiffs. 


In  re  Perks. 

June  25,  1870. 

A  creditor  whose  debt  has  not  matured,  may  take  proceedings  to  subject  the  estate  of 
his  debtor  to  compulsory  liquidation,  under  "The  Insolvent  Act  of  1S69,"  sec.  20. 

This  was  a  special  case.  The  facts  are  fully  set  forth  in  the  judg- 
ment of  the  Court.  The  point  to  be  decided  was,  whether  a  creditor 
who  held  promissory  notes  of  the  debtor  which  had  not  matured, 
could  take  proceedings  to  subject  the  estate  of  the  debtor  to  compul- 
soiy  liquidation  under  the  Insolvent  Act,  18(59.  The  case  was  argued 
in  Easter  Term  last. 

A.  L.  Pahier,  Q.  C,  for  the  appellant.  Unless  the  Act  distinctly 
rives  the  creditor  the  power  to  take  proceedings  before  the  debt  is 
due,  the  right  does  not  exist.  The  sale  of  goock  to  be  paid  for  at  a 
future  day,  does  not  create  a  present  debt,  Hoskins  v.  Duperoy  (9 
East.  498);  Ex  jHuie  Mackemess  (1  Pere  Wm.  259).  The  word 
creditor  in  the  present  Insolvent  Act,  has  a  difterent  meaning  from 
that  given  to  it  by  the  fonner  Canadian  Insolvent  Act  of  1864.  By 
that  Act  27  and  28  Vict.  cap.  13,  Sec.  12,  sub-sec.  5,  ci-editor  is  held 
to  mean  *'  cveiy  person  to  whom  an  insolvent  is  liable,  whether 
primarily  or  secondarily,  and  whether  as  l)rincipal  or  surety."  In 
the  Act  of  1869,  Sect.  148,  to  this  definition  are  added  the  words 
"and  who  shall  have  pi-oved  his  claim  against  the  estate  of  the 
insolvent  in  the  manner  provided  by  this  Act."  I  contend  that  under 
this  action  no  pei-son  can  be  considered  a  creditor  until  he  has  proved 
his  claim  before  the  assignee.  A  man  is  not  considered  a  debtor 
until  the  debt  is  due.  The  affidavit  here  is  in  the  exact  terms  of  an 
ordinary  affidavit  of  debt.  Can  a  man  make  such  an  affidavit  when 
the  debt  is  not  due  ?     Jix paHe  James  (Pere  Wm.  Oil). 

S.  /?•  Ikovison,  Q.  C,  contra.    The  object  of  the  Act  was  clearly 
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that  no  particulftr  ci editor  should  be  able  to  sweep  away  the  whole 
of  the  debtor's  property,  but  that  all  should  be  treated  and  share 
alike.  The  creditor  here  is  not  in  the  position  of  a  man  whose  debt 
IB  immature  and  who  claims  it  before  it  is  due,  but  he  savs, ''  vou 
have  done  acts  of  bankruptcy ;  you  are  wasting  your  estate,  and  I 
have  a  right  to  come  in."  I  deny  that  the  wora  "  claimant "  means 
one  whose  debt  has  matured.  If  that  interpretation  is  to  be  adopted, 
it  must  also  be  taken  to  mean  that  the  claimant  has  proved  his  debt. 
When  a  debtor  has  oqmmitted  an  act  of  bankruptcy,  it  makes  the 
debt  mature  and  due  for  the  purposes  of  bankruptcv,  Jones  v. 
Thompson  (El.  B.  &  EL  63). 

A.  L,  Palmer,  Q.  C,  in  reply. 

Cur.  adv.  vidt 

Allen,  J.,  now  delivered  the  judgment  of  the  Court. 

This  case  came  before  me  on  appeal  from  the  decision  of  the  Judge 
of  the  County  Court  of  York,  and  was  by  me  ref  en^ed  to  the  Court 
under  "llie  Insolvent  Ajct  of  18G9,"  Sec.  83,  the  question  being  new 
md  involving  an  important  principle.  The  facts  of  the  case  arc  as 
follows : 

Ajfi/a.  execution  against  Charles  E.  Perks  and  Wm.  S.  Perks  for 
81,022,  at  the  suit  of  John  E.  Perks,  was  delivered  to  the  slierifi'  of 
York  on  the  3rd  February  last,  under  which  he  levied  on  their  goods, 
dosed  up  their  store,  and  advertised  their  goods  for  .^le  on  the  10th 
February. 

The  execution  remaining  unsatisfied,  on  the  9th  February,  an 
application  was  made  on  that  day  to  the  Judge  of  the  County  Court 
of  the  County  of  York,  on  behalf  of  John  Armstrong,  to  obtain  an 
Older  subjecting  the  estate  of  Messrs.  Perks  to  compulsory  li(iuida- 
tioa  imder  the  13th  section  of  the  Insolvent  Act,  and  a  writ  of 
attadiment  was  issued  on  such  application  against  their  estate,  in 
the  form  prescribed  in  Sec.  20. 

The  anidavit  on  which  the  attachment  was  obtained,  made  by 
Araistrongs  Clerk,  stated  {inter  alia)  that  Messrs.  Perks  were 
indebted  to  John  Armstrong  in  the  sum  of  $2,707.80,  upon  four 
several  promissory  notes  drawn  by  them  in  his  favor,  or  order ;  one 
note  dated  the  22nd  of  November  last,  for  the  sum  of  8500,  payable 
tloQe  months  after  date ;  another  note  dated  the  24th  December  last, 
for  the  sum  of  S544,  payable  three  months  after  date  ;  and  two  other 
^^otes  dated  the  21st  December  last,  each  for  the  payment  of  S9G1 
«e  payable  five  months  after  date,  and  the  other  payable  seven 
BKmtns  after  date.  The  Sheriff  of  York  seized  all  the  estate,  books, 
Abfif  Meanu  Pecks  under  the  writ  of  attachment. 
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On  the  11th  February  last,  Messrs.  Perks  petitioned  the  Judge  of 
the  County  Court  to  set  aside  the  attachment,  on  the  ground  that 
their  estate  was  not  subject  to  compulsoiy  liquidation  under  the 
Insolvent  Act,  because  there  was  no  debt  due  from  them  to  Aiiustiong 
at  the  time  the  wnt  of  attachment  was  issued,  the  notes  on  which  he 
founded  his  claim  as  a  creditor  not  being  due  and  payable  at  that 
time. 

On  hearing  the  parties,  the  County  Court  Judge  decided  that 
Armstrong's  claim  was  a  sufficient  liability  tq  entitle  him  to  apply 
as  a  creditor  under  the  Act,  for  the  writ  of  attachment;  and  he 
(lisiiii>sed  the  petition  wnth  costs. 

The  (jiUestion  is  whether  Armstrong  is  a  "  creditor "  within  the 
meaning  of  the  Act,  and  entitled  to  take  proceedings  for  compulsory 
liquidation  under  Sec.  20.  By  the  13th  section  of  the  Act  it  is 
declared  that  "  a  debtor  shall  be  deemed  insolvent  and  his  estate 
shall  Ijocome  subject  to  compulsory  liquidation  "  if  he  does  certain 
acts,  one  of  which  is,  that  "if  he  permits  any  execution  issued 
against  him,  under  which  any  of  liLs  chattels,  land  or  property  are 
seized,  levied  upon  or  taken  in  execution,  to  remain  unsatisfied  till 
within  four  days  of  the  time  fixed  by  the  sheriti'  for  the  sale  thereof, 
or  for  fifteen  days  after  such  seizure." 

By  section  20,  "  In  case  any  claimant,  by  affidavit  of  himself  or  of 
any  other  individual  (Fonn  F),  shows  to  the  satisfaction  of  the  Judge 
that  he  is  a  creditor  of  the  insolvent  for  a  sum  not  less-  than  two 
hundred  dollar?,  and  also  shows  by  the  affidavits  of  two  credible 
persons,  such  facts  and  circumstances  as  satisfy  such  Judge  that  the 
debtor  is  insolvent  within  the  meaning  of  this  Act,  and  that  his 
estate  has  Ijecouie  subject  to  compulsory  liquidation,  such  Judge  may 
order  the  issue  of  the  writ  of  attachment  (Form  G),  against  the 
estate  and  etiects  of  the  insolvent,  addressed  to  the  sheriff  of  the 
Count}'  in  which  such  writ  issues,  requiring  such  sheriff'  to  seize  an<l 
attach  tlu*  estate  and  effects  of  the  insolvent,  and  to  summon  him  to 
appear  l>efore  the  Court  to  answer  the  premises,  &c." 

The  form  of  affidavit  (F)  states  (when  made  by  a  third  pereon), 
"  Tile  dcjfondant  (/.  e,  the  insolvent)  is  indebted  to  the  plaintiff  L  e. 
the  creditor),  in  the  sum  of  i5  currency,  for  {.^fafe  coiuisely  and 

dciirh/  the  lUtturi*  i>f  tlw  debt.'') 

It  was  argued  that  by  analogy  to  affidavits  to  hold  to  bail,  this 
affitlavit  couhl  only  be  made  by  a  person  whose  debt  was  payable ; 
that  the  wonl  "  indebted  "  meant  a  liability  that  could  be  enforced 
l)y  action ;  and  that  the  meaning  given  to  the  word  "  creditor ".  by 
the  1 43rd  section  of  the  Act,  showed  that  such  was  the  intention  of 
the  Legislature. 

The  "words  of  the  affidavit  do  not  follow  exactly  the  language  of 
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the  20th  section,  though  in  ordinary  parlance  they  may  express  the 
same  thing ;  for  if  one  person  is  indebted  to  another,  the  latter  is 
certainly  his  creditor ;  and  a  man  who  contracts  a  debt  is  indebted, 
though  the  time  for  payment  may  not  have  amved ;  it  is  debit  in)  l  in 
proMenti,  aolvenduvi  in  futuro. 

Before  the  English  Bankrupt  Act  (5,  Geo.  II.  cap.  30),  a  creditor 
whose  debt  has  not  l)ecorae  payable,  could  not  sue  out  a  commission 
of  l>ankrujptcy,  Ex  parte  Mackemess  (1  P.  Wm.  2(S0)\  Ex  parte 
James  (1  P.  Wm.  010),  though  he  could  prove  for  such  a  debt  under 
the  commission.  But  by  the  22nd  section  of  that  Act,  so  much  of 
the  Stat.  7,  Geo.  I.  cap.  31,  as  disabled  creditors  whose  debts  were 
payable  at  a  future  day,  from  petitioning  for  a  commission  of  bank- 
ruptcy was  repealed,  and  such  creditors  were  authorized  to  petition, 
or  join  in  the  petition  for  a  commission.  This  Act  however  was 
confined  to  debts  due  on  wntten  securities,  Hopkins  v.  Duperoy 
(9  East.  498);  Price  v,  Nixon  (5  Taunt.  338.)  But  this  limitation 
was  removed  by  the  Act  0  Geo.  IV.  cap.  10,  §  15,  which  enacted 
"that  a  creditor  whose  debt  was  not  payable  at  the  time  of  the 
bankruptcy,  might  petition  whether  he  had  security  in  writing 
or  not*  The  Acts  o  and  0  Victoria,  capt.  122,  Sec.  9,  and  12 
and  13  Vic.  cap.  10(),  Sec.  91,  contain  similar  provisions.  It  has 
therefore  been  the  policy  of  the  Bankrupt  Law  in  England  for 
nearly  a  century  and  a  half,  to  allow  creditors  whose  debts  had  not 
become  payable,  to  take  proceedings  in  bankruptcy  against  their 
debtors. 

Next  we  have  the  Act  of  Canada,  27  and  28  Vic.  cap.  17,  the  third 
section  of  which  (sub-section  7),  only  varies  from  the  20th  section  of 
the  lasolvent  Act  of  1809,  undei*  which  the  proceedings  were  taken 
in  the  present  case  by  iLsing  the  words  "  In  case  any  creditor,  &c.," 
instead  of  the  words  "In  case  any  claimant,  &c."  The  form  of 
atKdavit  (F)  is  the  same  under  both  Acts,  and  we  cannot  see  that 
the  use  of  the  word  "  claimant "  in  the  latter  Act  can  in  any  way 
alter  the  construction.  The  object  of  the  alteration  seems  U)  be  quite 
apparent ;  namely,  to  avoid  tautology  and  an  incorrect  expression  in 
the  Act  of  27  and  28  Vic. ;  that  in  case  any  creditor  shows  to  the 
satisfaction  of  the  Judge  that  he  is  a  creditor  of  the  insolvent.  In 
addition  to  this,  the  14th  and  loth  sections  of  the  Insolvent  Act 
of  1869,  show  that  the  words  "  claimant "  and  "  creditor "  are 
.synonymous. 

Under  the  Act  27  and  28  Vic.  cap.  17,  it  has  been  decided  in  Upper 
Canada,  in  Moore  v.  Luce  (18  U.  C-anada,  C.  P.  400,)  that  a  creditor 
whose  debt  has  not  matured,  may  commence  proceedings  against  his 
debtor  who  Ls  insolvent,  in  like  manner  as  he  might  have  done  if  his 
ibt  had  been  overdue  at  the  time,  though  there  was  no  direct  en- 
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abling  clause  in  the  Act  to  that  effect,  as  there  was  in  the  English 
Bankrupt  Act;  that  his  right  existed  by  virtue  of  his  position  as  a 
creditor;  and  to  prevent  the  exercise  of  that  right,  would  require  a 
disqualifying  clause  such  as  was  contained  in  the  Act  7,  Geo.  I.  cap.  31. 
It  was  contended  on  the  argument  before  us,  that  that  case  was 
distinguishable  from   the  present  one,  because   the  interpretation 

S'ven  to  the  word  "creditor"  in  the  Insolvent  Act  of  1869,  was 
fferent  from  that  given  by  the  Act  27  and  28  Vic.  cap.  17.  By  the 
latter  Act  it  is  declared  that  "the  word  'creditor'  shall  be  held  to 
mean  every  person  to  whom  the  insolvent  is  liable,  whether  pri- 
marily or  secondarily,  and  whether  as  principal  or  surety." 

By  the  Insolvent  act  of  1866,  sec.  143,  in  addition  to  the  above 
words  it  is  added:  "and  who  shall  have  proved  his  claim  against  the 
estate  of  an  insolvent  in  the  manner  provided  in  this  Act;''  which 
words  it  was  contended,  showed  that  no  person  could  be  a  creditor 
within  the  meaning  of  the  Act,  until  he  had  proved  his  claim  before 
the  assignee;  and  a  distinction  was  taken  between  the  word 
"claimant"  and  the  word  "creditor." 

This  argument,  it  seems  to  us,  proves  too  much;  because  as 
we  think,  there  is  no  distinction  between  the  words  "claimant" 
and  "creditor."  Such  a  construction  would  prevent  a  creditor 
whose  debt  was  overdue,  from  taking  proceedings  for  compulsory 
liquidation,  as  well  as  one  whose  debt  was  not  matured.  The  appli- 
cation for  an  attachment  can  only  be  made  by  a  person  who  shows 
to  the  satisfaction  of  the  Judge  that  he  is  a  creditor  of  the  insolvent, 
and  this  proceeding  must  necessarily  be  taken  before  an  assignee  is 
appointed;  therefore  such  a  construction  of  the  Act  as  has  been  con- 
tended for  would  prevent  pi-oceedings  ever  being  taken  under  sec- 
tion 20. 

By  section  27,  if  no  petition  to  quash  or  stay  the  proceedings  is 
filed  at  the  expiration  of  three  days  after  the  return  of  the  writ  of 
attachment,  the  Judge,  on  the  application  of  any  creditor,  shall  order 
a  meeting  of  the  creditors  to  be  held  for  the  purpose  of  appointing 
an  assignee;  and  by  section  28,  at  the  time  and  place  appointed  by 
the  Judge,  the  creditors  shall  have  the  right  to  appoint  an  assignee 
of  the  estate  of  the  insolvent.  These  sections  speak  of  creditors 
generally;  there  is  no  mode  pointed  out  in  the  Act  by  which  they 
are  required  to  prove  their  claims  (at  least  before  the  assignee  is  ap- 
pointed,) and  it  is  not  very  easy  to  see  how  the  words  of  the  143rd 
section  "and  who  shall  have  pi-oved,  &:c.,"  can  apply  to  the  proceed- 
ings under  these  sections. 

There  may  also  be  a  difficulty  in  reconciling  the  interpretation 
given  to  the  word  "creditor"  in  this  143rd  section,  with  the  rights 
of  the  creditors  in  some  other  sections  of  the  Act;  but  we 
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there  is  no  such  difficulty  under  the  20th  section,  and  that  the  words 
''and  who  shall  have  proved  his  claim  against  the  estate  of  the  in- 
solvent in  the  manner  provided  by  this  Act,"  may  very  well  apply 
to  the  proof  required  by  section  20,  to  be  made  to  the  Judge  on  an 
application  for  a  widt  of  attachment.  A  creditor  of  the  insolvent 
applying  to  the  Judge  is  certainly  a  "claimant,"  and  by  producing 
the  necessary  affidavits  to  satisfy  the  Judge  that  he  is  a  creditor  to 
a  certain  amount  he  proves  his  claim  against  the  estate,  and  in  the 
manner  provided  by  the  Act,  S6  in  case  of  a  voluntary  assignment 
by  a  debtor  where  a  meeting  of  the  creditors  Ls  called  for  the  ap- 
pointment of  an  assignee,  section  5  declares  "that  at  such  meeting 
the  creditors  who  have  proved  their  claims  in  the  manner  herein- 
after provided  by  the  122nd  section,  may  appoint  an  assignee  to  the 
estate  of  the  insolvent."  Section  122  declares  that  "the  claims  of 
creditors  (Form  G)  shall  be  furnished  to  the  assi^ee,  or  interim 
assignee  as  the  case  mav  be,  in  writing,  under  oath, '  stating  before 
whom  to  be  sworn.  Tlie  words  of  the  143rd  section  would  also 
apply  to  this  description  of  proof  as  well  as  to  that  given  under  the 
20th  section. 

It  comes  back  then  to  the  question  whether  a  creditor  whose  debt 
has  not  become  payable,  can  take  proceedings  against  his  debtor  for 
compulsory  liquidation;  and  we  think  that  though  the  power  is  not 
riven  by  the  Act  to  such  a  creditor  in  express  words,  the  reasonable 
intendment  of  the  Act  in  view  of  the  state  of  the  Bankrupt  Law 
in  England,  and  the  then  existing  Insolvent  Act  of  Canada  was, 
that  it  should  be  so,  because  there  are  no  words  in  the  Act  limiting 
the  right  to  creditoi-s  whose  debts  are  overdue. 

It  18  very  clear  by  the  express  words  of  the  Act,  that  creditors 
whose  debts  have  not  matured  are  entitled  to  rank  upon  the  estate 
of  the  insolvent,  and  also  that  he  is  discharged  from  such  debts  as 
well  as  from  those  overdue,  which  is  an  additional  reason  for  giving 
the  enlarged  meaning  to  the  word  "creditor." 

By  Sect.  56  it  is  enacted,  that  "all  debts  due  and  payable  by  the 
<  insolvent  at  the  time  of  the  execution  of  a  deed  of  assignment,  or  at 
the  time  of  the  issue  of  a  writ  of  attachment  under  this  Act,  and  all 
debts  due  but  not  then  actually  payable,  subject  to  rebate  of  inter- 
est, shall  have  the  right  to  rank  upon  the  estate  of  the  insolvent." 
By  Sect.  94,  a  deed  of  composition  and  discharge,  executed  by  a 
majority  in  number  of  the  creditors  for  sums  of  one  hundred  dollars 
and  upwards,  and  who  represent  at  least  three-fourths  in  value  of 
the  liabilities  of  the  insolvent,  shall  be  binding  on  the  remainder 
of  the  creditors;  and  by  Sect.  G8,  the  consent  of  such  proportion  of 
ilie  creditors  to  the  discharge  of  the  debtors  absolutely  frees  and  dis- 
duurges  him  after  ah  assignment,  or  after  his  estate  has  been  put  in 
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compulsory  liquidation,  from  all  liabilities  whatever  (except  such  as 
are  thereafter  mentioned,  and  which  do  not  apply  to  this  case), 
existing  against  him  and  provable  against  his  estate,  which  are  men- 
tioned m  the  statement  of  his  affairs  exhibited  at  the  first  meeting 
of  his  creditors,  or  shown  by  any  supplementary'  list  of  creditors,  or 
which  appear  by  any  claim  subsequently  furnished  by  the  assignee, 
"whether  such  debts  be  exigible  or  not  at  the  time  of  his  insolvency." 

We  will  not  say  that  a  creditor  whase  debt  had  not  matured  could 
proceed  in  every  case  under  the  Act;  for  instance,  in  the  case  men- 
tioned in  the  14th  section;  but  here  the  debtoi^  have  clearly  com- 
mitted an  act  of  insolvency,  by  allowing  the.  execution  to  remain 
unsatisfied  till  within  four  days  of  the  time  fixed  for  the  sale,  and 
thereby  subjected  their  estate  to  compulsory  liquidation  by  the  ex- 
press terms  of  the  Act;  and  we  can  see  notliinoj  either  in  the 
words  or  in  the  policy  of  the  Act,  to  confine  the  application  in  such 
a  case  to  a  creditor  whose  debt  is  overdue. 

Armstrong,  without  doubt,  was  a  creditor  of  the  insolvents,  and 
his  debt  was  **due"  in  the  sense  in  wiiicli  that  word  is  used  in  the 
3rd  section  of  the  Act;  the  insolvents  therefore  were  "indebted"  to 
him,  and  the  words  of  the  aftidavit  (Form  F)  are  satisfied.  He 
showed  by  affidavit  to  the  satisfaction  of  the  Judge,  that  ho  was  a 
creditor  of  the  insolvents  for  the  sum  of  two  hundred  doUai-s  and 
upwards,  and  he  "proved  his  claim  against  the  estate  of  the  iiLSol- 
vents  in  the  manner  provided  by  this  Act;"  therefore  according  to 
the  express  words  of  the  143rd  section,  he  was  a  'creditor." 

It  is  very  desirable  that  the  decisions  upon  tliis  Act  should  l»e 
uniform  throughout  the  Dominion.  AVe  cannot  distinguish  this  case 
from  Moore  v.  Luce,  the  reasoning  of  which  is  (juite  as  a-pplicable  to 
the  present  Act  as  to  the  27  ant]  2cS  Met.  For  th(^se  reasons,  we  are 
of  opinion  that  the  decision  of  the  Ju^lge  of  the  County  Court  was 
correct,  and  that  the  appeal  must  be  disuiissed  with  costs. 

This  is  particularly  the  judgment  of  my  brothers  Weldon,  Fisher, 
and  myself.     The  Chief  Justice,  though  the  inclination  of  his  opinion 
is  entirely  in  accordance  with  oui's,  has  not  been  able  to  consider  the» 
question  sufficiently  to  express  his  opinion  absolutely  upon  it. 

Appeal  dismissed  with  costs. 
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Where  it  was  proved  on  the  trial  of  a  case  against  an  underwiter  on  a  Policy  of  Insu- 
rance for  a  lom,  that  the  defendant  had  promised  to  enmiire  as  to  the  particulars  of 
the  loss,  and  if  correct,  pay  it ;  and  that  after  several  aays  he  did  promise  to  pay, 
the  Court  refused  to  disturb  a  verdict  for  the  plaintiff,  although  there  >\  as  c^'ideuce 
of  a  deviation,  which  otherwise  would  have  avoided  the  Policy. 

This  was  an  action  against  the  defendant  as  underwriter  on  two 
policies  of  insurance  on  the  ship  Peter  Maxfwell,  to  the  amount  of 
S135.88.  At  the  trial  before  Fisher,  J,,  at  the  St.  John  Circuit,  the 
plaintifTs  clerk  proved  that  in  May,  18G7,  he  rendered  the  defendant 
an  account  charging  him  with  the  amount  of  this  claim  for  a  paitial 
loss  on  the  ship  Peter  Maxwell,  and  also  S44.82  for  a  paitial  loss  on 
the  Mount  Phasant,  and  requested  payment;  that  the  defendant 
said  he  would  see  the  plaintiff  about  it;  that  on  the  loth  June  he 
again  called  on  the  defendant  for  payment,  when  defendant  said 
he  had  not  the  money  but  expected  some  in  a  few  days,  and  that  lie 
would  call  and  pay  the  amount;  that  about  two  weeks  later  he 
called  again  and  requested  payment,  when  the  defendant  said  that 
he  had  not  the  money  that  day;  the  clerk  then  asked  him  to  crive  a 
note  for  the  amount,  which  he  declined  to  do,  but  said  he  would  call 
and  pay  in  a  few  days.  The  defendant  afterwards  paid  the  amount 
insured  on  the  Mount  Pleaaant,  but  refused  to  pay  the  ainoinit  on 
the  Peter  Maxwell, 

.   The  defendant  denied  that  he  had  promised  to  pay  the  Account, 

and  said  that  when  it  was  presented  to  him  he  told  the  plaiutiti's 

clerk  he  would  see  about  it;  that  he  afterwards  saw  the  plaintitl*  and 

told  him  that  if  the  bill  was  right  he  would  pay  it.     He  afterwards 

saw  the  plaintiff  and  said  he  w)uld  pay  the  amount  for  the  Mount 

Pleasant  J  but  not  for  the  Peter  Maxwell,  on  the  ground  that  the 

latter  vessel  had  deviated  f«)ni  her  voyage  by  remaining  in  St.  John 

to  re-class. 

The  learned  Judge  told  the  juiy  that  if  the  defendant  promised 

to  pay  the  amount,  the  plaintiff  was  entitled  to  recover;  but  they 

must  be  satisfied  that  at  the  time  he  promised  he  had  knowledge  of 

the  facts  which  were  relied  on  as  constituting  a  deviation,  and  if  he 

had  not  such  knowledge,  the  promise  was  of  no  avail.     That  when 

the  defendant  was  applied  to  for  payment  he  said  he  would  inquire, 

I        and  they  must  consider  whether  he  did  not  so  inquire  before  he 

I       made  the  subsequent  promise,  if  he  did  promise.     The  jury  havin 

I      found  for  the  plaintiff. 

L 


or 
O 


Tucfc,  Q.  C,  in  Trinity  Term  last,  obtained  a  rule  nisi  for  a  new 
ttal  on  the  ground  of  misdirection,  in  not  telling  the  jury  that  there 
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having  been  a  deviation,  the  promise  to  pay  was  without  i 
sideration,  and  therefore  void. 

Wetmore,  Attorney  General,  and  A.  L.  Palnier,  Q.  C.,shew 
in  Michaelmas  Term.-  The  question  as  to  whether  there  hat 
deviation  or  not,  was  for  the  jury  to  find,  and  not  for  tl 
to  direct  We  proved  the  promise  to  pay,  and  the  irresisUl] 
ence  from  the  evidence  is,  tnat  the  deiendant  did  make  enqv 
gave  the  promise  to  pay  with  a  full  knowledge  of  all  the  facts 
if  he  did  not  enquire,  he  would  be  still  liable,  for  he  had  am 
and  full  opportunity  of  doing  so.  This  case  is  precisely  like 
V.  Stockton,  (ante  vol.  1.  p.  58), 

Tuck,  Q.  C,  contra.  Even  if  there  was  a  promise  to  pay, 
made  without  consideration,  is  invalid.  We  proved  the  fact 
sary  to  show  a  deviation.  The  case  stands  m  the  same  po 
if  there  had  been  no  loss  at  all.  [Ritchie,  C.  J.:  This  i 
case  of  nudum  pactunu  There  is  an  implied  contract 
deviate,  but  if  the  defendant  chooses  to  waive  that,  he  is  lial 
did  not  appear  that  the  defendant  had  any  knowledge  of  th 
tion  at  all,  at  the  time  of  the  alle^d  promise.  If  there 
equities  in  this  case,  they  are  ceitamly  with  the  defendant, 
plaintiff  has  got  insured  for  a  winter  voyage  at  a  summer  p 

Cur.  <ulv 

RrrcHiE,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  think  the  rule  in  this  case  must  be  discharged.  The  p 
clerk  proved  that  in  the  latter  part  of  May  1867,  he  rendi 
defenaant  an  account  charging  mm  with  an^onount  daimec 
plaintiff  for  partial  losses  on  two  policies  on  the  ships  Peter  2 
S135.88,  and  Mount  Pleasant,  S44.82,  and  asked  him  for  p 
and  that  the  defendant  said  he  would  see  the  plaintiff  about 
on  the  15th  June  he  called  on  the  defendant  again  for  p 
when  the  defendant  said  he  had  not  the  money  then,  but  e 
some  in  a  few  days,  and  that  the  witness  need  not  call  agai 
(defendant)  would  call  in  a  few  days  and  pay  it ;  that  he 
third  time  on  the  defendant  about  two  weeks  afterwards,  an 
for  payment  of  the  account ;  that  defendant  said  that  he  c< 
pay  that  day,  and  the  clerk  then  asked  him  to  give  a  note 
amount,  to  which  the  defendant  objected,  and  said  he  woul 
the  plaintiff's  office  and  pay  the  account.  The  defendant 
that  he  had  promised  to  pay.  He  stated  that  he  told  the  p 
clerk,  when  he  presented  the  account,  that  he  (defendant)  w 
about  it.    That  he  afterwards  saw  the  plaintiff,  and  told  hir 
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the  account  was  right  he  would  pay  it ;  that  he  subsequently  made 
enquiries,  and  told  the  plaintiff  he  would  pay  for  the  Mount  Pleasant, 
but  that  he  was  advised  by  his  broker  not  to  pay  the  claim  for  the 
Peter  Maxrvell,  and  that  he  would  not  pay  that  amount ;  that  he 
claimed  to  be  relieved  from  the  payment  of  that  because  the  ship 
I  had  remained  in  St.  John  too  lonjj,  to  re-class,  and  that  he  never  had 
promised  to  pay  that  amount.  He  paid  the  claim  on  the  Mount 
rleasant  in  iJovember,  1867. 

The  learned  Judge  directed  the  jury  that  if  the  defendant  promised 
to  pay  the  amount  of  the  account,  the  plaintiff  was  entitled  to  recover, 
Irat  they  must  be  satisfied  that  at  the  time  he  promised  he  had 
knowledge  of  the  fact,  which  was  relied  on  as  constituting  a  devia- 
tion; if  he  had  not  knowledge,  his  promise  was  of  no  avail.  That 
when  the  defendant  was  apphed  to  for  payment,  he  said  he  would 
inquire,  and  they  must  consider  whether  he  did  not  so  inquire  before 
he  made  the  subsequent  promise,  if  he  did  promise. 

We  think  the  case  was  put  more  favorably  for  the  defendant  than 
H  ought  to  have  been,  because  it  aasumed  that  the  fact  relied  on 
wnounted  to  a  deviation  which  would  avoid  the  policy,  whereas  that 
was  a  question  for  the  jury.  But  as  the  jury  have  believed  the 
evidence  of  the  plaintiff's  witness  as  to  the  promise,  and  that  it  was 
Boade  with  knowledge  of  all  the  facts,  we  should  not  be  justified  in 
setting  aside  the  verdict 

We  have  no  desire  to  encourage  in  cases  of  this  kind,  this  descrip- 
tion of  evidence,  which  is  often  far  from  satisfactory;  but  where  it 
is  dearly  proved  that  a  party  has  promised  to  pay  an  amount  claimed 
from  him,  with  a  full  knowledge  of  all  the  facts  affecting  his  lia- 
Wlity,  there  is  no  reason  why  he  should  not  be  bound  by  it  in  an 
^on  on  a  policy  of  insurance,  as  well  as  in  any  other  action  for  a 
Dwney  demand;  and  we  are  unable  to  distinguish  the  case  from 
Gilbert  v.  Stockton  (ante  vol.  1,  58.) 

As  to  the  objection  that  the  defendant's  promise  was  void  for  want 
of  consideration,  the  answer  to  that  is,  that  the  promise  relied  on  by 
tile  plaintiff  does  not  constitute  a  new  contract,  but  is  merely  an 
admission  of  the  defendant's  liability  on  the  original  contract,  and 
tiierefore  no  new  consideration  was  necessary  to  support  the  promise. 

Rule  discharged. 
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June  21,  ] 

The  Mayor  of  Fredeiicton  as  the  person  appointed  to  swear  in  the  Aldennen  e 
merely  a  miiiisterial  officer,  and  has  no  judicial  functions  to  authorize  him  to 
to  swear  in,  on  the  ground  of  disoualiHcation,  a  person  properly  returned 
presiding  officer  as  duly  elected  Alaerman. 

A  rule  nisi  was  obtained  on  affidavits  before  Mr.  Justice  A 
at  chambers,  requiring  the  Mayor  of  Fredericton  to  sliow  caust 
he  should  not  proceed  to  administer  the  oath  of  office  to 
Richards  as  an  AldeiTuan  of  the  City  of  Fredericton.  It  app 
that  Mr.  Richards  was  appointed  City  Auditor  on  the  30tn  . 
18C9.  The  election  toot  place  24th  January,  1S70,  when  h 
returned  by  the  presiding  officer  as  duly  elected  Alderman  f 
Ann's  Ward.  No  objection  or  protest  was  made  against  his  n 
On  the  21st  he  had  sent  in  his  resignation  of  the  office  of 
Auditor,  but  it  had  not  at  the  time  of  the  election  been  accept 
the  City  Council,  and  five  days  after  the  election  he  attended  i 
Council  Chamber  with  the  otner  Aldermen  elect  to  be  swoni  in, 
the  Mayor  refused  to  administer  the  oath  to  him,  on  the  groun( 
when  elected  he  held- a  position  of  emolument  in  the  gift  of  the 
Council,  and  was  therefore  disqualified. 

G.  F,  Gregory  showed  cause  in  Hilaiy  Term  last.  When  el 
the  resignation  of  Richards  of  his  office  had  not  been  accepted 
fact  was  within  the  knowledge  of  the  Mayoi\  and  he  was  bon 
take  notice  of  it;  he  was  therefore  not  eligible  for  election,  an 
Mayor  was  justified  in  refusing  to  administer  the  oaths  to  him. 
Auditor  could  not  divest  himself  of  office  by  his  own  muic  m 
a  simple  resignation  amounts  to  nothing  unless  it  is  accepted,  f< 
City  Council  had  a  light  to  refuse  to  accept  it  if  they  chose,  J 
&  Ames  on  Corp.  sec.  433;  Grant  on  Coi-p.  23S  &  231).  By  2 
cap.  8,  sec.  48,  the  City  Council  may  impose  penalties  for  non-a 
ance  of  an  office.  I  assume,  then,  that  Richards  when  electee 
not  divested  himself  of  the  office  of  Auditor;  could  the  Mayc 
sight  of  that  fact,  and  swear  him  in  contrary  to  law !  If  the  1 
refases  to  swear  him  in,  it  may  l>e  he  does  so  at  his  peril;  but  i 
theless  he  has  the  right  to  refuse,  even  although  the  office  of  ] 
in  that  respect  may  be  only  ministerial.  It  has  not  been  shown 
the  party  was  entitled  to  be  sworn  in.  When  it  is  shown  thj 
party  was  not  entitled  to  be  elected,  the  Court  will  not  gr 
Mandamus,  Grady  &  Scott,  339,  241;  Rex.  ?•.  Mayor  of  L( 
1  T.  R.  423;  Reg.  v.  Green,  2  Q.  B.  460. 

Fraser  contra.     The  only  question  is,  whether  it  is  not  the 
of  a  ministerial  officer  to  administer  the  oath.     1  contend  th 
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duties  are  merely  ministerial.     He  may  have  knowledge  of  disqual- 
ification in  his  own  breast,  but  has  no  right  to  use  it;  because  he 
cannot  decide  a  case  ex  pdi'te,  and  deprive  the  electors  of  their  rights. 
The  Mayor  voted  at  the  election,  and  had  an  opportunity  of  pmtest- 
ing,  but  did  not  do  so    No  words  can  be  plainer  than  the  words  of 
the  Act;  it  says  the  Mayor  "shall  administer"  the  oath.     When  a 
boTKcJUle  election  had  been  held,  and  the  party  returned  by  the  pi^e- 
siding  officer  as  elected,  what  power  had  the  Mayor  to  refuse  to  do 
his  duty  ?     Should  a  ministerial  officer  be  allowed  to  exercise  judicial 
functions,  there  will  be  no  end  to  the  difficulties  which  might  arise. 

Cur,  ach\  vidt, 

Ritchie,  C.  J.,  now  delivered  the  judgement  of  the  Court. 

This  was  an  application  for  a  mandamus  to  the  mayor  of  Frederic- 
ton,  commanding  him  to  administer  the  oath  of  office  to  Mr.  John 
Ridiards  a.s  an  alderman  for  Fredericton,  according  to  the  provisions 
of  the  Act  22  Vict.  cap.  8,  "  To  amend  the  Act  to  Incorporate  the 
City  of  Fredericton." 

It  appeai'ed  by  the  affidavits  on  which  the  application  was 
founded,  that  Mr.  Richards  had  been  elected  one  of  the  aldermen 
of  Fredericton  on  the  24th  January  last,  and  had  been  publicly 
declared  duly  elected,  and  had  been  returned  duly  elected  by  the 
presiding  olticer  at  the  election,  no  objection  or  protest  having  been 
made  against  his  return ;  that  he  had  attended  a  meeting  of  the  city 
council  within  live  days  after  the  election,  and  required  the  mayor 
to  administer  the.  oath  of  office  to  him,  and  tliat  the  mayor  refused  to 
<lo  so,  on  the  ground  that  he  (Richards)  was  not  qualified  to  be 
elected,  Ixjcause  at  the  time  of  the  election  he  held  the  office  of  city 
auditor,  an  office  of  profit  in  the  gift  of  the  city  council.  Richards 
iMidbeen  appointed  city  auditor  on  the  30th  April,  18G9,  and  had 
sent  in  his  resignation  on  the  21st  Januarj^  last,  but  it  had  not  been 
accepted  by  the  city  council  at  the  time  of  the  election. 

It  was  contended  on  behalf  of  the  mayor  on  showing  cause  against 
the  rule  nldiy  that  in  administering  oaths  of  office  ne  exercises  a 
9tt(«d  judicial  character,  and  had  a  right  to  act  on  what  he  alleged 
vashis  personal  knowledge  as  mayor  of  the  disqualification,  and 
therefore  had  a  right  to  refuse  to  admister  the  oath,  and  that  it 
would  be  a  good  return  to  a  mandamus,  that  the  applicant  was  not 
duly  elected,  and  tliat  the  Coui-t  should  now  inquire  into  the 
validity  of  the  election,  and  would  not  grant  a  mandamus  where  it 
?te  shown  that  the  applicant  had  no  right  to  the  office  which  he 
dumed. 
V   la  considering  this  question,  it  will  be  necessary  to  refer  to  several 
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sections  of  the  Act  which  regulates  the  election   of  alderm 
(22  Vict.  c.  8.) 

The  6th  section  of  the  Act  declares  "  that  no  person  si 
qualified  to  be  elected  as  councillor,  unless  at  the  time  of  his  e 
he  is  resident  within  the  City,  a  British  subject  of  the  age  of  ti 
one  years,  and  shall  have  been  assessed  for  real  or  personal 
or  both,  within  the  City  to  the  value  of  £250  or  upwards,  an* 
have  paid  before  the  election  all  taxes  legally  due  from  him 
the  City." 

By  Sect.  8,  "  No  person  shall  be  qualified  to  be  elected  to 
serve  in,  the  office  of  mayor  or  councillor  (changed  to  aldennai] 
Vict.  e.  33),  so  long  as  he  shall  hold  any  office  or  place  of  profit 

fift  or  disposal  of  the  city  council."  By  Sect.  45,  the  city  council 
rst  meetmg  after  every  annual  election,  or  at  any  subsequent 
ing,  is  authorized  to  appoint  certain  officers,  including  an  a 
and  to  grant  such  officers  compensation  for  their  services, 
define  their  terms  of  office,  which  shall  not  be  longer  than  on 
By  Sec.  13  it  is  declared,  that  "  at  any  election  to  be  held 
this  Act,  and  before  the  polling  commences,  there  shall  be  nom 
by  any  elector  producing  his  qualification  as  such,  out  of  the  r 
capable  of  being  elected,  two  or  more  persons  for  the  or 
councillors  in  each  ward  ♦  ♦  •  j  and  no  votes  shall  be  c< 
e^ltcept  those  given  for  one  or  some  of  the  persons  so  nominate 
Sect.  14  declares  that  "  The  evidence  required  of  assessnn 
property  and  of  payment  of  rates  thereon,  shall  be  a  receipi 
the  city  treasurer  or  collector  of  rates ;  which  receipt  shall  stt 
value  of  property  or  income  assessed  against  the  person  i 
named,  and  an  acknowledgment  that  the  rates  due  by  such 
in  respect  to  such  assessment  have  been  paid." 

Sect.  18  appoints  the  time  for  opening  and  closing  the  poll 
election,  and  declares  that  "after  closing  the  poll,  the  presi<ling 
shall  forthwith,  in  the  presence  of  the  canditates,  proceed  to  asc 
and  immediately  after  publicly  declare  the  number  of  votes 
for  each  of  the  candidates  or  persons  for  whom  votes  hav< 

fiven ;  and  he  shall  then  also  publicly  declare  the  pei-son  or  i 
aving  the  majority  of  votes  to  be  duly  elected." 
Sect.   22 :   "  The   presiding  officer  shall    immediately   aft 
election  make  a  I'etum  to  the  city  clerk,  of  the  name  or  names 
the  persons  declared  by  him  duly  elected." 

By  Sect.  25,  every  person  elected  to  the  office  of  mayor,  cou: 
or  assessor,  within  five  days  after  receiving  notice  of  his  el 
shall  accept  the  office  to  which  he  has  been  elected,  and  ta 
oath  of  office  under  a  certain  penalty ;  the  election  to  any 
said  offices  to  be  pinma  fa/^ie  evidence  of  qualification,  unh 
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person  elected  make  affidavit  that  he  is  not  possessed  of  the  qualifi- 
cation required  by  the  Act,  in  some  particular  to  be  stated. 

By  Sect  27,  the  councillors  and  assessors  before  entering  upon  the 
duties  of  their  offices,  shall  file  with  the  city  clerk  the  assessment 
receipts  shovring  their  property  qualification,  and  shall  also  be  sworn, 
by  taking  and  subscribing  the  oath  of  office  thereinafter  prescribed : 
**the  oaths  shall  be  administered  to  the  councillors  and  assessors  by 
the  mayor." 

Sect.  24:  "If  any  candidate  or  duly  qualified  elector  be  dissatisfied 
with  the  decision  of  the  presiding  officer  in  any  election  for  mayor, 
councillors,  or  assessors,  such  candidate  or  elector  shall,  within  ten 
days  after  such  election,  make  application  in  writing,  through  the 
city  clerk  to  the  city  council,  setting  foith  the  cause  of  complaint 
iod  demanding  an  investigation  thereof;  and  the  city  council,  on 
notice  in  writing  from  the  city  clerk,  shall  assemble,  and  examine 
and  determine  such  complaint  without  delay;  but  the  mayor  or 
cooncillor  whose  return  or  seat  is  in  dispute  shall  not  vote  on  the 
examination  of  such  complaint.  If  it  shall  appear  to  the  city  council, 
bjr  satisfactory  evidence,  that  any  person  has  been  returned,  and  Is 
aerring  as  mayor,  councillor,  or  assessor,  contrary  to  the  provisions 
;  of  this  Act,  the  city  council  shall  declare  his  election  to  be  void,  and 
shall  direct  a'  new  election  to  be  held  to  supply  his  place. 

The  only  question  we  have  now  to  determine  is,  whether  the  mayor 
had  a  right  to  adjudicate  upon  Mr.  Richards'  disqualification,  and 
refuse  to  administer  the  oath  of  office,  or  whether  that  matter  must 
Dot  be  tried  by  the  city  council  in  the  manner  provided  by  the  24th 
section  of  the  Act. 

Without  ^impnming  the  authority  of  any  of  the  cases  cited  to 
ihow  that  it  wouM  be  a  good  return  to  a  mandamus  that  the  party 
las  not  duly  elected  (See  Rex  v.  Ward,  2  Stra.  894;  Rex  v.  Williams, 
8B.  &  C.  581;  Reg.  v.  Greene,  2  Q.  B.  465),  we  think  they  are  dis- 
tinguiRbable  from  the  present  case,  because  in  none  of  them,  so  far 
•8  we  can  discover,  was  there  any  mode  provided  by  statute  for  try- 
ing the  validity  of  the  election.  Here  the  legislature  has  provided  a 
dleap  and  simple  mode  of  determining  the  validity  of  the  corporate 
Sections,  and  we  think  it  was  their  intention  that  such  questions 
filKmld  be  determined  by  the  tribunal  so  established. 

The  case  must  be  governed  by  the  statute,  and  we  must  take  care 
iUt  no  party  who  has  simply  a  ministerial  duty  to  discharge,  shall 
l^a  refasal  to  discharge  that  duty,  obtain  for  himself  judicial  func- 
faw,  or  render  inefficacious  the  means  provided  by  the  legislature 
jar  obtaining  on  the  one  hand  a  proper  trial  and  investigation  of  the 
ty  of  elections  if  questioned,  and  on  the  other,  preserving  the 
of  tlie  elected  if  not  properly  brought  in  question  as  provided 


135  CASES  IN  THE  SUPREME  COURT. 

Eix  parte  Richards, 

by  the  Act  Thei-e  does  not  seem  to  be  much  difficulty  in  detemi: 
ing  how  the  duties  of  the  llayor  should  be  discharged  under  t 
Acts  in  question,  so  as  to  give  full  effect  to  the  intentioiLs  of  t 
legislature  as  veiy  clearly  indicated  in  the  Acts.  An  election  unc 
the  chai-ter  has  been  held  at  the  proper  time,  by  the  proper  offic 
in  the  proper  manner;  for  we  must  presume  that  the  asseesme 
receipt  required  by  section  14  was  produced  to  the  presiiling  ottic 
No  objections  to  the  candidates  were  mised  befoix?  the  oi>ening  of  t 
poll,  during  the  election,  or  after  it  was  over.  The  presiding  offic 
after  the  closing  of  the  poll  in  accordance  with  the  statute,  in  t 
presence  of  the  candidates  proceeded  to  ascertain,  and  imme<liati 
after  publicly  declared  the  number  of  votes  given  for  each  of  t 
candidates  for  whom  votes  had  been  given,  and  publicly  declaim!  t 
said  Richards  and  Tower,  the  persons  having  the  majority  of  t 
votes,  to  be  duly  elected.  No  protest  was  entere<l  as  provided  \ 
by  the  20  Vict.  cap.  23,  sec.  11,  and  nothing  remained  to  be  done  b 
for  the  Mayor  to  discharge  the  ministerial  duty  ca.st  on  him  of  t 
ministei'ing  the  oath.  This  he  refused  to  do  of  his  own  mere  motic 
simply  on  the  <jround  that  the  Aldermen  returned  were  not  (|ualifi« 
and  of  which  fact  he  claimed  from  his  official  position  to  have  p^ 
sonal  notice,  though  he  had  voted  at  the  election,  and  could  ha 
given  notice  of  the  disqualification,  if  any,  or  have  enteVed  a  prot 
and  taken  the  necessarj''  steps  to  have  had  the  matter  regularly  a 
fairly  tried  out  before  the  tribunal  nominated  for  that  pui-pose 
the  legislature.  We  think  he  had  no  right  to  abandon  his  minister 
character  and  assume  a  judicial  position,  and  thereby  frustmte  t 
intentions  of  the  legislature,  and  prevent  the  City  Council  from  i 
ercLsing  its  legitimate  functions,  and  all  parties  from  htiving  th 
rights  adjudicated  on  in  a  legal  and  proper  manner.  There  is 
pretence  for  saying  that  this  was  not  a  real  election,  and  that  it  v 
not  held  with  the  bona  fide  inti»nti(m  to  execute  it;  and  so  the  pi 
cecilings  wen*  clearly  not  colomble,  and  we  think  the  Mayor  shoi 
have  acted  on  the  public  declaration  and  legal  return  l>y  "the  offi< 
whose  duty  it  was  to  hold  the  election;  and  if  he  returned  to 
Man<lamus  that  those  parties  or  either  of  them  was  not  duly  elect 
we  think  if  .such  a  return  was  traversed,  and  the  returning  office 
declaration  and  certificate  alleged,  it  would  not  be  open  to  the  Maj 
in  such  a  proceeding  to  question  the  facts  so  returned.  The  practi 
difficulties  which  might  arise,  but  which  it  is  not  necessary  for  us 
paiticularize,  from  pennitting  the  Mayor  to  adopt  the  coui-se  he  has 
this  case,  are  such  as  might  wholly  prostrate  the  Coiporation. 
adopting  the  simple  course  ix)inted  out  by  the  statute,  each  pai 
being  content  honestly  to  do  his  own  duty,  leaving  it  to  others  to 
theii-s,  all  things  will  work  honestly  and  rightly,  and  the  intenti 
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of  the  legislature  be  carried  out;  the  jurisdiction  of  the  City  Coun- 
cil preserved;  the  rights  of  electors  and  elected  properly  regaixled; 
and  all  be  done  legally,  decently,  and  in  order. 

We  will  not  say  that  an  information  in  the  nature  of  a  quo  vxir- 
mnto  would  not  lie  to  try  the  right  of  a  person  to  exercise  the  office 
of  Alderman;  but  we  have  no  doubt,  as  we  have  alrea<ly  said,  that 
it  would  }ye  an  insufficient  return  to  a  Mandamus  to  the  Mayor  to 
swear  in  a  person  who  had  been  returned  as  duly  elected  by  the  pre- 
siding officer' at  an  election  held  under  the  Act,  to  say  that  he  was 
not  duly  elected. 

We  are  not  entirely  clear  as  to  our  power  to  give  costs  in  this 
stage  of  the  proceeding;  and  as  the  legislature  has  int<3ifered  by  the 
Act  33  Vict.  cap.  7,  anrl  the  pai*ties  have  been  sworn  into  office,  and 
there  is  consequently  now  no  necessity  for  the  Mandamus,  the  rule 
will  drop  without  costs  on  eithei*  side. 


Reid  v.  Harding. 

JrNK21,  1870. 

A  ooDtrmct  not  in  writing,  entere<l  into  on  the  26th  May,  for  the  supply  of  a  regiment 
with  KTOceries  for  a  year  from  the  Ist  of  Juno  following,  subject  t*)  be  sooner  deter- 
iuiiie(l  in  case  the  regiment  should  leave  the  Province,  is  void  under  the  tStatute  of 
Prands. 

This  was  an  action  for  the  breach  of  a  contract  made  by  the 
plaintiff  with  the  defendant,  to  supply  groceries  and  vegetables  to 
the  .soldiei-s  of  the  22nd  regiment  for  a  year  from  the  1st  June,  1808, 
to  the  1st  June,  1809.  At  the  trial  before  Wkldun.  J.,  at  the  York 
sittings,  it  appeared  that  the  contract  was  verlml,  and  was  entered 
into  on  the  20th  May,  to  commence  and  take  effect  from  the  1st  Juno 
following,  and  to  continue  for  a  year  from  the  latter  datt^  sulyect  to 
be  detenuined  in  case  the  regiment  was  removed  l:)cf()re  the  end  of 
the  year.  The  plaintiif'  commenced  to  supply  the  regiment  on  the 
lat  June,  and  continued  to  do  so  imtil  the  30th  September  following, 
when  the  defendant,  who  was  commanding  officer  of  the  regiment, 
put  an  end  to  the  contract  by  prohibiting  the  soldiers  from  receiving 
wy  more  groceries  from  the  plaintiff.  A  nonsuit  was  moved  for  on 
thegi-ounds,  1.  That  the  defendant  acting  as  a  public  officer  was  not 
personally  liable  on  the  contract.  2.  That  the  contract  not  being  in 
Writing,  and  not  to  be  performed  within  a  year  from  the  time  it  was 
•nlered  into,  was  void  under  the  Statute  of  Fmuds.  The  learned 
granted  a  nonsuit  on  lx)th  grounds. 
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Needham,  in  Trioity  Term  last,  moved  for  a  rule  to  set  aside  tb 
nonsuit,  and  for  a  new  trial,  contending  that  it  should  have  been  lef 
to  the  jury  whether  the  defendant  was  or  was  not  acting  as  a  publi 
officer,  and  whether  he  had  not  made  himself  personally  liable,  aai 
that  the  contract  was  not  one  within  the  Statute  of  Frauds.  A  ml 
nisi  having  been  granted. 

Fraaer  showed  cause  in  Hilary  Term,  contending  that  the  who! 
weight  of  authority  showed  that  a  regimental  officer  making  a  con 
tract  for  supplies  for  his  i-egiment,  was  a  public  officer,  and  tnerefor 
not  personally  liable  under  the  rule  laid  down  in  Gidley  v.  Lon 
Palmerston  (1  Brod.  &  Bing.  275.)  2.  This  was  not  a  contract  to  b 
performed  within  a  year  from  the  time  it  was  made ;  and  not  beinj 
m  writing,  it  was  void  under  the  Statute  of  Frauds.  The  fact  of  i 
being  subject  to  be  determined  within  the  year  in  case  the  regimem 
should  be  removed,  did  not  take  it  out  of  the  operation  of  th< 
Statute,  Dobson  r.  CoUis  (1  H.  &  N.  81.) 

Needham,  contra.  If  the  contract  is  one  which  may  be  performec 
within  a  year,  as  in  the  present  case,  it  is  not  within  the  Statute  o1 
Frauds,  Gilpin  v,  Scovil  (ante  vol.  1  p.  411.)  The  tender  on  whid 
the  contract  was  based,  was  made  in  writing.  There  was  also  a  par 
performance.  The  contract  was  liable  to  be  temiinated  within  i 
year  in  case  the  regiment  was ''removed,  and  there  was  no  evideno 
to  show  that  they  remained  a  year.  In  point  of  fact  they  left  befoD 
the  year  expired.  The  contract  miffht  therefore  have  been  per 
formed  within  a  year.  As  to  the  other  point,  with  regard  to  th< 
defendant  not  being  liable  as  a  public  officer,  he  was  not  acting  ii 
that  capacity  here,  for  this  was  merely  a  matter  relating  to  th< 
internal  economy  of  the  regiment. 

Cut,  adv,  vuM. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  for  breach  of  an  agreement  entered  into  witl 
the  plaintiff  by  the  defendant  as  Lieutenant  Colonel  of  the  22n( 
regiment,  for  supplying  groceries  and  vegetables  to  the  soldiers  o 
the  regiment     The  agreement,  which  was  verbal,  as  proved  by  th< 

Jlaintiff,  was  made  on  the  26th  May,  1868,  to  commence  on  the  Is 
une  then  next,  and  to  continue  for  one  year,  subject  to  be  determine< 
in  case  the  regiment  was  removed  from  Fredericton  before  the  end  o: 
the  year.  The  plaintiff  entered  upon  the  performance  of  the  con 
tract  and  continued  to  supply  the  articles  till  the  30th  Septembei 
when  the  defendant  put  an  end  to  the  contract,  and  issued  an  orde: 
prohibiting  the  soldiers  from  receiving  any  more  groceries,  fcc,  fron 
the  plaintiff. 
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At  the  trial  the  plaintiff  was  nonsuited,  on  the  ground  that  the 

defendant,  acting  as  a  public  oflScer,  was  not  personally  liable  on  the 

agreement ;  and  also,  that  the  agreement  not  being  in  writing,  was 

void  under  the  Statute  of  Frauds.     We  think  the  cases  of  Brace- 

gridle  v.  Heald  (1  B.  &  Aid.  722),  Snelling  v,  Huntingfield  (1  C.  M. 

&  R  20),  Birch  v.  Earl  of  Liverpool  (9  B.  &  C.  392),  and  Dobson  v. 

CoUis  (1  H.  &  N.  83),  very  clearly  show  that  the  contract  in  this 

case  was  a  contract  not  to  be  performed  within  the  space  of  one 

year,  and  therefore  should  have  been  in  writing,  under  the  Statute 

o!  Frauds. 

The  fii-st  two  cases  establish  that  a  contract  for  a  year,  to  com- 
mence at  a  day  subsequent  to  the  making  of  the  contract,  is  within 
the  statute;  and  the  two  latter  cases  determine  that  a  contract  which 
by  its  general  terms  is  not  to  be  performed  within  a  year,  is  not 
taken  out  of  the  statute  because  it  may  be  determined  within  the 
year  on  a  given  event.  In  Dobson  v.  Collis,  the  defendant  had  agreed 
verbally  on  the  2nd  October,  1854,  to  employ  plaintiff  as  a  traveller 
until  the  1st  September,  1855,  and  for  a  year  thereafter,  unless  the 
employment  were  determined  by  a  three  months'  notice  given  by 
either  party.  Pollock,  C.  B.,  in  delivering  judgment  says:  "We 
ought  faithfully  to  interpret  Acts  of  Parliament  as  we  think  the 
legislature  meant.  Bracegirdle  i'.  Heald  is  an  authority  that  this  con- 
tract, apart  from  the  defeasance,  would  clearly  be  within  the  statute. 
Then  does  the  defeasance  take  it  out?  I  think  that  a  contract  is 
Dot  less  a  contract,  not  to  be  performed  within  a  year,  because  it 
may  be  put  an  end  to  within  that  period."  And  Alderson,  B.  says : 
"When  once  the  contract  exceeds  the  year,  the  circumstance  that  it 
is  defeasible  will  not  make  it  other  than  a  contract  for  more  than  a 
year." 

This  renders  it  unnecessary  to  say  anything  about  the  other  point. 

Rule  discharged. 


The  St.  Stephen  Branch  Railway  Co.  v.  Black. 

June  21,  1870. 

i.    Aaotemade  in  thiH  Province,  payable  here  in  U.  S.,  currency,  ia  a  promissory  note, 
Stti  may  be  recovered  on  as  such.     Fishxb,  J.,  dubitante. 

iMasetion  on  a  promissory  note  payable  at  a  Bank  to  the  order  of  the  maker,  and 
^  ^f^  ^y  ^'^^  there  was  no  proof  of  presentment  for  payment  at  the  Bank. 
'  ^S!^  Thtkt  a  sabseqnent  promise  to  pay  made  by  defendant,  admitted  all  had  been 
by  plaintiffs  to  entitle  them  to  recover,  and  rendered  defendant  liable. 

10 
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The  St.  Stephen  Branch  Bailway  Company  may  take  and  recover  on  a  promiai 
aven  for  the  amount  of  aasessments  due  by  a  stockholder  on  his  shares,  F 
dissentieiUe, 

This  was  an  action  on  the  following  Promissory  Note: 

$371.00.  St.  Stephkn,  S7th  Aiufust, 

One  year  from  date  for  value  received,  I  promise  to  pay  to  m^  own  order  a 
Stephen's  Bank,  three  hundred  and  seventy  one  dollars,  with  mterest,  paya1 
S.  cuirency. 

Wm.  F.  Bl. 

The  note  was  indorsed  by  the  defendant. 

At  the  trial  before  Allen,  J.,  at  the  Carleton  Circuit,  it  ap 
in  evidence  that  the  note  had  been  given  to  the  plaintiff'  by 
fendant  to  pay  the  amount  of  an  assessment  on  certain  stock 
St.  Stephen  Branch  Railway  Co.,  for  which  the  defendant  was 
scriber.  There  was  no  proof  of  presentment  at  the  bank,  bu 
the  note  I>ecame  due,  payment  of  the  note  was  demanded  of  ( 
ant;  he  promised  to  pay  it,  and  time  was  given  him  by  the  plai 
do  so.  It  was  also  proved  that  the  term  "U.  S.  currency"  me^ 
currency  of  the  United  States  of  America.  At  the  time  of  th 
8100  in  gold  was  worth  8133J  of  this  currency.  A  nonsi 
moved  for  on  the  following  grounds:  1.  That  the  writing  v 
a  promissory  note,  not  l)eing  for  a  sum  certain.  2.  If  it  was  s 
issory  note,  there  was  no  evidence  of  presentment.  3.  Tl 
plaintiffs  had  no  power  by  their  Charter  to  take  a  promisso 
in  payment  of  calls. 

A  verdict  was  taken  for  S279  (the  amount  of  N.  B.  ci 
which  would  produce  the  amount  of  the  note  and  interest  i 
cuiTency,)  with  leave  to  move  for  a  nonsuit  on  the  above  groi 

Kerdhaniy  in  Michaelmas  term  last  moved  for  a  nonsuit,  pi 
to  leave  resei'ved.     A  rule  nUi  l>eing  granted. 

Gviramer  showed  cause  in  Hilary  Term.  1.  The  conten 
the  defendant  that  this  is  not  a  promissoiy  note  because  it  i 
paid  in  U.  S.  Currency,  which  fluctuates  in  value  here,  and  ij 
fore  not  for  a  sum  certain,  cannot  be  sustained.  If  a  note  is  ] 
in  money,  it  is  immaterial  in  the  currency  of  what  country  it 
able,  Story  on  Prom.  Notes,  317.  That  rule  applies  to  th 
2.  Presentment  was  waived  by  the  subsequent  promise  of 
fendant  to  pay  the  note.  The  slightest  evidence  of  waiver 
sufficient  if  the  promise  to  pay  was  made  with  the  knowlec] 
.  he  was  discharged  by  the  laches,  Allen  v.  McNaughton  (4 
234.)  His  asking  for  time  to  pay  the  note  was  a  clear  wa 
presentment.  [Ritchie,  C.  J.:  Formerly  it  went  on  the  prin 
waiver,  but  later  cases  rather  put  it  that  a  promise  to  pay  L 
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lowledgment  of  his  liability,  and  admits  that  every  thing  has  been 

done  to  render  him  liable.]     3.  The  right  of  the  company  to  take 

tlie  note  in  payment  of  an  assessment  for  shares  is  quite  clear;  that 

is  laid  down  in  Redfield  on  Railways,  page  183.     There  is  no  reason 

-wliy  a  Railway  Company  should  not  accept  payment  in  this  way. 

Needharriy  contra,     1.  The  fact  of  this  document  being  payable  in 
TJ.  S.  currency,  which  in  this  Province  fluctuates  in  value,  prevents 
the  plaintiff  from  recovering ;  for  it  is  not  for  a  sum  certain,  and  is 
therefore  not  a  promissory  note.     The  plaintiff  has  declared  upon  it 
as  a  promissory  note,  which  it  is  not,  and  the  Common  Counts  can- 
not Help  him.     2.  The  note  was  not  presented,  and  I  contend  that 
there  was  no  subsequent  waiver   to  fix   the  defendant's   liability. 
3.  The  Act  of  Incorporation  of  the  Railway  Company  has  prescribed 
the  mode  in  which  calls  are  to  be  paid,  and  no  power  is  given  to  the 
Company  to  become  holders  of  notes  for  calls,  as  has  here  been  done. 

Cur,  adv.  vult. 

Allen,  J.,  now  delivered  the  judgment  of  the  majority  of  the 
Court* 

This  was  an  action  on  a  note  in  the  following  form : 

IJ71.0O  St.  Stephen,  27th  Augxist,  1S07. 

One  year  from  date,  for  value  received,  I  promise  to  pay  to  my  own  order  at  the  St. 
Stefan's  Bank,  three  hnndre<l  and  seventy-one  dollars,  with  interest,  payable  in  U. 
S.  currency. 

Wm.  F.  Black. 

The  note  was  indorsed  by  the  defendant.  It  was  proved  that  the 
letters  "  U.  S."  meant  "  United  States,"  and  that  this  was  the  usual 
mode  at  St.  Stephen  of  expressing  that  a  note  was  payable  in  the 
currency  of  that  country.  At  the  time  of  the  trial,  gold  was  worth 
133J.  The  defendant  was  a  subscriber  for  stock  in  the  Railway 
Company,  and  the  note  was  given  for  the  amount  of  an  assessment 
on  his  stock,  made  under  the  Act  of  Incorporation,  27  Vic.  256. 
There  was  no  evidence  of  presentment  of  the  note  at  the  bank  for 
payment,  but  after  it  was  due  the  defendant  had  been  called  on  for 
payment  several  times,  and  promised  to  pay.  On  one  occasion  he 
stated  that  he  expected  to  sell  a  share  in  a  vessel,  and  that  when  he 
<ficl  80  he  would  pay  the  note.  He  asked  the  plaintiffs  to  give  him 
time  to  pay,  and  they  did  so. 

A  verdict  was  taken  for  the  plaintiif  for  S279  (the  amount  in  the 

W»Bncy  of  this  Province  which  would  produce  the  amount  of  the 

and  interest  in  the  United  States  curi'ency),  subject  to  a  motion 

'Bitchie,  C.  J.,  ADen  and  Weldon,  J.  J. 
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for  a  nonsuit  on  the  following  points :  1.  That  the  writing  declared 
on  was  not  a  promissory  note,  not  being  for  the  payment  oi  a  certain 
sum.  2.  If  it  was  a  promissory  note  there  was  no  proof  of  present- 
ment. 3.  That  the  Railway  Company  had  no  authority  to  take 
notes  for  assessments  on  stock,  the  Act  of  Incorporation  pointing  out 
a  particular  mode  of  recovery. 

As  to  the  tirst  point,  it  is  said  in  Chitty  on  Bills,  133,  that  it  is 
not  necessary  that  the  money  payable  by  a  note  should  be  that 
current  in  the  place  of  payment  or  where  the  bill  is  di-awn ;  it  may 
be  in  the  money  of  any  country  whatever.  And  in  Story  on  Prom. 
Notes,  §  17,  it  is  said,  that  "  provided  the  note  be  for  the  payment  of 
money,  it  is  wholly  immaterial  in  the  money  or  currency  of  what 
countiy  it  is  made  payable."  Is  not  this  note  for  the  payment  of 
money  only  ?  and  may  it  not  be  assumed  that  "  United  States 
currency  "  means  the  money  of  the  United  States,  and  that  the  note 
is  for  the  payment  of  three  hundred  and  seventy-one  dollars  of  the 
United  States.  The  Act  o8  Geo.  III.  cap.  23,  mentions  the  dollars 
of  the  United  States,  and  makes  them  current  in  this  Province. 
The  Act  15  Vic.  cap.  8.5,  uses  the  term  "cun^ency,"  and  declares  it  to 
mean  the  current  money  of  this  Province ;  and  the  Act  23  Vic.  cap. 
48,  sec.  3,  declares  that  the  eagle  of  the  United  States  coined  after 
the  1st  July,  1834,  and  of  a  certain  weight,  shall  pass  and  be  a  legal 
tender  for  ten  dollars,  and  the  multiples  and  divisions  thereof  in  the 
same  proportion.  This  is  a  legislative  recognition  that  the  eagle  of 
the  United  States  and  the  divisions  thereof  are  the  coins,  or  in  other 
words,  the  currency  of  that  countr}^  In  Wharton's  Law  Diet., 
currency  is  defined  to  be  bank  notes  or  other  passing  money  issued 
by  authority,  and  which  are  continually  passing  as  and  for  coin. 

As  to  the  second  point,  we  think  the  promise  to  pay  dispensed 
with  proof  of  the  presentment.  The  defendant  knew  where  the 
note  was  payable,  and  whether  or  not  he  had  funds  there  to  meet 
it ;  and  his  promises  to  pay  are  evidence  that  the  plaintiff  had  a 
right  to  apply  to  him  for  payment,  and  that  all  had  been  done  which 
was  necessary  to  complete  his  liability,  Croxon,  v,  Worthen  (•>  M.  ic 
W.  5),  cannot  be  distinguished  from  this  case.  That  was  an  action 
by  the  indorsee  against  the  maker  of  a  note  payable  at  a  particular 
place.  The  plaintiff  gave  no  evidence  of  presentment,  but  relied  on 
a  promise  of  the  defendant  to  pay,  made  after  the  note  was  due ; 
and  it  was  held  sufficient.  Lord  Abinger,  C.  B.,  said :  "  The  defend- 
ant is  the  party  to  pay  the  note,  which  he  has  made  payable  at  a 
particular  place ;  as  agaiast  him,  therefore,  it  appears  to  me  that  his 
subsequent  promise  admits  all  that  was  necessary  to  entitle  the 
plaintiff  to  recover,"  Campbell  v,  Webster  (2  C.  B.  258),  and  Corday 
V,  Colvin  (14  C.  Bench,  N.  S.  374),  were  decided  on  the  same 
principle. 
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We  think  there  is  nothing  in  the  third  point.  Though  the  Act 
may  point  out  a  particular  mode  for  the  recovery  of  assessments  on 
stock,  there  is  no  prohibition  against  the  Company's  taking  a  note 
for  the  amount  due  from  a  stockholder.  The  Act  declares  that  de- 
linquent subscribers  for  stock  shall  be  held  accountable  to  the  Com- 
pany for  the  balance,  if  their  shares  shall  sell  for  less  than  the 
assessment  due  thereon.  If,  instead  of  allowing  his  shares  to  be  sold 
to  pay  an  assessment,  a  stockholder  gives  his  note  to  the  Company 
for  the  amount  which  he  owes,  what  illegality  is  there  in  it,  and  why 
should  he  escape  the  payment  because  the  Act  does  not  expressly 
authorize  the  Company  to  take  promissory  notes  for  such  liabilities  ? 

A  Corporation  may  make  any  contract  except  where  the  statute 
by  vrhich  it  is  created  or  regulated,  expressly  or  by  necessar}-  impli- 
cation, prohibits  such  a  contract,  Scottish  North  Eastern  Railway 
Company  v.  Stewart  (3  Macq.  H.  L.  Cas.  382) ;  see  also  Taylor  v. 
The  Chichester  &  Midhurst  Railway  Company  (Law  R.  2  Exch.  35G). 
The  rule  will  therefore  be  discharged. 

Fisher,  J. — I  have  some  doubts  whether  the  note,  the  subject  of 
this  action,  from  its  terms  is  a  promissory  note,  and  the  different 
Acts  of  Assembly  relating  to  legal  tender  and  currency  have  rather 
increased  them  as  they  speak  of  the  eagle  of  the  United  States,  of  a 
dollar,  and  of  currency,  but  refer  to  the  dollar  as  consisting  of  TOO 
cents,  and  the  eagle  is  made  a  legal  tender  for  ten  dollars  of  100 
cents.  Now  the  note  in  question  for  S371  was  found  to  be  equal  to 
3279;  or  in  other  words,  the  9371  U.  S.  currency  referred  to  in  the 
note  would  only  produce  S270  if  paid  in  the  gold  eagles  of  the 
United  States  or  the  multiples  or  divisions  thereof.  There  appears 
to  me  to  be  a  want  of  certainty,  which  I  think  essential  to  a  pro- 
ini&sory  note.  In  order  to  get  at  the  amount  of  the  note  in  New 
Brunswick  cun-ency,  it  was  necessary  to  prove  the  value  of  the 
greenback  paper  notes  in  circulation,  which  was  said  to  be  constantly 
varying. 

As  to  the  second  point,  I  am  of  opinion  the  promise  to  pay  dis- 
penses with  the  proof  of  presentment,  and  cannot  be  distinguished 
from  Croxon  v.  Worthen.  The  substantial  difficulty  with  me  is  as 
to  the  third  point,  that  the  Railway  Company  had  no  authority  to 
take  notes  for  stock. 

The  St.  Stephen  Branch  Railway  Company  was  incorporated  for 
the  single  purpose  of  constructing  a  railway  and  running  it.  The 
Act  of  Incorporation  confers  upon  the  Company  no  other  powers, 
jnd  they  can  only  exercise  such  as  are  incidental  to  that  object. 
'Mome  that  if  the  Company  cannot  draw,  accept  or  indorse  notes 

^bills  of  exchange,  they  cannot  take  them  from  others ;  that  the 
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Corporation  cannot  become  a  party  to  such  a  note  either  as  indorsee 
or  holder ;  that  as  by  law  they  are  inherently  disabled  from  making 
a  promissory  note,  so  must  they  be  from  receiving  one ;  I  at  leasl 
infer  this  to  be  the  principle  from  the  authorities.  The  conditioE 
of  the  parties  must  be  mutual,  as  the  remedies  are  declared  to  b€ 
mutual,  by  Patteson,  J.,  in  Beverly  v.  The  Lincoln  Gas  Light  and 
Coke  Company,  6  A.  &.  D.  841.  Story,  after  refeiring  to  the 
gradual  relaxation  of  the  old  rule  that  Coi'porations  could  only  bind 
themselves  by  their  common  Seal  (and  I  may  observe  the  CourU 
in  the  United  States  have  been  advanced  in  this  direction  more 
rapidly,  and  beyond  the  English  Courts,  by  whose  decisions  we  arc 
alone  bound),  proceeds  thus :  "  But  the  question  is  more  nice  as  tc 
the  right  of  a  Corporation  to  become  makers  or  indorsers  of  prom- 
issory notes,  or  to  become  parties  to  any  other  negotiable  paper 
That  an  express  authority  is  not  indLspensable  to  confer  such  right  u 
admitted.  It  is  sufficient  if  it  is  implied  as  a  usual  and  appropriate 
means  to  accomplish  the  object  and  pui-pose  of  the  Chaiter.  Coi-po- 
rations  are  expressly  mentioned  in  the  Statutes  3  and  4  Anne,  cap. 
9,  respecting  promissory  notes,  as  persons  who  may  make  and 
indorse  negotiable  notes,  and  to  whom  such  notes  may  be  made  pay- 
able. But  when  drawing  or  indorsing  such  notes  is  obviously  foreign 
to  the  purposes  of  their  Charter  or  repugnant  thereto,  then  the  Act 
becomes  a  nullity  and  not  binding  upon  the  Corporation  "  (Story  on 
Promissoiy  Notes,  Sec.  74) ;  and  Angell  says  "  the  authority  is 
sufficient  if  it  be  implied  as  the  usual  and  proper  means  to  accomplish 
the  purpose  of  the  Charter"  (Angell  on  Corp.  257);  and  Grant,  page 
287 :  "  None  but  trading  Corporations  only  cxpre.ssly  authoiized  by 
Statute,  can  accept  bills  of  exchange  or  issue  notes."  Now,  though 
it  may  1^  modified  in  some  respects,  strictly  speaking,  trading  meam: 
buying  and  selling. 

In  Bateman  v.  Mid- Wales  Railway  Company  (L.  R.  1  C.  P.  o08) 
Erie,  C.  J.,  says :  "  I  take  it  to  be  well  established,  that  a  Corpoi'ation 
established  for  a  specific  purpose  cannot  bind  itself  by  a  contiuct 
which  is  entirely  unconnected  with  the  purposes  of  its  incoi-poration. 
The  question  then  is,  whether  this  Company  being  a  Corporation 
created  for  the  specific  purpose  of  making  a  railway,  can  lawfully 
bind  itself  by  accepting  a  bill  of  exchange.  I  am  of  opinion  that  it 
cannot."  Further,  he  says :  "  How  stands  the  matter  as  to  authority  ( 
Subject  to  three  exceptions.  I  find  no  case  in  which  an  action  on  a 
bill  of  exchange  or  promissory  note  has  been  sustained  against  a 
Corporation,  and  these  exceptions  prove  the  rule." 

Byles,  J.,  in  the  same  case,  says:  "This  raises,  I  believe  for  the 
first  time,  the  precise  question  whether  it  is  competent  for  a  railway 
company  to  accept  bills  of  exchange.    No  precedent  has  been  cite(j 
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in  support  of  the  affirmative."     It  was  uiged  that  as  the  Mid-Walea 
Bailway  Company  could  contract  for  coals  and  rolling-stock,  they 
flhould  have  the  ordinary  power  of  a  Corporation  to  pay  for  them. 
The  counsel  in  their  arguments  refer  to  the  principal  authorities 
bearing  upon  this  question,  which  were  all  reviewed;  and  Montague 
Snuth,  J.,  in  his  judgment  says:  "It  has  been  held  that  Mining  Com- 
wmies,  Waterworks  Companies,  Gas  Companies,  Salt  and  Alkali 
Ciompanies,  and  many  others,  all  more  in  the  nature  of  trading  com- 
ptnies  than  this  company,  are  incapable  of  drawing,  accepting  or 
indorsing  bills  of  exchange.     The  fii-st  object  of  a  Railway  Company 
is  the  making  of  a  railway;  though  they  may,  and  practically  always 
do,  carry  on  the  business  of  carriers.     That  Corporations  created  for 
the  purpose  of  trading  may  have  the  power  to  issue  negotiable  in- 
straments,  is  the  well  Known  exception;  but  that  applies  where  the 
primary  object  of  the  Corporation  is  the  cariying  on  of  trade  as 
other  persons  carry  it  on,  viz.,  by  buying  and  selling."     If  a  Railway 
Company  cannot  make  a  promissoiy  note  for  coals  or  rolling-stock, 
both  of  which  are  requisite  for  the  prosecution  of  its  legitimate 
business,  it  appears  to  me  to  follow  as  a  consequence,  that  it  cannot 
take  a  note  for  tolls  or  unpaid  stock,  especially  as  the  Charter  pro- 
vides an  expeditious  remedy  for  the  recovery  of  both.     It  is  said 
that  a  Corporation  may  make  any  contract,  except  where  the  statute 
by  which  it  is  created  or  regulated,  expressly  or  by  necessary  impli- 
cation, prohibits  such  a  contract.     I  infer  that  promissoiy  notes  come 
within  this  exception  of  contracts  here  referred  to;  and  if  so,  as 
they  cannot  be  made  they  cannot  be  taken  by  a  Railway  Company, 
and  that  a  Railway  Company  cannot  contract  for  the  acceptance  of 
a  promissory  note  in  payment  of  tolls  or  stock.     The  5th  section  of 
the  Act  of  Incorportion,  27  Vict.  cap.  56,  authorizes  the  making  of 
assessments  upon  the  shares  of  the  Company,  and  payment  to  the 
treasurer,  of  which  the  treasurer  shall  give  notice;  and  in  case  any 
abe  of  the  stockholders  neglects  to  pay  the  assessment  for  thirty 
days,  the  treasurer  may  sell  the  shares  of  the  delinquent  at  auction; 
and  they  shall  be  transfen^ed  to  the  highest  bidder.     This,  then,  is 
the  statutory  remedy  given  for  the  purpose  of  enforcing  paynieut  of 
calls;  and  without  enquiring  whether  it  interferes  in  any  way  with 
the  common  law  remedy,  can  it  te  said  that  a  contract  by  which  the 
directors  deprive  themselves  of  the  statutory  remedy  altogether,  and 
suspend  for  a  year  any  remedy  at  common  law,  is  not  by  necessary 
implication  prohibited;  or  in  the  language  of  Erie,  C.  J.,  is  not  this 
,  "a  contract  which  is  entirely  unconnected  with  the  purposes  of  its 
> incorporation?"     Assuming  the  common  law  remedy  for  the  enforce- 
Lt  of  calls  to  exist,  it  was  the  object  of  the  statute  to  provide  a 
ly  means  of  recovering  the  assessment,  unquestionably  for  the 
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purpose  of  obtaining  funds  for  the  construction  of  the  Railwa; 
This  is  entirely  defeated  by  the  acceptance  of  a  promissory  not 

Eayable  in  a  year.  If  after  that  note  nad  been  given,  the  directo] 
ad  gone  out  of  office,  and  their  successors  had  repudiated  it  as  vZti 
vires,  could  they  not  have  pleaded  or  shown  its  invalidity,  in  an 
proceeding  adopted  by  the  defendant  to  make  it  available  againi 
their  immediate  demand  for  the  assessment  it  was  made  to  secun 
It  appeal's  to  us  that  they  could,  and  this  is  a  fair  mode  of  testis 
its  validity;  for  if  the  obligation  is  not  equally  binding  on  bot 
parties,  it  will  not  avail  either.  There  is  another  branch  of  the  sul 
ject  to  which  I  have  not  referred,  and  which  in  my  opinion  has  a 
important  bearing  upon  this  question.  The  capital  stock  of  the  Co: 
poration  consists  of  S300,000,  divided  into  shares  of  $100  e^ch. 
one  portion  of  the  shareholders  paid  their  stock  in  notes,  as  in  th 
case,  and  the  other  portion  in  cash,  the  whole  sum  would  not  mab 
the  required  capital,  and  it  would  be  a  fraud  upon  the  stockholdei 
who  paid  cash.  It  appears  to  me  that  it  comes  within  the  princip 
stated  in  the  judgment  of  Montague  Smith,  J.  and  Keating  &  LusI 
J.  J.,  in  Taylor  v.  The  Chichester  &  Midhurst  Railway  Company  (] 
R.  2  Ex.  370.)  "If  a  contract  made  by  a  company  incorporated  b 
Act  of  Parliament  for  defined  and  limited  objects,  discloses  on  tl 
face  of  it  a  covenant,  which  if  enforced,  would  cause  the  funds  ( 
the  Company  to  be  appropriated  tx)  purposes  other  than  those  i 
which  the  Act  says  they  shall  be  applied,  such  an  agreement  cannc 
be  made  the  foundation  of  an  action."  By  reference  to  27  Vict,  ca; 
3,  an  Act  in  aid  of  the  construction  of  n^ilways,  it  appears  that  tl" 
subsidies  are  granted  to  certain  railways  on  the  condition  of  tl 
bona  fide  expenditure  of  certain  specified  sums  in  dollars,  so  that  tl 
whole  railway  legislation  of  the  Province  Is  founded  upon  that  prii 
ciple. 

For  these  reasons  I  am  of  opinion  that  authority  to  take  a  pron 
issoiy  note  for  calls,  cannot  be  implied  as  a  usual  and  appropriai 
means  to  accomplish  the  object  and  purpose  of  the  Charter;  and  f 
there  is  no  express  authority,  that  the  plaintiffs  cannot  i-ecover. 

Per  Curiam.    Rule  discharged. 
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Smith  v,  Fleming  &  Humbert. 

June  21,  1870. 

Id  An  action  by  the  holder  against  the  maker  of  a  promissory  note,  the  defence  was 
want  of  consideration,  and  that  the  note  came  into  the  possession  of  the  plainti£f  by 
fraud.     Held,  That  whether  there  was  fraud  or  not,  was  a  question  for  tne  jury. 

This  was  an  action  against  the  defendants  as  makers  of  two 
promissory  notes  for  S300  and  8200  respectively.  The  notes  were 
made  payable  three  months  after  date  to  Ennis  &  Gardiner,  or  order, 
and  endorsed  by  Ennis  k>  Gardiner.  At  the  trial  before  Weldon, 
J.,  at  the  St.  John  August  Circuit,  it  appeared  that  the  defendants 
and  Ennis  &  Gardiner  had  been  in  the  habit  of  accommodating  each 
other  with  notes,  and  that  the  notes  for  which  the  action  was 
brought,  liad  been  given  to  Ennis  &  Gardiner  to  be  sold  by  Hardy 
their  confidential  clerk,  anrl  the  proceeds  han<led  to  the  defendants. 
The  notes  where  not  sold  but  retained  by  Hardy,  and  money  which 
he  had  obtained  improperly  from  Ennis  &  Gardiner  used.  The  notes 
had  never  l^een  discounted ;  they  were  deposited  with  D.  J.  McLaugh- 
lan  to  put  into  the  Commercial  Bank  in  his  name  for  collection. 
Hardy  soon  after  absconded.  The  defendants  gave  notice  to 
McLaughlan  to  withhold  the  notes.  Gardiner  on  getting  back  his 
notes  to  Fleming  &  Humbert,  gave  the  following  order  to  Hardy  on 
McLaughlan : 

^-  J.  McL-vr(iHLAN,  Esq. 

Sir,— Please  arrange  with  Mr.  Hardy  for  the  three  notes  you  hold,  as  my  interest 
in  them  has  been  transferred  to  him. 

S.  Gardiner. 

After  this,  McLaughlan  gave  up  the  notes  to  Hardj',  and  after  he 
left  they  were  placed  in  the  Commercial  Bank  for  collection ;  Ennis 
&  Gardiner  had  given  no  consideration  for  the  notes. 

The  notes  were  not  paid ;  and  after  Hardy  had  left  the  country,  his 
wife  sold  the  notes  for  $9  to  her  brother  the  plaintiff  in  the  present  suit. 
The  defence  was,  that  the  notes  were  given  without  considemtion, 
and  that  the  transaction  by  which  they  came  into  the  possession  of 
Hardy,  which  was  known  by  him,  and  the  manner  in  which  they 
came  into  possession  of  the  plaintiff,  was  fraudulent.  The  learned 
Judge  told  the  jury  that  there  was  such  fraud  in  the  case,  and 
absence  of  consideration,  as  would  preclude  the  plaintiff  from 
recovering,  and  directed  them  to  find  for  defendant. 

Skinner,  Q.  C,  in  Michaelmas  Term  last  obtained  a  rule  nisi  for 

a  new  trial,  on  the  ground  of  misdirection  in  the  learned  Judge  in 

withdrawing  the  case  from  the  jury  and  directing  them  to  find  for 

w  defendant.     He  contended  that  the  question  whether  there  was 

ttaad  or  not,  should  have  been  left  to  the  jurj^  Chitty  on  Bills,  p. 
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76 ;  Peacock  v.  Rhodes  (25  L.  &  E.  533) ;  Chitty  on  Contracts,  180, 
and  Story  on  Agency,  Sec.  7,  were  cited. 

A.  L.  Palmer,  Q.  C,  showed  cause  in  Easter  Term.  There  was 
clearly  fraud  and  deceit  in  this  case,  and  therefore  it  is  impossible  for 
the  plaintiff  to  recover.  Under  the  circumstances,  as  proved  in  this 
case,  even  Ennis  &  Grardiner  could  not  have  recovered,  for  there  was 
no  consideration  given  for  the  notes,  and  Hardy  could  not,  for  the 
transaction  by  which  he  became  possessed  of  the  notes  was  a  fraud. 
Even  supposing  Hardy  to  have  become  the  owner  of  the  notes 

f)roperly,  there  was  no  transfer  by  Hardy  to  plaintiff,  to  make  the 
atter  a  holder.  Hardy  never  transferred  the  notes,  nor  assented  to 
the  plaintiff  bringing  an  action  on  them ;  for  he  was  absent  from  the 
Province,  and  his  wife  had  no  right  to  sell  the  notes. 

Skiniier,  Q.  C,  contra.  I  contend  that  the  question  whether  there 
was  fraud  in  this  transaction  or  not,  should  have  been  left  to  the 
jury,  which  was  not  done.  After  the  plaintiff  gave  his  e\ndence,  the 
learned  Judge  requested  me  to  abandon  the  case.  This  I  refused  to 
do,  and  he  then  directed  the  jury  to  find  for  the  defendant.  When 
Hardy  left  Ennis  &  Gardiner,  there  was  a  conflict  between  them  as 
to  who  owned  these  notes ;  McLaughlan  in  consequence  would  not 
givo  them  up  until  Ennis  &  Gardener  wrote  to  him  directing  him  to 
arrange  them  with  Hardy,  as  their  interest  in  them  had  been  trans- 
ferred to  him.  They  were  therefore  properly  in  Hardy's  possession ; 
and  I  contend  that  being  endorsed  by  Ennis  &  Gardiner,  and  then 
passing  from  hand  to  hand,  they  became  the  same  as  notes  payable 
to  bearer,  and  can  be  recovered  on  by  the  party  holding  them ; 
therefore  the  plaintiff  was  entitled  to  recover. 

Cur.  adv.  rndt 

Allen,  J.,  now  delivered  the  juugment  of  the  Court. 

The  learned  Judge  directed  the  jury  that  there  was  such  fraud 
shown  in  this  case  as  would  preclude  the  plaintiff  from  recovering, 
and  therefore  dii^ected  a  verdict  for  defendant.  We  think  that  if 
the  case  turned  on  the  question  of  fraud,  it  was  a  question  for  the 
jury,  under  the  circumstances,  rather  than  the  Judge,  and  should 
have  been  submitted  to  them.  The  rule  must  be  made  absolute  for 
a  new  trial. 
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Junk  21,  1870. 

O.  who  resided  at  Fredericton,  had  deaUogs  in  lumber  with  F.,  who  resided  at  Provid- 
<oce,  R,  I.  D.  wrote  to  F.  aaking  him  to  join  with  him  in  the  purchase  at  a  price 
named,  on  joint  account,  of  certain  laths  to  be  manufactured  by  M.  F.  telegraphed 
in  reply,  "Take  the  laths."  M.  was  unable  to  manufacture  without  suDplies ;  and 
L  at  a  meeting  of  E.  M.  and  I.,  agreed  to  supply  M.,  the  laths  cut  by  M.  to  belons 
to  L  from  the  time  they  left  the  saw.  L  being  shown  the  contents  of  the  letter  and 
telegram,  agreed  to  furnish  the  laths  to  D.  at  the  price  named  therein.  The  laths 
were  deliv^ed  to  D.  and  shipped  by  him  to  F.,  who  sold  them  on  joint  account. 

Bdd,  Fisher,  J.  difsenUerUe,  in  an  action  against  D.  and  F.  for  the  price  of  the  laths, 
that  D.  had  authority  from  F.  to  purchase  from  I.  on  joint  account,  the  laths  pur- 
chased being  those  cut  by  M.  and  referred  to  in  the  letter. 

That  the  authority  being  in  writing,  whether  D.  had  authority  to  purchase  or  not 
was  a  question  ol  law  for  the  Judge  to  determine,  and  not  for  the  jury; 

This  was  an  action  to  recover  damages  for  the  non-acceptance  of 
a  quantity  of  laths  bargained  and  sold  by  the  plaintiff  to  the  de- 
fendants, with  a  count  for  goods  sold  and  delivered,  and  for  money 
bid  and  received.  At  the  trial  before  Fisher,  J.,  at  the  York 
sittings,  it  appeared  that  Dowling,  one  of  the  defendants,  who  re- 
sided at  Fredericton  and  carried  on  business  under  the  style  of 
McLean  &  Dowling,  had  certain  transactions  in  lumber  and  shingles 
with  the  other  defendant,  Fogg,  who  resided  at  Providence,  Rhode 
Island.  A  large  amount  of  correspondence  between  Dowling  and 
Fogg  was  put  in  evidence,  from  which  it  appeared  that  Dowling  de- 
sired Fogg  to  engage  with  him  on  joint  account  in  a  transaction  for 
the  purchase  of  certain  laths  to  be  cut  by  Morrison,  who  had  a  mill 
near  Fredericton.  On  the  9th  February,  1867,  Dowling  wrote  to 
Fogg  as  follows:  "Morrison  was  in  to-day  to  see  us;  he  is  anxious 
to  tiix  a  price  say  for  four  or  five  millions  of  his  laths.  Parties  from 
St  John  have  made  him  offers  of  $1.25  delivered  there;  will  cost 
eleven  or  twelve  cents  to  freight  them  to  St.  John.  We  are  afraid  if 
we  don't  close  with  him  at  a  figure,  we  will  not  get  all  his  first 
month  8  cutting.  Will  you  go  in  on  joint  account  with  ua  for  his 
first  five  millions  at  $1.13  gold?  If  we  cannot  get  them  at  that,  go 
two  or  three  cents  more.  Bettor  make  a  beginning  on  the  ioint 
business;  telegraph  us  on  receipt  of  this  if  you  will.  In  reply  to 
this,  Fogg  on  the  I7th  February  telegraphed  to  Dowling,  "Take  the 
laths,"  Morrison  it  appeared  was  unable  to  manufacture  the  laths 
without  supplies,  and  communicated  this  fact  to  Dowling;  and  at 
the  meeting  of  Dowling,  Morrison,  and  the  plaintiff,  it  was  agreed 
that  the  plaintiff  should  make  the  necessary  advances  to  Morrison 
to  enable  nim  to  manufacture  the  laths,  and  that  in  consideration  of 
*Qch  supplies,  the  laths  should  be  the  property  of  the  plaintiff  from 
tfce  time  they  left  the  saw.  Dowling  communicated  to  plaintiff  the 
jtaitents  of  the  letter  he  had  written  to  Fogg  on  the  9tn  February, 
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and  the  telegram  in  answer  thereto  from  Fogg  to  Dowling,  < 
17th  February,  and  plaintiff  agreed  to  furnish  the  stipulated 
tity  of  laths  at  the  price  named.  Fogg  was  not  cominunieatec 
at  that  time  in  regard  to  the  connection  of  the  plaintiff  wit 
transaction,  and  the  first  intimation  he  had  of  it  was  in  Oc 
1867,  when  the  plaintiff  rendered  him  an  account  of  the  pr 
the  laths.  The  laths  were  manufactured  by  Morrison,  and 
three  millions  delivered  to  Dowling,  and  shipped  by  him  to 
who  disposed  of  them  on  joint  account.  The  balance  of  th» 
millions  sold  were  not  delivered  to  Dowling,  because  he  said  h 
unable  to  pay  for  them. 

On  the  part  of  the  defendant,  (Fogg,)  it  was  contended  that 
ling's  letter  and  Fogg's  telegram  referred  only  to  a  traiisactior 
Morrison,  and  did  not  authorize  Dowling  to  purchase  laths 
Inches;  and  even  if  it  did,  in  either  case  the  contract  was  be 
Dowling  and  Inches,  and  Fogg  was  not  liable  on  it.  It  wa 
shown  that  prior  to  the  making  of  the  contract,  Dowling  w 
debted  to  Fogg  in  a  large  amount,  and  that  Morrison  was  inc 
to  Dowling. 

The  learned  Judge  left  to  the  jury  to  find  from  the  evi 
whether  the  defendant  (Dowling)  had  authority  from  Fogg  tc 
chase  the  laths  from  Inches;  but  expressed  the  opinion  that  i 
view  he  took  of  the  case,  Dowling  only  had  authority  to  pui 
from  Morrison.     The  jury  found  for  the  defendants. 

A.  L.  PalTneVy  Q.  C,  in  Hilaiy  term  last  obtained  a  rule  ni 
a  new  trial,  on  the  ground  {inter  aim)  of  misdirection,  in  thj 
learned  Judge  should  have  directed  the  jury  that  Dowlim 
authority  from  Fogg  to  make  a  contract  with  Inches  for  the 
chase  of  the  Morrison  laths. 

W,  Jack,  Q.  C.  and  S,  R,  Thomson,  Q.  C,  showed  cause  in  I 
term.  We  contend  that  Dowling  was  never  authorized  by  Fo 
pledge  his  credit;  Dowling  was  neither  his  agent  nor  his  partn 
pledge  his  credit.  [Ritchie,  C.  J.:  Taking  the  letter  of  th 
February  and  the  telegram  of  the  17th,  can  you  say  that 
would  not  be  liable  as  a  partner?]  Thase  two  papei-s  wouL 
make  out  a  partnership  without  extrinsic  evidence.  [Ritchie, 
When  the  laths  were  bought,  was  not  Fogg  a  joint  purcliaser?] 
for  the  phrase  "joint  account"  is  merely  a  term  of  trade  capa 
being  explained.  [Ritchie,  C.  J.:  I  should  say  the  momen 
laths  were  bought  on  joint  account,  Fogg  and  Dowling  became 
ners  as  to  that  transaction.]  [Allen,  J.:  I  think  we  cannot 
otherwise,  without  doing  violence  to  the  meaning  of  the  w 
Unless  our  contention  is  right,  there  could  be  no  joint  account  1 
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action  without  a  partnership,  and  we  contend  that  the  term  is 
capable  of  a  different  explanation. 

2.  Even  if  that  view  of  the  case  is  not  correct,  the  meaning  and 
the  only  reasonable  meaning  of  the  letter  and  telegram  is,  that  Dow- 
ling was  only  authorized  to  pledge  Foggs  oredit  to  Morrison. 
[Ritchie,  C.  J.:  This  was  a  joint  business  between  Dowling  and 
Fogg.  Dowling  writes  to  Fogg,  asking  if  he  will  engage  with  him 
in  the  purchase  of  Morrison's  laths  on  joint  account.  Fogg  tele- 
graphs "Take  the  laths."  As  long  as  the  laths  were  the  same  that 
Fogg  authorized  him  to  buy,  it  was  not  necessary  they  should  be 
bought  from  a  particular  individual.]  There  being  no  general  part- 
nership between  the  parties,  if  Dowling  had  authority  to  purchase, 
it  could  only  be  to  purchase  from  Morrison,  It  is  impossible  that  a 
man  should  allow  a  person  to  constitute  himself  his  creditor  without 
his  permission.     On  that  ground  alone,  the  rule  must  be  discharged. 

A,  L.  Palmer,  Q.  C,  contra.  The  contract  in  this  case  is  wholly 
in  writing;  nothing  rests  in  parol.  The  Morrison  laths  were  of  a 
superior  quality;  Dowling  and  Fogg  desired  to  secure  them.  There 
was  no  limitation  of  power  to  prevent  Dowling  from  dealing  with 
whom  he  pleased,  as  long  as  he  got  the  Morrison  laths,  and  the  term 
"Morrison  laths"  could  only  refer  to  laths  which  Morrison  was  to  cut, 
for  there  were  none  cut  then.  The  letter  and  telegram  constituted 
a  contract  for  Morrison's  first  four  or  five  millions,  and  that  was 
nuule  on  joint  account.  The  authority  of  Dowling  to  make  the  con- 
tract was  entirely  in  writing;  it  was  then  purely  a  question  of  law, 
for  there  was  no  fact  in  dispute,  and  nothing  to  leave  to  the  jury. 

Cur.  adv.  vult. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  majority  of  the 
Couit* 

This  was  an  action  for  not  accepting  a  quantity  of  laths  bargained 
and  sold  by  the  plaintiff  to  the  defendants,  with  a  count  for  goods 
sold  and  delivered,  and  for  money  had  and  received. 

It  appeared  that  Dowling,  who  resided  at  Fredericton,  had  had 
dealings  relating  to  lumber  with  Fogg,  who  resided  at  Providence, 
Rhode  Island ;  and  that  on  the  9th  February,  1867,  he  wrote  to 
Fo^  as  follows :  "  Morrison  was  in  to-day  to  see  us.  He  is  anxious 
to  fix  a  price,  say  for  four  or  five  millions  of  his  laths.  Parties  from 
St.  John  have  made  him  offers  of  $1.25,  delivered  there ;  it  will  cost 
Mm  11  or  12  cents  to  freight  them  to  St.  John.  We  are'  afraid  if 
^^  don't  dose  with  him  at  a  figure,  we  will  not  get  all  his  first 

'*techie,  C.  J.     AUen  k  Weldon,  J.  J. 
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month's  cutting.  Will  you  go  in  on  a  joint  account  with  us  for  hii 
first  five  millions,  at  SI. 13  gold  ?  If  we  cannot  get  them  at  that,  gc 
two  or  three  cents  more.  Better  make  a  beginning  on  the  joint 
business ;  telegraph  us  on  receipt  of  this,  if  you  will."  In  reply  to 
this,  Fogg  telegraphed  to  Dowling  as  follows:  "Take  the  Iath&" 
Morrison,  the  person  referred  to  in  Bowling's  letter,  had  a  mill  near 
Fredericton,  at  which  the  laths  referred  to  were  to  be  manufisictured 
during  the  next  season.  It  appeared  that  Morrison  was  unable  to 
manufacture  the  laths  without  supplies.  He  communicated  this  fact 
to  Dowling ;  and  at  a  meeting  of  Dowling,  Morrison,  and  Inches  the 
plaintiff',  it  was  understood  that  Inches  should  make  the  necessary 
supplies  to  Morrison,  and  that  the  laths  should  be  Inches'  property 
as  they  came  from  the  saw ;  and  Dowling  having  communicated  tc 
Inches  the  contents  of  the  above  letter  and  telegram,  he  agreed  tc 
furnish  the  stipulated  quantity  of  laths  at  the  price  named.  Nc 
communication  was  had  with  Fogg  by  the  plaintiff.  The  laths  were 
manufactured,  and  between  three  and  four  millions  delivered  tc 
Dowling  and  shipped  by  him  to  Fogg,  who  disposed  of  them  on  joint 
account.  There  remained  a  balance  towards  the  fulfilment  of  the 
contract,  of  which  Dowling  was  informed,  but  which  were  not 
delivered  because  he  said  he  was  unable  to  pay  for  them.  Aftei 
that,  in  October,  Inches  rendered  an  account  to  Fogg  for  the  price  oi 
the  laths,  which  was  the  first  knowledge  he  had  of  Inches'  cormectior 
with  the  matter. 

A  good  deal  of  irrelevant  testimony  appears  to  have  been  intor 
duced,  and  a  great  deal  to  which  exception  was  taken ;  but  it  is  nol 
necessary  to  consider  those  matters,  as  we  think  there  must  be  a  ne^ 
trial  on  the  more  broad  question  in  controversy. 

Fogg's  contention  is,  that  Dowling's  letter  and  his  telegram  refer 
red  only  to  a  transaction  with  Morrison,  and  did  not  authoria 
Dowling  to  purchase  from  Inches ;  and  even  if  it  did,  in  either  cas< 
the  contract  was  between  Dowling  and  Inches,  and  he  (Fogg)  weu 
not  liable  on  it.  But  it  is  clear  to  us  that  the  transaction  was  for  th< 
purchase  of  certain  laths  then  about  to  be  manufactured  by  Moixisoi 
on  joint  account ;  and  in  our  opinion  the  authority  was  to  purchast 
those  laths,  the  quantity  and  price  being  specified ;  and  as  long  ai 
the  laths  contemplated,  namely,  those  manufactured  by  Morrison 
were  purchased  by  Dowling,  and  the  quantity  and  price  not  exceeded 
and  the  laths  were  received  by  Fogg,  his  liability  to  pay  attached 
whether  the  purchase  was  from  Morrison  who  actually  manufac 
tured  them,  or  from  Inches  who  furnished  the  means  for  thei 
manufacture,  and  whose  property  they  became  as  soon  as  they  weri 
cut,  Dowling  and  Fogg  were  clearly  partners  in  the  transaction 
Dowling  having  authority  to  purchase  and  ship  to  Fogg,  and  he  t< 
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receive  and  dispose  of  them  on  joint  account ;  and  beyond  this,  with 
the  transactions  and  state  of  accounts  between  Dowling  and  Foffg, 
or  Dowling  and  Morrison,  we  think  the  plaintiff  has  nothing  to  do ; 
and  we  cannot  see  any  evidence  of  acts  or  declarations  on  the  part  of 
the  plaintiff,  which  in  any  way  released  Fogg  from  his  joint  liability. 
The  authority  to  Dowling  in  any  case  was  in  writing  by  the  letter 
snd  telegram,  and  was  in  our  opinion,  a  question  for  the  Judge  and 
not  for  the  jury.  The  rule  must  therefore  be  made  absolute  for  a 
new  trial. 

Fisher,  J. — This  was  an  action  to  recover  for  a  quantity  of  laths 
sold  and  delivered  by  the  plaintiff  to  the  defendant,  and  also  for 
non-acceptance  of  a  portion  bargained  and  sold.  Dowling,  who 
carried  on  business  in  Fredericton,  under  the  name  of  McLean  & 
Dowling,  had  dealings  with  Fogg,  who  carried  on  business  at  Provi- 
dence, Rhode  Island.  Dowling  nad  made  advances  to  Morrison  (who 
had  a  mill  near  Frederieton),  oy  which  he  became  indebted  to  him ; 
and  Dowling  was  indebted  also  to  Fogg,  and  was  asking  further 
advances  for  himself,  and  to  enable  him  also  to  assist  Morrison.  On 
the  1st  January,  1867,  Dowling  vnrote  to  Fogg,  giving  him  an 
account  of  the  state  of  the  lumber  operations,  and  proceeds  thus : 
"We  can  give  you  our  position.  Last  year  we  purchased  from 
Monrison  five  millioijs  of  laths ;  this  year  we  will  have  control  of 
ten  millions  he  will  manufacture,  and  will  have  the  right  to  contract 
at  a  certain  figure  up  to  the  15th  of  March."  On  the  12th  January, 
Dowling  wrote  to  Fogg,  in  which  he  says :  **  Would  like  very  well  if 
ou  could  fix  three  or  four  cargoes  of  laths."  On  the  17th  January 
e  wrote  Fogg  thus :  "  Suppose  I  close  for  five  millions  of  laths,  can 
vou  fix  two  other  cargoes  ?"  On  the  26th  January  he  wrote  to 
Foag:  •*  We  are  very  anxious  to  know  how  laths  will  shape.  The 
PhSidelphia  folk  have  gone  in  strong  at  St.  John,  and  parties  from 
fliere  (St.  John)  have  been  asking  Morrison  about  his  laths  ;  would 
^ere  be  a  risk  to  close  for  two  or  three  millions  ?  Give  us  your 
ideas  on  the  subject"  On  the  29th  Januaiy  he  wrote :  "  We 
see  the  necessity  of  having  the  laths  for  our  business,  and  have 
secured  them ;  it  is  a  large  operation,  and  feel  very  anxious  to  make 
sales  of  them  or  fix  cargoes,  &c.,  &c.  We  will  figure  Ingiaham  up  on 
the  clapboards  ;  after  seeing  him,  will  write  you  fully."  On  the  9th 
Fehruaiy,  1857,  he  wrote  Fogg :  "  The  $3,000  draft  we  made  on  you 
^  one  hundred  and  twenty  days ;  proceeds  we  advanced  to  Morrison 
•nd  Ingraham.  Morrison  was  in  to-day  to  see  us.  He  is  very 
Vokras  to  fix  a  price,  say  for  four  or  five  millions  of  his  laths. 
Bfee&B  from  St.  John  have  made  him  ofiers  of  $1.25  delivered  there ; 
cost  him  eleven  or  twelve  cents  to  freight  them  to  St.  John. 
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We  are  afraid  that  if  we  don*t  close  with  him  at  a  figure,  we  will 
not  get  all  his  first  month's  cutting.  Will  you  go  in  on  joint 
account  with  us  for  his  fii-st  five  millions  at  81.13  gold  ?  If  we  can- 
not get  them  at  that,  go  two  or  three  cents  more.  Better  make  a 
beginning  in  the  joint  business ;  telegraph  us  on  receipt  of  this  if 
you  will,  &c.  In  your  financial  arrangements  for  May,  you  can 
count  on  getting  in  shipments  from  us  sufficient  for  you  to  realize 
from  to  square  us."  On  the  13th  February  he  WTote  Fogg :  "  We 
wrote  you  on  the  9th,  and  telegraph  you  to-day  to  telegraph  us  on 
receipt  of  the  letter.  The  St.  John  agent  of  the  Baltimore  and 
Philadelphia  houses  have  clased  with  some  parties  here  for  their  laths 
and  pickets  for  the  year,  and  have  made  offers  to  Monison  for  his 
first  four  or  five  millions  of  laths ;  the  object  is  to  control  early  ship- 
ments of  laths.  In  Morrison's  case,  we  cannot  make  him  hold  bacK, 
although  he  owes  us,  unless  we  are  prepared  to  make  him  an  offer, 
positive,  the  same  as  the  other  painty ;  that  is  the  reason  why  we 
wrote  you  to  go  in  on  joint  account  for  the  first  four  or  five  millions ; 
by  that  means  we  will  get  control  of  the  balance  of  his  sawing  for 
the  year."  On  the  15th  February  he  wrote  Fogg  thus  :  "  We  wrote 
on  the  13th  inst.,  and  telejzraphed  you  to  reply  by  telegraph  to  the 
proposal  to  buy  four  or  five  millions  of  Morrison's  laths  on  joint 
account  up  to  closing  of  telegraph  this  evening,  and  have  not  heard 
from  you  ;  hope  to  hear  on  Monday.  We  thii^Jt  the  B.  &  P.  houses 
are  disposed  to  buy  up  and  control  the  lath  business  on  our  river 
this  year  if  they  can,  and  we  don't  want  that  state  of  things." 

On  the  17th  February,  Fogg  telegraphed  to  Dowling  as  follows : 
"  Take  the  laths,"  and  on  the  30th  Febnuuy  Dowling  wrot«  Fogg : 
"  In  closing  with  Morrison  for  the  five  million  of  laths,  we  stipulated 
that  the  laths  should  be  tied  with  two-strand  yam,  well  tied,  that 
is  the  end ;  the  single  strand  breaking  so  easy,  that  we  told  him 
unless  he  tied  with  the  two-strand,  we  woidd  not  close  trade. 
Further,  we  have  the  refusal  of  balance."  On  the  18th  of  February, 
Fogg  wrote  to  Dowling  as  follows :  "  Yours  of  the  9th  came  to  hand 
this  morning,  and  I  at  once  telegraphed  you  to  take  Morrison's  laths 
at  best  price  you  can  make." 

Morrison  was  to  manufacture  the  laths  in  his  mill  the  ensuing 
season,  and  required  assistance  to  enable  him  to  do  so;  and  at  a 
meeting  of  Dowling,  Inches,  and  Morrison,  in  Dowling's  office,  it  was 
agreed  that  the  plaintiff  should  make  the  necessary  supplies,  and  the 
laths  should  be  his  property  as  they  came  from  the  saw.  The  plain- 
tiff says  Morrison's  position  was  spoken  of  as  regards  running  the 
mill,  and  that  he  would  require  some  assistance  by  way  of  supplies 
to  carry  on  the  cutting;  and  he  also  said  it  would  be  necessar}^  to  be 
secured  in  any  advances  he  made.    It  was  then  agreed  that  the  con* 
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kact  should  be  made  with  him  for  the  five  million  laths  cut  by 
Morrison,  and  called  the  Morrison  laths,  and  that  they  should  be  his 
pwyerty  from  the  time  they  left  the  saw  until  delivered  to  Dowling; 
and  in  conaideration  thereof  he  was  to  make  advances,  and  the  ac- 
ooont  was  to  be  kept  separate.    He  made  advances  to  the  amount 
of  $2,078.38,  and  the  account  in  his  ledger  was  headed  McLean  & 
Dowling — Mill  Account    He  went  on  making  advances,  and  Mor- 
rison deiiverii^  the  laths;  that  he  had  previously  been  speaking  to 
Dowling,  and  J5owling  said  he  would  purchase  if  Fogg  would  join 
him;  and  it  was  agreed  that  Dowling  should  write  to  Fogg,  and  ask 
him  if  he  would  join  him  in  a  contract.    He  promised  to  write  to 
Fogg  upon  the  subject,  and  told  him  he  had  written  to  Fogg.    A  few 
days  afterwards,  Dowling  told  him  he  had  received  a  despatch  from 
Fqgg  that  he  would  join  him  in  the  contract.    Dowling  comDiuni- 
eated  to  him  the  contents  of  the  letter  and  telegram,  and  was  in  the 
hibit  of  reading  portions  of  letters  referring  to  the  business  he  was 
talking  about.     After  the  receipt  of  the  tdegram,  Dowling  said  he 
would  take  the  laths  and  make  the  bargain  when  he  got  the  letter; 
tnd  it  was  not  fairly  closed  until  Fogg  s  letter  of  the  18th  February 
wag  received,  when  Dowling  said  he  had  sufficient  authority  from 
fogg  to  purchase  the  five  millions  at  $1.15  gold  per  M.,  delivered  at 
the  mill  in  Fredericton.    It  was  distinctly  stated  that  the  first  five 
laillions  cut  at  tke  mill  were  bought  in  partnership  with  Fogg;  the 
halance  of  the  laths  to  be  cut  at  the  mill  were  sold  to  Dowling  on 
his  own  account,  in  which  Fogg  had  no  interest    Dowling  states 
^t  he  had  seen  Morrison  almost  daily  negotiating  for  the  laths. 
Iforrison  was  anxious  to  fix  a  price  for  his  laths.     Prior  to  that,  he 
hmd  shewn  Dowling  a  letter  from  his  brother  in  St.  John  about  the 
l«ths,  and  that  was  the  reason  Morrison  wanted  him  to  fix  a  price 
thai  he  would  give  for  the  laths  if  he  bought  them,  and  that  was  the 
^leason  he  wrote  the  letter  of  the  9th  February  to  Fogg.    He  closed 
ynHtk  Morris(m  for  the  laths  after  he  got  the  despatch  of  17th  Febru- 
^xy,  1867.    He  adds:  "I  had  Morrison  and  Inches  both  present.    I 
^osed  with  them.    I  closed  for  five  millions  with  Inches  in  Mor- 
nKHi's  presence.    I  should  have  put  Inches  in  the  letter  instead  of 
Uorrison.    Morrison  was  virtually  the  manufacturer;    they  were 
oawed  in  his  mill.    Morrison  owed  me  about  Sl,137  on  the  1st  March. 
The  sum  was  not  more  than  $300  difierent  at  the  time  of  making 
the  contract.    I  wanted  to  get  these  laths  in  payment  of  the  account. 
1  had  not  intended  to  separate  Morrison  from  Inches;  it  was  a  kind 
of  a  mixed  up  account.    *     *    Morrison  was  to  carry  on  the  mill 
ttraogh  Inches.    It  was  understood  the  property  should   vest  in 
firom  the  time  it  was  cut.    It  was  xmderstood  that  I  agreed 
irriaoQ  should  deliver  the  laths  to  myself  and  Fogg  for  Inches. 

11 
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Inches  v,  Fogg  &  Dowling. 


It  was  not  agreed  that  I  and  Fogg  were  to  make  payment  of  the 
whole  to  Inches,    The  laths  were  to  pay  the  advances. ' 

The  plantiff  never  had  any  communication  with  Fogg,  nor  had  he 
any  knowledge  of  the  plaintflTs  connexion  with  the  transaction  til] 
some  months  after  the  delivery  of  the  laths' (upwards  of  three  mil- 
lions) when  he  was  called  upon  for  payment;  though  he  had  seen  the 
plaintiff  in  Providence  in  March  next  after  the  making  of  the  con- 
tract, having  been  introduced  by  letter  from  Dowling;  and  in  the 
letter  of  13th  February,  the  plaintiff  is  mentioned  in  connexion  with 
some  coiTection  of  an  account  of  sales  of  the  caxgo  of  a  vessel  in 
which  he  was  interested,  and  described  as  the  party  who  is  inter- 
ested in  16-64  shares  of  the  "Walter  Scott."  But  no  intimation 
whatever  was  made  to  Fogg  by  Dowling,  or  by  the  plaintiff,  or  anj 
one  else,  that  Inches  was  connected  with  the  purchase.  The  laths 
were  manufactured  by  Morrison,  and  between  three  and  four  mil- 
lions delivered  to  Dowling  and  shipped  by  him  to  Fogg,  who  disposed 
of  them  on  joint  account.  There  remained  a  balance  towards  the 
fulfilment  of  the  contract,  of  which  Dowling  was  informed,  but 
which  were  not  delivered  because  he  said  he  was  unable  to  pay 
for  them. 

Fogg's  contention  is,  that  Dowling's  letters  and  his  telegrams  only 
refer  to  a  transaction  with  Momson,  and  did  not  authorize  Dowling 
to  purchase  from  Inches;  and  if  it  did,  in  either  case  the  contract 
was  between  Dowling  and  Inches,  and  he  (Fogg)  was  not  liable  on 
it.  My  first  impression  on  the  trial  was,  that  Dowling  was  not 
bonnd  as  to  the  person  from  whom  he  purchased  the  laths,  he  having 
got  the  laths  which  were  cut  at  Morrison's  mills,  and  I  refused  to 
nonsuit  the  plaintift*  on  that  ground;  but  when  the  facts  were  all 
out,  and  all  the  sun-ounding  circumstances  proved,  I  was  of  opinion 
that  Dowling  8  authority  to  purchase  was  to  buy  the  laths  from 
Morrison.  If  that  was  a  question  of  law  for  the  Judge  to  decide,  1 
should  have  so  decided  at  the  trial;  but  it  appeared  to  me  that,  as  in 
the  agreement,  the  authority  to  make  it  and  the  surrounding  circum- 
stances were  partly  written  and  partly  verbal,  according  to  the  prin- 
ciple laid  down  in  McPherson  v.  The  Fredericton  Boom  Companj 
(ante  vol.  1,  p.  337,)  it  was  a  question  for  the  jury,  who  airived  at  the 
same  conclusion  I  did,  and  found  for  the  defendants  on  that  point. 

I  have  examined  my  notes  of  the  trial,  and  considered  this  cast 
fully,  and  am  unable  to  come  to  any  other  conclusion.  Dowlinj 
was  indebted  to  Fogg  absolutely  in  a  large  amount,  and  Fogg  hac 
accepted  his  drafts  for  a  further  large  amount,  which  he  would  hi 
compelled  to  pay  and  did  pay,  before  any  remittances  were  made 
Morrison  was  indebted  to  Dowling,  and  Fogg  was  making  advances 
to  Dowling  to  enable  him  to  assist  Morrison,  as  he  represented  t< 
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Fogg.  One  of  the  defendants  was  referred  to  in  the  letter  of  the 
OtOebruary,  in  which  he  requests  Fogg  to  join  in  the  contract,  and 
in  which  Dowling  states  the  proceeds  were  advanced  to  Morrison 
and  Ingraham,  meaning  a  certain  portion  to  each,  as  they  were  not 
connected  together  in  any  way.  It  appeared  to  me  that  the  obvious 
intention  of  Fogg  was  to  purchase  from  Morrison  that  Dowling 
might  recover  his  advances,  and  he  (Dowling)  be  better  able  to  pay 
Fogg.  Fogg  in  his  evidence  states  that  was  the  real  intent;  but  I 
infer  it  was  the  intent  from  the  letters,  telegram,  and  surrounding 
circumstances,  and  the  jury  to  whom  I  left  it  came  to  the  same  con- 
clusion. From  the  nature  of  the  negotiations,  all  the  parties  must 
have  known  the  nature  and  extent  oi  Dowling  s  authority.  This  is 
the  principal  point  in  this  case,  and  one  in  which  I  regret  that  I  am 
compelled  to  differ  from  the  rest  of  the  Court. 

Per  Curiam.    Rule  absolute. 


WiLus  V.  The  Commissioners   of  the   European  and  North 

American  Railway. 

June  23,  1870. 

Hie  ComimBnonera  of  the  K  &  N.  A.  Railway,  in  the  absence  of  any  regulations  ap 
proved  by  the  Goyemor  in  Council  limiting  their  responsibility  for  the  safe  convey- 
ance of  goods  and  luggage,  are  subject  to  the  same  liabilities  as  common  carriers. 

This  was  an  action  to  recover  damages  for  the  loss  by  the  negli- 
gence of  the  defendants,  of  a  trunk,  gun,  gun  case,  portmanteau, 
wearing  apparel,  and  other  articles  of  uie  plaintiff,  while  being  con- 
veyed by  the  defendants  from  Petitcodiac  Station  to  Moncton.     At 
the  trial  before  Weldon,  J.,  at  the  last  Westmorland  July  Circuit, 
it  appeared  that  the  plaintiff  on  the  1st  September,  18G6,  brought 
the  articles  in  question  to  the  Station  at  Petitcodiac,  for  conveyance 
to  Moncton  by  the  railway.     They  were  in  his  wagon,  and  by  di- 
rection of  the  station  master,  the  plaintiff  took  the  wagon  round 
to  the  lumber  platform  as  the  most  convenient  place  to  put  it  on 
board  the  train.     The  wagon  was  placed  by  the  employees  of  the 
railway  on  an  open  platform  car,  and  the  goods  in  (question  remained 
in  the  wagon  without  any  covering.     On  the  way  to  Moncton  they 
caught  fire  from  sparks  from  the  engine,  and  were  destroyed.     The 
plaintiff  made  a  demand  for  their  value.     For  the  defence,  evidence 
■was  given  of  certain  regulations  posted  up  in  the  station  house  at 
'.fMitcodiac  by  the  authority  of  the  Commissioners,  which  forbade 
^fte  carrying  of  goods  on  the  railway  otherwise  than  directed  therein. 


158  CASES  IN  THE  SUPREME  COURT. 


Willi!  V.  The  ConumBsionen  of  the  European  &  North  Amecioan 

and  limited  the  defendants'  liability;  but  the  plaintiff  denied  all 
knowledge  of  any  such  regulations,  and  stated  that  when  he  asked 
the  station  master  whether  he  should  leave  the  goods  in  the  wagon, 
he  replied  that  he  might  take  them  out  or  not,  just  as  he  liked. 
Decker  the  Conductor,  testified  that  he  said  in  plaintiff's  presence 
that  if  the  goods  were  left  in  the  wagon  it  must  be  at  his  own  risk; 
but  plaintiff*  denied  having  heard  such  a  remark  made,  or  assented 
to  it.  There  was  no  evidence  that  such  regulations  had  been  approved 
by  the  Governor  in  Council,  as  required  by  19  Vict.  cap.  15,  sec.  10. 
The  learned  Judge  told  the  jury  that  if  the  plaintiff*  was  warned 
that  the  goods  if  left  in  the  wafifon  would  be  at  his  own  risk,  and 
took  the  responsibility  on  himself,  he  could  not  recover;  but  if  not, 
and  the  defendants  by  their  negligence  and  improper  care  of  the 
goods  in  not  covering  thera  and  exposing  them  to  fire,  8uff*ered 
them  to  be  destroyed,  then  the  defendants  were  liable.  In  the  ab- 
sence of  any  regulations  approved  of  by  the  Governor  in  Council 
under  19  Vict.  cap.  15,  sec.  10,  the  same  liabilities  attached  to  the 
defendants  as  to  common  carriers,  and  if  the  jury  found  them  guilty 
of  negligence  the  verdict  must  be  for  the  plaintiff.  Verdict  for 
plaintiff, 

W.  H.  Tuck,  Q.  C,  in  Michaelmas  term  last  moved  for  a  new  trial, 
on  the  grounds:  1.  That  the  proof  did  not  support  the  declaration, 
which  alleges  that  they  undertook  to  carry  safely  and  securely  at  all 
events,  whereas  they  only  undertook  to  caiTy  conditionally.  2.  The 
baggage  not  being  checked  but  put  on  board  as  freight,  the  7th  Rule 
was  not  complied  with,  and  the  defendants  are  not  responsible.  3. 
By  17th  Rule  of  freight  tariff^,  vehicles  are  only  taken  at  owner's 
risk  from  fire,  &c  4.  Verdict  against  evidence,  it  appearing  that 
the  loss  was  by  the  plaintiflTs  own  default  and  not  hy  tne  default  of 
defendants.  Great  N^orthern  Railway  Company  v.  Shepherd  (8  Ex. 
30,)  was  cited.    A  rule  nisi  being  gi-anted. 

WedderhvA^  showed  caase  in  Hilary  Term.  The  plaintiff's  goods 
were  put  on  board  the  train  in  the  wagon  by  the  employees  of  the 
defendants,  and  they  having  accepted  the  goods  for  conveyance,  and 
they  being  destroyed  while  in  their  charge,  there  is  prima  facie  evi- 
dence of  negligence,  and  the  onus  of  showing  the  contrary  is  on  the 
defendants.  The  third  count  of  the  declaration  covers  the  objections 
entirely.  The  case  cited.  Great  Western  Railway  Company  v.  Shep- 
herd (8  Ex.  p.  30),  does  not  touch  this,  for  there  the  goods  were 
secreted;  but  in  the  judgment  of  Parke,  B.,  in  that  case,  he  says, 
that  if  the  Railway  Company  choose  to  treat  merchandize  of  their 
passengers  carried  by  them  as  personal  luggage,  they  are  responsible 
tor  its  loss.     No  rules  which  the  Commissioners  choose  to  make  can 
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free  ihem  from  the  ordinary  responsibility  which  attaches  to  them 
u  common  carriers,  unless  such  rules  have  been  approved  by  the 
Governor  in  Council  as  required  by  the  Act,  which  was  not  done. 
There  is  no  evidence  whatever  that  the  loss  was  caused  by  the  plain- 
tiff's own  default,  but  even  if  there  was,  that  was  a  question  for  the 
juiy,  and  they  having  found  to  the  contrary,  the  rule  must  be  dis- 
dbarged. 

C  W.  WeldoUy  contra.  The  conveyance  of  goods  being  a  mere 
niatter  of  contract^  the  Commissioners  may  make  any  contract  they 
idease,  and  the  terms  on  which  they  agree  to  convey  goods  are  shown 
07  the  regulations  published  by  them.  [Ritchie,  C.  J. :  Would 
thit  relieve  them  from  gross  negligence?]  Yes,  I  think  it  would, 
[Ritchie,  C.  J.:  Surely  it  cannot  be  possible  that  if  they  put  the 
goods  of  a  party  in  such  a  position  that  they  must  be  destroyed  or 
ownaged,  that  they  can  free  themselves  from  responsibility.]  I  con- 
tend that  they  can  make  contracts  to  limit  their  responsibility  in 
iny  manner  they  please.  The  fact  of  the  goods  being  damaged  is 
notpnma/cu??^  evidence  of  negligence.     The  rules  require  all  bag- 

E^  to  be  checked.  The  plaintiff  chose  to  exercise  his  option  by 
ving  them  in  an  improper  place  without  being  checked,  and  can- 
not therefore  complain.  Thei*e  was  no  evidence  of  negligence  on 
the  part  of  the  deiendants. 

Cur,  oflv.  vult 

Allen,  J.,  now  delivered  the  judgment  of  the  Court. 

The  defence  in  this  case  mainly  relied  on  was,  that  by  certain 
regulations  of  the  Commissioners  publicly  posted  up  at  the  station 
whence  the  carriage  and  baggage  injured  in  this  case  were  trans- 
mitted, the  defendants'  liability  was  in  many  respects  limited;  and 
and  also  that  the  plaintiff  contributed  to  the  negligence,  and  assumed 
the  risk  of  the  goods  in  the  position  in  which  they  were  placed. 

The  statute  under  which  the  Railway  Commissioners  were  author- 
ised to  make  "regulations  for  the  safe  construction  and  working  of 
the  tailways  under  their  charge  for  the  transmission  of  goods  and 
passengers  thereon,  for  their  care  and  management  and  that  of  the 
plant  and  equipment  used  thereon,"  is  the  19th  Vict.,  cap.  15,  sec.  10, 
which,  while  giving  authority,  enacts  that  such  regulations,  before 
they  go  into  operation,  be  approved  of  by  the  Governor  in  Council. 

No  evidence  whatever  was  given  of  any  regulations  approved  of 
hy  the  Governor  in  Council  in  regard  to  passengers,  baggage,  or  the 
^  inaumission  of  goods.  It  was  attempted  to  show  that  a  regula- 
i  tiott  or  notice  had  been  issued  and  posted  at  the  station  by  the 
UWihority  of  the  Commissioners,  relating  to  these  matters.     The 
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Willis  V,  The  Commissionera  of  the  European  &  North  American  Railway. 

evidence  of  this  was  very  unsatisfactory  as  to  where  posted,  or  ii 
fact,  as  to  having  been  posted  at  all;  and  the  plaintiff  positivel; 
swore  that  he  was  not  aware  of  any  notice  or  regulation,  and  tha 
had  he  known  of  any,  he  would  have  strictly  complied  with  then 
It  was  not  averred,  nor  Was  any  evidence  offered  to  show  that  th 
contents  of  any  such  notice  or  handbill,  if  posted,  had  been  approve 
by  the  Governor  in  Council,  or  had  ever  been  brought  to  the  notic 
of  the  Governor  in  Council,  or  otherwise  in  any  way  sanctioned  o 
approved  of.  Under  these  circumstances  we  think  the  liabilities  c 
the  defendants  as  presented  by  the  evidence  at  the  trial,  were  simpl; 
those  of  common  carriers,  and  as  such  it  was  their  duty,  by  thei 
proper  officials,  to  see  that  the  plaintiff's  baggage  and  goods  wer 
placed  in  a  suitable  and  proper  place  for  their  transmission;  and  i 
they  chose  to  allow  them  to  remain  on  an  open  platform  car  and  t 
carry  them  in  that  position,  and  it  was  improper  and  dangerous  t 
do  so,  and  they  sustain'ed  damage  in  consequence  of  being  so  im 
properly  carried,  the  defendants  would  be  liable.  The  question  c 
tbe  defendants'  negligence  and  improper  dealing  with  the  goods  wa 
distinctly  left  to  the  juiy.  This  was  placing  the  case  in  as  favorabl 
a  position  for  the  defendants,  if  not  in  a  more  favorable,  than  the; 
were  entitled  to.  We  can  discover  nothing  in  the  evidence  to  limi 
the  ordinary  legal  liability  of  the  defendants  as  common  canien 
and  as  such,  they  are,  in  our  opinion,  clearly  liable  for  the  injur 
these  goods  sustained.  It  was  attempted  to  be  shown  that  the  good 
were  placed  in  the  position  they  were  at  the  instance  of  the  plaintif 
and  that  he  was  notified  that  they  were  in  a  dangerous  situatioi 
and  if  kept  there,  liable  to  be  injured  by  fire,  and  that  they  must  b 
at  his  own  risk.  The  learned  Judge  reports  that  he  told  the  jur 
that  if  this  was  so,  and  the  plaintiff  took  the  responsibility  on  him 
self,  the  defendants  would  be  relieved,  and  the  plaintiff  could  nc 
recover. 

Here  too,  the  Judge  did  all  the  defendants  could  ask;  and  th 
jury,  by  finding  as  they  did,  must  have  been  satisfied  that  the  dc 
fendants  were  guilty  of  negligence  to  which  the  plaintiff  did  nc 
contribute,  and  which  conclusion  we  think  the  evidence  fully  justi 
fied.  As  to  the  remarks  made  by  the  conductor,  which  were  relie 
on  as  fixing  the  responsibility  on  the  plaintiff,  we  think  the  evidenc 
would  fully  wan-ant  the  jury  in  arriving  at  the  conclusion  that  the; 
were  not  made  in  the  plaintiff^s  presence,  certainly  not  in  his  heai 
ing,  and  were  not  assented  to  by  him.  The  rule  will  therefore  b 
discharged. 
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Allison  and  others,  Trustees  for  all  the  Creditors  of  Scovil 

V,  Robinson. 

June  21,  1870. 

Where  the  title  of  a  caoBe  described  the  plaintiffs  as  '*  trustees  for  all  the  creditors  of 
the  estate  and  effects "  of  an  absconding  debtor,  and  the  affidavits  served  on  the 
plsintiff  with  a  view  to  the  discharge  of  oail,  in  their  titles  described  the  plaintiffs 
M  "trostees  for  all  the  creditors,  &c.,"  omitting  the  words  "of  the  estate  and 
eifects,'*  held  sufficient. 

&  K  Thomaony  Q.  C,  showed  cause  aganist  a  motion  to  discharge 
the  bail  in  this  case,  and  enter  an  exoneretur  on  the  bail  piece.  Me 
contended  that  the  motion  could  not  succeed,  because  there  was  a 
mianomer  in  the  title  of  the  cause  in  the  papers  served  on  the 
plaintiflTs  attorney,  with  a  view  to  this  motion.  The  proper  title  of 
the  cause  was  only  given  in  the  affidavit  of  service,  where  the 
plaintiffs  are  described  as  "  trustees  for  all  the  creditora  of  the  estate 
and  effects"  of  Scovil ;  in  .all  the  other  affidavits,  the  words  "  of  the 
^te  and  effects "  were  omitted,  which  was  a  misnomer.  The 
plainti£&  were  trustees  imder  the  Absconding  Debtor's  Act  (1  Rev. 
Stat  314),  and  that  Statute  describes  them  as  "  trustees  for  all  the 
creditors  of  the  estate  and  effects/*  &c.,  as  in  the  proper  title  in  the 
present  cause.  All  the  affidavits  served  on  behalf  of  the  bail,  but  the 
affidavit  of  service,  were  therefore  improperly  entitled,  and  the 
motion  must  fail. 

F.  E,  Barker,  contra.  The  variance  in  the  title  of  the  cause  is 
vhoUy  immaterial.  The  words  omitted  are  merely  descrqitio  per- 
wue.  The  title  which  describes  them  as  trustees  of  all  the  creditors 
is  substantially  correct;  and  the  plaintiffs  could  not  possibly  have 
been  misled  by  the  omission,  as  to  the  nature  of  the  present  motion. 

Ritchie,  C.  J. — I  think  that  the  titles  of  the  affidavits  in  this  case 
were  substantially  correct.  In  Reeves  v.  Crisp  (6  M.  &  S.  274),  it  is 
decided  that  the  words  "gentleman  one,"  fcc.,  in  the  title  of  an 
affidavit  where  in  point  of  fact  the  plaintiff  was  not  an  attorney, 
did  not  vitiate  the  affidavit  where  it  did  not  appear  that  the  plaintiff 
was  misled  by  the  addition,  which  it  was  held  might  be  rejected  as 
surplusage.  The  title  of  an  affidavit  may  not  be  strictly  correct,  and 
yet  not  wholly  objectionable.  Here  we  have  the  names  of  the 
parties  correctly  given,  and  the  plaintiffs  described  as  trustees  for 
•11  the  creditors  of  Scovil.  They  can  therefore  only  be  the  trustees 
ol  the  estate  of  the  absconding  debtor.  There  is  enough  in  point  of 
i^  to  show  that  the  suit  was  brought  by  the  plaintiffs  as  trustees 
^i;fll  tile  estate  of  the  debtor.    I  think  the  motion  must  be  granted. 
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Allen,  J. — I  am  of  the  same  opinion.  Singleton  v,  John 
Dowl.  N.  S.  356),  goes  to  show  that  a  literal  compliance  i 
necessary.  There  it  was  held  that  the  omission  of  the  word 
elder/'  after  the  defendant's  name  in  the  title  of  an  affidavit,  d 
vitiate  it. 

Weldon,  J.,  and  Fisher,  J.,  concurreA 

Motion  granted  without  a 


Ex  parte  Thomas. 

June  21, 

A  demand  was  made  upon  a  debtor  under  sec.  14  of  the  InBolv^nt  Act,  1869,  n 
him  to  make  an  assignment  of  his  estate  and  effects  for  the  benefit  of  his  ci 
The  debtor  presented  a  petition  under  section  15  to  the  Ck)unty  Court  Judg 
hearing  which  he  decided  that  the  demand  was  inoperative,  and  ordered 
further  proceedings  be  taken.  Hekl,  That  as  there  was  an  appeal  from  the 
decision,  a  certiorari  would  not  lie  to  remove  the  proceedings. 

The  County  Court  Judge  of  the  County  in  which  the  demand  on  the  debtor  t 
is  maile,  is  the  proper  party  to  hear  the  petition,  although  the  debtor  ma 
and  do  business  m  anotner  County. 

A  rule  Tim  was  obtained  before  Mr.  Justice  Weldon  at  Cha: 
requiring  William  J.  Gilbert  to  show  cause  why  a  WTit  of  cer 
should  not  issue  to  remove  into  the  Supreme  Court  an  order 
by  Judge  Wattera,  County  Court  Judge  for  the  County  of  St. 
in  the  mattei  of  William  J.  Gilbert  under  the  Insolvent  Act. 
From  tlie  affidavits  it  appeai-ed  that  on  the  19th  May,  1870, 
TJ.  Thomas,  assignee  of  Samuel  Neil,  claiming  to  be  a  credi 
Gilbei-t,  rjade  a  demand  in  the  City  and  County  of  St.  John  c 
bert  pei'sonally,  requiring  him  to  make  an  assignment  of  his 
and  effects  for  the  benefit  of  his  creditors,  under  the  14th  seel 
the  Insolvent  Act.  On  the  23rd  May,  Gilbert  gave  the  said  T 
notice,  under  S6ct.  15  of  the  Act,  that  on  the  25th  May  he 
present  a  petition  to  Judge  Waters,  pi'aying  that  no  further  pr 
ings  should  be  taken.  Tne  petition  inter  ciliay  set  forth  that  ( 
was  not  a  resident  of  the  County  of  St.  John.  On  such  p 
being  presented,  and  the  fact  of  the  plaintiff  being  a  resid 
Westmorland,  and  of  his  chief  place  of  business  being  there, 
admitted,  and  counsel  being  heaixl,  Judge  Watters  decided  th 
demand  was  inoperative,  and  ordered  that  no  further  proceedi 
taken  on  it  under  the  Act,  and  Thomas  to  pay  the  costs  wh: 
taxed. 
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A,  L  Palmer,  Q.  C,  now  showed  cause  against  the  rule.  The 
principal  ground  of  Judge  Watter's  decision  was,  that  the  proceed- 
ings were  not  in  conformity  with  the  Act,  as  the  demand  should  be 
made  in  the  County  where  the  debtor  resides,  or  in  which  is  his 
diief  place  of  business,  which  was  not  done.  The  demand  was 
made  in  St.  John  agreeably  to  Form  E,  and  there  was  nothing  in  it 
to  show  that  Gilbert  did  not  reside  in  St.  John.  The  points  taken 
in  moving  for  the  certiorari  were :  1st.  That  Judge  Watters  had  no 
jmisdiction,  the  demand  being  a  mere  nullity;  and  that,  if  the 
demand  was  good,  the  petition  should  have  been  presented  to  the 
County  Court  Judge  of  Westmorland.  2.  There  being  no  investi- 
gation of  the  facts,  Judge  Watters  was  not  Justified  in  making  the 
order.  3.  He  had  no  power  to  tax  costs.  Now  as  to  the  1st  point, 
I  contend  that  Judge  Watters  was  the  proper  party  to  present  the 
petition  to ;  Sect.  15  says  it  must  be  presented  within  five  days  from 
the  demand.  It  must  be  presented  to  "the  Judge,"  and  Sect.  142 
says  that  in  this  Province,  the  words  "the  Judge"  shall  mean  "a  Judge 
of  the  County  Court  of  the  County  or  Union  of  Counties  in  which 
the  proceedings  are  carried  on."  As  to  the  second  point,  the  fact 
that  Gilbert  resided  in  Westmorland,  is  alleged  in  the  petition  and 
admitted.  As  to  the  third  point.  Sect.  15  ^ves  the  Judge  power  to 
giant  the  petition,  with  or  without  costs.  Behind  all  these,  however, 
is  the  point  that  no  certiorari  will  lie  in  this  case,  as  the  Act  has  by 
Sect  83  given  an  appeal  from  the  decision  of  the  Judge  to  the 
Supreme  Court  of  New  Brunswick.  Where  the  Statute  gives  an 
tppesA,  the  Court  will  not  grant  a  certiorari. 

•ft^i  Q-  C,  contra.  All  the  points  in  this  case  may  be  covered  by 
two  propositions:  1.  Whether  the  certiorari  is  taken  away  by 
Statute  ?  2.  Whether  there  aro  sufficient  groimds  for  a  certiorari  ? 
It  is  a  clear  proposition  of  law  that  the  writ  of  certiorari  is  never 
taken  away  but  ay  express  words ;  never  by  implication.  Rex  v. 
Reeve  (1  Wm.  Black.  231);  Rex  v.  Jukes  (8  T.  R.  544).  [Allen, J.: 
It  may  not  be  taken  away  by  express  words,  but  it  lies  in  the  dis- 
cretion of  the  Court  to  grant  it.  Ritchie,  C.  J. :  This  Court  has  held, 
that  even  where  certiorari  was  not  taken  away,  if  there  is  another 
appeal  given,  the  Court  will  not  grant  a  certiorari.]  There  is  no 
appeal  given  under  the  83rd  section  of  the  Act,  as  is  contended ;  the 
B&d  section  gives  an  appeal  from  the  award  of  the  assignee  to  the 
Judge,  which  means  the  Judge  of  the  County  Court ;  but  Sect.  83 
tteiely  says  that  parties  to  an  appeal,  &c.,  dissatisfied  with  the  final 
<»cler  of  a  Judge,  may  "move  to  revise  the  same"  before  the  Supreme 
1^  Court;  that  does  not  mean  an  appeal.  [Ritchie,  C.  J. :  A  revisal 
>mt  be  by  appeal,  for  a  single  Judge  could  not  issue  a  certiorari  ; 


LI 


166  GASES  Uf  THE  SUPREME  COUBT. 


Ex  parte  Thomtm, 


and  it  is  a  rule  of  law  that  every  appellate  Court  has  evei^ 
necessary  to  carry  out  its  jurisdiction.]  I  submit  that  the  cen 
is  not  taken  away,  and  that  the  appeal  is  given  merely  by  in 
tion.  [Ritchie,  C.  J. :  Both  "revise"  and  "appeal"  are  used  i 
83rd  section.  Jt  says  "  the  parties  may  appeal  therefrom,  &c" 
is  a  statutory  tribunal,  and  it  is  time  enough  to  ask  us  for  a  cen 
when  it  is  found  that  the  statute  does  hot  provide  for  such  a  c 
the  present  by  appeal.]  An  appeal  is  only  granted  from  the 
order  of  a  Judge.  I  submit  that  this  was  not  a  final  order 
was  one  which  Judge  Watters  had  no  authority  to  make,  i 
which  he  had  no  jurisdiction.  The  petition  shoidd  have  bee 
sented  to  the  Judge  of  the  County  Court  of  Westmorland, 
Gilbert  resided.  [KrrcHiE,  C.  J. :  I  have  no  hesitation  in  sayin 
Judge  Watters  was  rtght  in  thinking  he  had  jurisdiction  to  dea 
this  petition.  The  demand  was  made  in  St.  John ;  five  days 
time  allowed  to  present  the  petition,  and  five  days  is  too  short 
to  enable  a  man  to  go  from  one  end  of  this  Province  to  the  ot! 

{•resent  the  petition  to  the  Judge  of  the  County  where  he  r 
t  is  quite  clear  that  the  Act  contemplated  that  the  petition  i 
be  presented  to  the  Judge  of  the  district  where  the  deman 
made.  All^^*  J* :  I  think  that  Sect.  142  is  quite  decisive  upo 
point.]  If  the  Court  is  against  me  on  the  question  as  to  the  ri 
certiorari,  it  is  unnecessary  to  discuss  the  other  points. 

Per  Curiam,    Rule  dischar 


On  the  15th  June,  1870,  the  Honorable  Andrew  Rainsford  Wetmore,  Her  M 
Attorney  General,  was  appointed  a  Justice  of  the  Supreme  Court. 

On  the  15th  June,  1870,  the  Honorable  George  £.  King  was  appointed  Her  M 
Attorney  General. 


CASES 


ARGUED  AND  DETERMINED 


IN  THB 


Supreme  Court  of  New  Brunswick, 

IN  MICHAELMAS  TERM, 


IN  THE  THIRTY-FOURTH  YEAR  OF  THE  REIGN  OF  QUEEN  VICTORIA. 


Burke  v.  Niles, 

October  22,  1870. 

Where  a  ffrant  from  the  Crown  to  B.  wa»  described  afe  "  begpnninff  at  a  stake  standing 
on  the  bank  or  edse  of  Round  Lake,  and  (after  describing  other  courses),  thence 
south,  Ac,  to  a  stiuLe  standing  on  the  westerly  bank  or  edee  of  said  lake,  and  thence 
following  the  several  courses  of  the  said  bank  or  edge,  to  uie  place  of  beginning." 

Held,  that  the  words  "  bank  or  edge,"  were  intended  to  express  the  margin,  and  made 
the  water's  edge  the  boundary  orA.'s  grant. 

K.  received  from  the  Crown  a  grant  of  Round  Lake  eo  nonune,  with  all  profits,  heredit- 
aments, &c.,  reserving  to  the  Crown  all  mines  and  minerals.  Held,  That  the  grant 
conveyed  the  soil  of  the  lake. 

Where  a  navigable  lake  recedes  gradually  and  imperceptibly,  the  derelict  land  belongs 
to  the  riparian  proprietors. 

Trespass  quare  clavsam  fregit,  with  an  asportavit  count,  and  a 
count  for  assault  and  battery.     The  defendant  pleaded  libeinim  tene- 
ttmvtwm,  and  justified  the  assault  as  being  in  defence  of  his  prop- 
erty.   At  the  trial  before  Allen,  J.,  at  the  Westmorland  Circuit,  it 
appeared  that  the  plaintiflf  was  the  owner  of  lot  No.  2,  in  a  grant 
from  the  Crown  to  Joseph  Burke  and  others,  dated  28th  April,  1828, 
^here  the  land  was  described  as  follows:  "Beginning  at  a  stake 
standing  on  the  bank  or  edge  of  Round  Lake  (so  called,)  the  said 
stake  being  distant  fifty-three  chains  from  a  marked  spruce  tree 
standing  on  the  rear  or  south-westerly  line  of  the  grant  to  John 
,    -Downing  and  associates;  thence  north  15  degrees  west,  &c.,  (stating 
:.  Mveral  courses;)  thence  south  75  degrees  east  one  hundred  and  ten 
V^jpibftins,  to  a  stake  standing  on  the  westerly  bank  or  edge  of  the  said 
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1 

lake,  and  thence  following  the  several  courses  of  the  said  bank  or 
edge  in  a  northerly  direction  to  the  place  of  beginning;  and  also 
particularly  described  and  marked  out  on  the  plaii  of  survey  here- 
unto annexed."  The  trespass  complained  of  was  the  taking  away 
by  defendant  of  grass  cut  by  the  plaintiff,  between  the  hign  bank 
on  which  the  stake  described  in  plaintiffs  grant  stood,  and  the  mar- 
gin of  the  lake.  The  assault  was  committed  on  plaintiff  at  the  same 
place,  while  plaintiff  was  endeavouring  to  prevent  this  grass  from 
being  taken  away  by  the  defendant. 

The  defendant  claimed  under  a  grant  from  the  Crown,  dated  10th 
March,  1851,  in  the  following  words:  "All  that  certain  lake  in  the 
Parish  of  Botsford  distinguished  as  Round  Lake,  containing  245 
acres,  together  with  all  profits,  hereditaments,  &c.,  thereunto  belong- 
ing or  appertaining,  except  and  reserved  nevertheless  to  us,  our  heirs 
and  successors,  all  coals,  and  also  all  gold  and  silver,  and  other  mines 
and  minerals."  On  defendant's  behalf,  it  was  contended  that  the 
grant  under  which  the  plaintiff  claimed  was  limited  to  a  stake  stand- 
ing on  the  bank  of  the  lake,  and  did  not  extend  to  the  water;  and 
that  the  place  where  the  grass  was  cut  was  originally  part  of  the  bed 
of  the  lake,  which  had  become  dry  in  consequence  of  the  partial 
drainage  of  the  lake  by  the  defendant  after  he  obtained  his  grant, 
and  that  the  land  so  relicted  belonged  to  him.  The  defendant 
claimed  that  he  had  reduced  the  level  of  the  lake  five  feet  by  drain- 
age, or  a  foot  a  year;  but  the  evidence  on  this  point  was  conflicting, 
and  the  jury,  though  they  viewed  the  land,  were  una1i)le  to  agree  as 
to  where  the  margin  of  the  lake  had  been  when  the  grant  to  the 
defendant  issued. 

Tlie  learned  Judge  directed  the  jury  that  any  soil  which  had  been 
deposited  on  the  front  of  the  plaintiff's  lot  by  gradual  and  imper- 
ceptible accretion  would  belong  to  the  plaintiff,  but  that  it  would  be 
otherwise  if  the  increase  was  caused  by  a  sudden  lowering  of  the 
waters  of  the  lake.  He  left  it  to  them  to  find  whether  such  accre- 
tion had  been-  gradual  or  sudden,  and  to  find  where  the  margin  of 
the  lake  had  been  at  the  time  of  the  defendant's  grant;  but  on  their 
coming  into  Court  and  stating  their  inability  to  do  so,  he  directed 
them  to  find  a  verdict  for  the  plaintiff,  which  they  did.  He  also  di- 
rected them  to  find  for  the  plaintiff,  on  the  count  for  assault. 

D.  Z.  Hanington  in  Hilary  term  last,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection  in  the  above.     . 

Frasei'  showed  cause  in  Easter  term.  The  plaintiff  claimed  under 
a  grant  from  the  Crown,  issued  in  1828.  The  defendant  claimed 
under  a  Crown  grant  issued  in  1851,  which  professes  to  grant  "all 
that  certain  lake  in  the  Parish  of  Botsford,  distinguished  as  Round 
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Iftke.     I  contend  that  grant  is  void,  and  conveys  nothing.    It  never 
affected  the  soil  at  all.    The  moment  he  temoved  the  waters  of  the 
like,  the  soil  became  the  property  eitiher  of  the  C^rown  or  of  the  ad- 
jacent proprietor.     Parties  whose  lots  border  on  a  lake  hold  to  the 
centre,  on  the  same  principle  as  parties  bordering  on  a  stream  or  road. 
The  word  *)ake'  will  not  pass  the  soil  by  grant.    'Lake'  means 
merely  a  collection  of  water."    A  grant  of  a  river  eo  nomine,  does  not 
grant^the  soil,  Coke  on  Littleton,  cap.  1,  Sec.  1,4s  h.    "A  grant  of  the 
water  passes  both  the  water  and  piscary,  but  not  the  soil,"  4  Bacon, 
Ab.  85.    This  being  a  Crown  grant,  if  there  is  any  ambiguity,  the 
iniendment  would  be  against  tike  grantee  and  in  favor  of  t£e  crown, 
2  Washburn  on  Real  Prop.  524.    Ea  Marshall  v.  The  Ullswater  Navi- 

Stion  Co.  (9  Jur.  N.  S.  988,)  it  was  doubted  whether  the  soil  of  the 
^e,  like  thait  of  a  river,  belonged  to  the  adjacent  proprietors  or  to 
the  Crown.  [Ritchie,  C.  J. :  What  did  the  Crown  grant  or  intend 
to  grant  ?]  I  think  they  intended  to  grant  the  lake,  and  the  right 
to  use  the  water  for  his  mill.  [Weldon,  J. :  What  is  meant  by  the 
expression  245  acres,  in  the  ffrant?]  That  is  only  descriptive  of  the 
extent  of  the  surface  of  the  laute.  The  plaintiff's  grant  being  bounded 
by  the  lake,  the  accretion  whether  b^  drainage  or  otherwise  belonged 
to  him,  the  water  being  drawn  off  imperceptibly,  Angell  on  Water- 
cdurses,  sec  53, 54,  57  and  59.  "Unless  rebutted  by  some  proof,  the 
presumption  is  that  it  was  the  intention  of  parties  to  a  conveyance 
of  land  bounded  by  a  pond,  that  the  land  should  be  bounded  upon 
it  at  all  seasons  of  the  year,  and  not  while  the  pond  remained  only 
at  the  level  existing  at  the  time  of  the  conveyance,"  Angell  on  Water- 
courses §  41  b.  Where  a  navigable  lake  recedes,  or  the  bank  on  the 
edge  of  a  tide- water  is  added  to  by  gradual  and  imperceptible  aocre- 
tkm,  the  land  relieted  belongs  to  the  riparian  proprietor,  Kex.  v.  Yar- 
borough,  (3  B.  &  G.  91.) 

A.  L.  Palmw,  Q.  C.  contra.    The  direction  of  the  learned  Judge 

"was  simpTy  to  find  for  the  defendant,  so  that  if  the  direction  was 

TO)ng,  or  if  any  thing  should  have  been  left  to  the  jury,  there  must 

he  a  new  trial.    Even  if  the  defendant's  grant  of  the  lake  was  void, 

there  was  evidence  that  he  was  in  possession,  for  he  cut  the  grass 

for  three  years  previously.    We  contend  that  the  alleged  trespass 

'was  on  the  land  we  uncovered  by  draining  the  lake.    But  the  grant 

to  the  defendant  is  good.    I  admit  that  we  must  find  within  the 

^Ruit  words  sufficient  to  convey  what  we  claim.    The  word  "lake" 

I    iudimited,  would  of  itself  convey  the  soil,  but  the  grant  also  reserves 

I  ^  mines  and  minerals,  '-all  coals,  gold,  silver,  and  mines  and 

k  itberak."    Surelv  these  words  would  mive  no  meaning,  if  the  water 
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a  mine  and  a  mineral,  and  both  are  reserved,  which  is  entirely  in- 
consistent wi.h  the  plaintiff's  contention.  The  grant  also  refers  to  f 
plan  which  is  anne:iped;  by  that  plan  we  are  to  have  the  islands  also 
tSreenleaf 's  Cruise  on  Real  Prop.  §  49,  p.  342,  gives  the  definition  oi 
a  pond,  and  that  a  grant  of  a  pond  conveys  the  land  under  the  water 
By  plaintiff's  grant,  which  ia  different  from  the  grants  usually  given 
the  plaintiff's  land  never  did  extend  to  the  lake  at  all,  but  to  a  stak< 
standing  on  its  bank  or  edge.  [Ritchie,  C.  J. :  This  grant  gives  tc 
the  edge  of  the  lake;  what  is  the  edge,  if  not  down  to  the  water? 
If  a  stake  is  put  down  as  the  boundary,  he  had  no  right  to  pass  it 
and  the  evidence  shewed  that  the  water  did  not  come  to  the  stake 
We  also  proved  that  the  accretion  did  not  come  imperceptibly,  anc 
it  should  have  been  left  to  the  jury  whether  it  did  or  not.  [Allen 
J. :  The  jury  said  they  could  not  find  where  the  margin  had  been 
and  I  substantially  directed  a  verdict  for  the  plaintiff.  As  to  the 
assault,  I  told  the  jury  that  there  was  no  justification  for  the  assauli 
at  all,  as  it  was  not  in  defence  of  his  possession.  Certainly  the  last 
blows  were  in  excess,  for  the  man  was  running  away  when  thej 
were  given.]  I  only  refer  to  that  as  touching  ihe  measure  of  dam- 
ages, not  as  a  matter  of  defence;  but  the  Judge  should  have  sub- 
mitted to  the  jury  the  difference  between  an  assault  where  th( 
defendant  had  a  right  to  the  possession  of  the  land,  and  where  h< 
had  not. 

Cur.  adv.  vuU. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  first  count  of  the  declaration  in  this  case  was  for  trespass 
quare  dausarti  fregit;  the  second  was  an  asportavit  count,  and  the 
third  count  was  for  assault  and  battery.  The  defendant  pleaded 
liherum  tenementv/niy  and  justified  the  assault  as  being  in  defence  ol 
his  property.  The  plaintiff  was  the  owner  of  lot  No.  2,  in  a  gram 
from  the  Crown  to  Joseph  Burke  and  others,  dated  28th  April,  1828 
in  which  the  land  was  aescribed  as  follows:  "Beginning  at  a  stak< 
standing  on  the  bank  or  edge  of  Round  Lake  fso  called),  the  saic 
stake  being  distant  fifty^hree  chains  from  a  marked  spruce  trei 
standing  on  the  rear  or  south-westerly  line  of  the  grant  to  Johi 
Downing  and  associates;  thence  north  fifteen  degrees,  west,  &c. 
(stating  several  courses),  thence  south  seventy-five  degrees,  east  on< 
hundred  and  ten  chains,  to  a  stake  standing  on  the  westerly  bank  o] 
edge  of  the  said  lake,  and  thence  following  the  several  courses  of  thi 
said  bank  or  edge  in  a  northerly  direction,  to  the  place  of  beginning 
and  also  particularly  described  and  marked  out  on  the  plan  of  sur 
vey  hereunto  annexed."  Round  lake  was  about  half  a  mile  wide 
and  navigable  for  boats. 
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The  defendknt  claimed  under  a  grant  from  the  Crown,  dated  10th 
March,  1851,  in  the  following  words:  *' All  that  certain  lake  in  the 
IVurish  of  Botsford,  distinguished  as  Round  Lake,  containing  two 
hundred  and  forty -five  acres,  together  with  all  profits,  hereditaments, 
&C.,  thereunto  belonging  or  appertaining;  except  and  reserved  never- 
dieless  to  us,  our  heirs  and  successors,  all  coals,  and  also  all  gold  and 
silver,  and  other  mines  and  minerals.'*    He  contended  that  the  grant 
under  which  the  plaintiff  claimed,  was  limited  to  a  stake  standing  on 
the  bank  of  the  lake,  and  did  not  extend  to  the  water.     The  alleged 
trespass  was  the  taking  away  of  grass  cut  by  the  plaintifi^,  between 
Ihe  nigh  bank  and  the  margin  of  the  lake.    The  defendant  also  con- 
tended that  the  place  where  the  grass  was  cut  was  originally  part  of 
tiie  bed  of  the  lake,  which  had  become  dry  in  consequence  of  a  partial 
drainage  of  the  lake  by  him  after  he  obtained  his  grant;  having,  as 
he  alleged,  reduced  the  lake  altitude  five  feet,  at  the  rate  of  a  foot  a 
year,  and  consequently  that  the  land  relicted  belonged  to  him.     The 
evidence  on  this  point  was  conflicting,  and  the  jury,  though  they  had 
viewed  the  land,  were  unable  to  agree  upon  it.     The  principal 
questions  arising  in  this  case  are,  1st.  Whether  the  plaintiff's  grant 
extended  to  the  margin  of  the  lake,  or  was  limited  to  the  stake  de- 
scribed as  standing  on  the  bank  ?  2nd.  Whether  the  plaintiff  as  the 
riparian  proprietor,  was  entitled  to  any  accretion  from  the  lake,  in 
feint  of  nis  own  land  ?  3rd.  Whether  the  grant  to  the  defendant 
Conveyed  the  soil  of  the  lake,  or  merely  the  water  ?    In  Angell  on 
Watercourses,  §  26,  it  is  said:  "If  a  boundary  is  described  as  running 
U)  a  monument  standing  on  the  bank,  and  from  thence  running  by 
tte  river  or  along  the  river,  it  does  not  restrict  the  grant  to  the 
hank  of  the  stream;  for  the  monument  in  such  case  is  only  referred 
to  as  giving  the  direction  of  the  line  to  the  river,  and  not  as  restricting 
tthe  boundary  on  the  river:  and  in  Robinson  v.  White  (42  Maine,  218), 
it  is  said  that  although  the  monuments  are  described  as  standing  on 
tJie  nmrgin  or  bank  of  the  stream,  the  grant  carries  the  title  of  the 
jgrantee  to  the  centre  of  the  river,  unless  its  terms  clearly  indicate  an 
Xntention  to  stop  at  the  margin.     The  same  principle  is  applicable  in 
tins  case,  as  to  highways.     Thus  it  has  been  held,  that  where  a  piece 
of  land  adjoining  a  highway  is  conveyed  by  general  words,  the  pre- 
sumption of  law  is,  that  the  soil  of  the  highway  usque  ad  medmvi 
jU/wm  passes  by  the  conveyance,  even  though  there  is  a  plan  annexed, 
"which  would  appear  to  exclude  it,  Berridge  v.  Ward  (10  C.  Bench  N. 
S.  400);  Lord  v.  The  Commissioners  of  Sydney  (12  Moore  P.  C.  497.) 
See  also  R«g.  v.  Board  of  Works  (4  B.  &  S.  526.)     We  think  the 
intention  of  the  Crown  was,  that  the  lake  should  be  one  of  the 
^^  boondaries  of  the  plaintiff^s  gi*ant,  and  that  the  words  ''bank  or 
L  'ijUft^  wer9  intended  to  express  the  same  thing,  and  that  they  mean 
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the  margin  of  the  lake;  thus  extending  the  grant  down  to  the  water's 
edge,  and  not  leaving  a  strip  of  ungranted  land  or  beach  between  the 
margin  of  the  lake  and  the  top  of  the  bank  where  the  high  land 
commenced.  The  words  "edge"  and  "mar^n"  are  synonymous 
terms,  and  therefore  we  think  the  woixis  oi  the  grant  cannot  be 
satisfied  unless  it  is  extended  to  the  margin  of  the  lake.  This  in- 
volves another  question;  whether  the  plaintiffs  grant  is  limited  to 
the  margin  of  me  lake  as  it  existed  at  the  date  of  the  grant,  or 
whether  it  will  also  include  any  land  formed  in  front  by  gradual  and 
imperceptible  accretion  ?  In  Angell  on  Watercourses,  §  59,  it  is  said 
that  "If  a  navigable  lake  recede  gitidually  and  insensibly,  the  dereliet 
land  belongs  to  the  adjacent  riparian  proprietors,"  The  learned 
Judge's  direction  to  the  Jury  was  in  accordance  with  that  rule. 
Then  as  to  the  effect  of  the  defendant  s  grant;  whatever  doubt,  if 
any,  there  might  be  as  to  what  would  be  conveyed  by  the  word 
"lake"  in  a  grant,  the  subsequent  words  of  the  grant  in  this  oaae 
whereby  the  mines  and  minerals  are  excepted,  evidence  a  clear  in- 
tention on  the  part  of  the  Crown  to  convey  the  soil  of  the  lake  to 
the  defendant. 

Whether  the  place  where  the  assault  was  ccnnmitted  was  the 
defendant  s  land  or  not,  the  assualt,  or  at  least  a  part  of  it,  was 
entirely  unjustified  according  to  the  defendant's  own  account  of  it; 
therefore  the  plaintiff  would  be  entitled  to  retain  the  verdict,  with 
damages  assessed  on  the  third  count;  but  unless  he  consents  to 
confine  the  verdict  to  that  count,  we  think  there  ought  to  be  a  new 
trial. 


Reed  v,  Philfs. 

October  22,  1S70. 

A  yesBel  was  insured  for  a  voyage  from  Dimdee,  Scotland,  to  St.  John,  thenoe  to  a 
Port  in  the  United  Elingdom.  On  her  arrival  at  St.  John  she  waa  placed  on  tkft 
blocks,  repaired  and  re-claased,  being  detained  17  days.  Held,  in  an  action  to 
recover  the  amoont  of  the  insaranoe,  that  in  the  absence  of  any  evidence  of  the 
vessel  having  sustained  damage  on  the  voyage  from  Dundee  to  St.  John,  such  dattB* 
tion  for  reclassing  was  a  deviation,  and  avoided  the  policy. 


A  vessel  insured  for  a  round  voyage  is  bound  to  be  sufficiently  seaworthy  at  xta  a    ^ 
tion  to  make  it  without  repairs,  in  the  absence  of  any  damage  from  extraocdiiyu^ 
perils  of  the  sea. 

This  was  an  action  against  the  defendant  as  underwriter,  oa  a 

e)licy  of  insurance  on  the  ship  Peter  Maaywell,  on  a  voyage  from 
undee,  Scotland,  to  St.  John,  1^.  B.,  and  thence  to  a  port  of  dischaige 
in  the  United  Elingdom  not  east  of  London,  and  ^rty  days  after 
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arrival,  with  leave  to  call  at  a  port  for  orders.  At  the  trial  before 
Weldon,  J.,  at  the  St.  John  August  Circuit,  it  appeared  that  the 
venBel  sailed  from  Dundee  and  arrived  at  St.  John,  where  she 
remained  fifty-one  days.  While  in  "St.  John,  and  after  being 
unloaded,  she  was  placed  on  the  blocks  and  overhauled,  repaired, 
and  re-classed.  She  remained  on  the  blocks  seventeen  days,  and 
proceeded  on  her  voyage  on  the  28th  November,  and  on  her  voyage 
to  the  United  Kingdom  the  loss  took  place  for  which  the  action  was 
brought  The  defence  was,  that  the  detention  for  the  purpose  of 
PWilassinjg^  in  St.  John  amounted  to  a  deviation,  and  avoided  the 
policy.  The  plaintiff  in  his  evidence  admitted  that  the  object  of 
oringing  the  vessel  to  St.  John  was  that  she  might  be  re-classed, 
bat  that  when  she  was  laid  on  the  blocks  at  St.  John,  the  repairs 
put  upon  her  were  no  more  than  were  necessary  to  make  her  sea- 
worthy to  continue  her  voyage  to  the  United  Kindom,  and  if  thpse 
repairs  would  be  sufficient  to  re-class  her,  then  she  was  to  be  re- 
dassed.  He  says  "the  ship  required  those  repairs  to  make  her 
sea-worthy,  and  the  re-classing  followed;  we  put  her  on  for  the 
purpose  of  doing  that  work,  ana  re-classing  her.'  The  ship  was  ten 
yeaiB  old,  had  been  originally  classed  at  Lloyds  for  seven  years, 
and  afterwards  renewed  for  three  years  more,  and  the  renewal  was 
about  expiring  at  the  time  the  policy  was  effected.  The  repaii-s  and 
i^B-dassing  of  the  vessel  detained  her  seventeen  da3ns  longer  in  St. 
Mm  than  she  would  otherwise  have  been  ;  so  that  instead  of  being 
i«ady  for  sea  on  the  11th  November,  she  was  detained  until  the  28th 
November.  A  nonsuit  was  moved  for  on  the  following  grounds : 
1.  That  the  intention  of  bringing  the  ves.sel  out  for  the  purpose  of 
beiig  re-classed,  should  have  b^n  disclosed  to  the  underwritci-s. 
I  The  detention  for  the  purpose  of  re-classing  was  a  deviation,  and 
discharged  the  imderwriters.  3.  The  vessel  was  bound  by  the  con- 
ditions of  the  policy  to  be  seaworthy  when  she  left  Dundee.  The 
policy  contained  no  provision  about  repairs,  and  if  she  required 
nspairs  in  St.  John  not  caused  by  any  accident  or  misfortune  during 
hw  voyage,  she  could  not  have  been  seaworthy  when  she  left  Dun- 
dee, and  the  policy  was  therefore  void.  The  learned  Judge  refused 
to  iKmsuit  the  plaintiff,  but  reserved  the  points  for  the  Court  above. 
He  directed  the  jury  that  deviation  to  avoid  a  policy  meant  unnecos- 
«iy  delay  in  any  port  after  the  insurance  had  commenced,  and  that 
tf  file  Peter  Maxwell  had  been  delayed  unnecessarily  in  St.  John  it 
▼Ottld  vacate  the  policy,  and  it  was  incumbent  on  the  plaintiff'  to 
Aow  that  such  delay  was  not  voluntary,  but  justified  by  necessity 
Vtomething  equivalent  to  necessity.  If  the  ship  required  repaii-s 
^Dable  her  to  perform  her  return  voyage  to  Great  Britain,  and  no 
tble  time  was  taken  up  in  masing  them,  such  detention 
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would  be  justified ;  but  if  the  vessel  did  not  require  repairs  to  enable 
her  to  make  the  return  voyage,  and  the  plaintiff  placed  her  on  the 
blocks,  and  had  her  inspected  and  repaired  so  that  she  would  be  not 
only  more  able  to  encounter  the  perils  of  this  voyage  but  to  prepare 
her  for  the  performance  of  other  voyages,  then  that  would  not  be 
within  the  scope  of  the  policy  under  which  the  vessel  was  insured, 
and  would  discharge  the  underwriter.  The  question  for  them  to 
consider  was,  had  there  been  any  voluntary  extraordinary  delay, 
not  justified  by  necessity  or  anything  equivalent  to  necessity ;  if  so, 
they  should  find  for  the  defendant ;  if  there  had  not  been  such  delay, 
they  should  find  for  the  plaintiff.  The  jury  found  a  verdict  for  the 
plaintiff* 

C  ir.  Weldmi  in  Michaelmas  Term  last  obtained  a  rule  nisi  for  a 
nonsuit  on  the  points  reserved,  failing  that  for  a  new  trial,  on  the 
ground  of  misdirection. 

A.  L.  Palmer,  Q.  C,  showed  case  in  Easter  Term.  The  fallacy 
of  the  defendant's  contention  is  in  separating  the  re-classing  of  the 
vessel  from  the  repairs  necessary  to  enable  her  to  pi-oceed  on  her 
voyage.  The  age  of  the  vessel  rendered  it  necessary  to  repair  her ; 
and  although  the  plaintiff  had  re-classing  in  his  mind,  he  did  nothing 
more  in  re-cla,ssinij  her  than  a  prudent  owner  should  have  done  to 
make  her  fit  for  her  voyage.  The  ship  was  originally  constructed 
vn.i\\  a  view  to  classification,  and  re-classing  was  merely  repairing 
her  so  as  to  continue  in  her  original  seaworthy  condition.  Her  class- 
ification was  just  about  expiring,  and  it  would  have  been  an  impni- 
Gent  thing  for  the  plaintift'  to  let  her  leave  St.  John  without  being 
inspected,  and  in  order  to  inspect  her  she  was  placed  on  the  blocks. 
This  was  not  only  what  was  usual  and  necessary,  but  it  actually 
niadc  the  risk  better.  Nothing  was  done  but  what  was  necessary  to 
make  her  seaworthy,  and  there  was  no  delay  beyond  what  was 
nece.ssary  for  that  purpose.  Delay  for  necessary  repairs  is  no  devia- 
tion, 2  Pai-sons  Mar.  Law,  297.  In  any  case,  deviation  or  no  devia- 
tion is  a  question  for  the  jury,  2  Phillips  on  In.  570.  The  plaintifi 
swears  that  nothing  was  done  to  the  vessel  but  what  a  provident 
owner  should  have  done.  The  question  whether  repairs  were 
necessary  or  not,  was  distinctly  left  to  the  jury,  and  they  found  for 
plaintift'.  [Weldon,  J.:  There  was  no  evidence  whatever  that  the 
ship  was  unseaworthy  when  in  St.  John.]  We  put  ten  witnesses  on 
the  stand  to  prove  that  it  was  necessary  to  put  the  ship  on  the 
blocks  to  examine  her.     She  could  not  be  examined  otherwise. 

C.  W.  Weldon,  contra.  The  plaintifi*  admitted  that  he  brought 
the  Peter  Mcucvsell  to  St.  John  for  the  pui-pose  of  being  re-classed, 
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but  he  tries  to  evade  the  consequences  of  a  former  decision,  by 
mixing  classing  and  repairing  together,  and  attempting  to  show  that 
the  repairs  put  upon  her  were  only  those  necessary  to  render  her 
seaworthy.  The  case  comes  cleariy  within  the  doctrine  in  Reed 
t^  Weldon  (Ante  vol.  1.  p.  458);  Burges  v.  Wickham  (3  B.  &  Smith, 
669),  and  Lane  v.  Nixon  (L.  R.  1  C.  P.  412),  recognize  the  same 
doctrine.  The  plaintiff  having  obtained  a  policy  for  a  round  voyage, 
the  walranty  of  seaworthiness  extended  over  the  whole  voyage. 
The  ship  should  have  been  seaworthy  when  she  left  Dundee,  and 
there  is  no  evidence  of  her  having  met  with  any  damage  or  disaster 
on  the  voyage  to  St.  John,  to  render  repairs  necessary.  The  plaintifi 
was  bound  to  perform  the  voyage  insured  within  a  reasonable  time. 
The  detention  in  St.  John  for  re-classing  was  foreign  to  the  voyage, 
and  a  deviation,  and  if  repairs  were  necessary  she  should  have  been 
repaired  before  she  left  Dundee;  but  it  was  not  shown  that  any 
repairs  whatever  were  necessary. 

Cur.  adv.  v\ilt 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  cannot  distinguish  this  case  from  Reed  v.  Weldon  (1  Han.  4()5), 
unless  the  evidence  showed  that  it  became  neccessary  to  repair  the 
vessel  in  consequence  of  some  damage  she  sustained  in  the  voyage 
from  Dundee  to  St.  John.  Unless  this  was  the  case,  she*  was  bound 
to  be  seaworthy  at  the  time  the  policy  was  effected,  and  if  it  became 
necessary  so  thoroughly  to  overhaul  her,  and  subject  her  to  such 
Urge  repairs  at  St.  John — no  accident  having  happened  to  her  on 
the  voyage  out — is  not  the  presumption  that  she  was  unseaworthy 
when  she  left  Dundee?  Was  it  enough,  under  this  policy,  that  the, 
vessel  was  seaworthy  when  she  left  Dundee,  only  for  the  summer 
voyage  out  to  St.  John?  Was  she  not  bound  at  the  commencement 
of  the  voyage  to  be  ordinarily  fit  to  make  the  round  voyage;  and  if, 
without  encountering  any  extraordinary  perils  of  the  soa,  it  became 
necessary  thoroughly  to  overhaul,  and  substantially  to  repair,  and 
re-dass  her  at  St.  John  (without  which  she  was  unfit  for  the  return 
voyage),  does  it  not  show  that  she  was  not  seaworthy  at  the  inception 
of  the  voyage? 

It  is  admitted  that  the  intention  of  the  plaintiff  in  bringing  the 
vessel  out  to  St.  John,  was  that  she  should  be  re-classed;  she  was 

i>ut  on  the  blocks  for  that  purpose,  and  detained  seventeen  days 
onger  than  she  otherwise  would  have  been.  This,  we  think,  was 
Avtriance  of  the  risk  which  the  defendant  insured  against,  and 
?j|ht  the  policy  is  consequently  avoided.  The  detention  or  the  vessel 
*  St  John,  was  not  a  delay  incurred  for  the  purpose  of  the  voyage 
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within  the  terms  of  the  defendant's  contract,  and  therefore  was  not 
justifiable,  Palmer  v.  Marshall  (8  Bing.  320);  Palmer  r.  Fleming  (9 
Bing.  460).  It  is  immaterial  whether  the  risk  was  increased  by  the 
delay  or  not ;  if  it  varied  the  risk  which  the  undei-writers  under- 
took, it  discharges  him.  Mount  v  Larkins  (8  Bing.  122). 
The  rule  will  be  absolute  for  a  new  trial. 


DOMVILLE  I'.  KeVAN. 

October  22,  1870. 

The  order  of  a  Judj|;e  made  in  vacation,  granting  leave  to  appeal  to  the  Queen  in 
Council,  and  settling  the  tenns  on  which  the  appeal  will  be  granted  is  final,  and 
cannot  be  reWsed  or  rescinded  by  the  Court,  Allen,  J.,  duhitante. 

A,  L.  Palvier,  Q.  C,  on  a  former  day  in  Trinity  Term  last,  moved 
to  set  aside  an  order  made  in  vacation  by  Mr.  Justice  Allen  on 
granting  leave  to  the  defendant  to  appeal  in  this  cause  to  the  Queen 
in  Council,  and  settling  the  security  to  be  given  by  the  appellant. 
On  the  4th  May,  Mr.  Justice  Allen  on  reading  the  petition  of  the 
defendant,  made  an  order  that  the  defendant  have  leave  to  appeal  to 
the  Queen  in  Council.  On  the  30th  May,  Mr.  Justice  Weldon 
granted  a  summons  requiring  the  plaintiff  to  show  cause  on  June 
1st,  before  Mr.  Justice  Allen,  why  defendant  should  not  be  permitted 
to  prosecute  his  appeal  upon  the  execution,  and  delivery  to  the 
plaintilf  of  a  bond  in  the  penal  sum  of  £.")00  sterling  by  Francis 
Ferguson,  conditioned  for  the  prosecution  of  such  jippeal,  and  for 
the  payment  of  costs,  &c.  On  the  1st  June,  on  hearing  counsel  for 
both  parties,  Mr.  Justice  Allen  made  an  order  approving  of  the  Bond 
of  Francis  Ferguson,  and  granting  the  defendant  leave  to  prosecute 
his  appeal.  The  grounds  of  the  motion  were :  1.  That  the  order  did 
not  show  sufficiently  the  nature  and  character  of  the  security. 
2.  That  it  was  made  too  late,  the  twenty-eight  days  from  the 
granting  of  leave  to  appeal  having  expii-ed.  A  i-ule  nisi  having 
been  granted. 

Dufi\  Q.  C,  showed  cause  in  Hilary-  Term.  It  is  not  competent 
for  this  Court  to  rescind  the  order  of  a  Judge  granting  leave  to 
appeal,  and  settling  its  terms.  Quite  irrespective  of  the  regulations 
or  the  Privy  Council,  it  is  a  matter  of  common  right  for  any  subject 
to  appeal  to  the  Queen  from  any  Colonial  Court,  Macpherson  s  Prac. 
1.  This  court  has  no  power  to  interfere  with  the  right  to  appeal 
except  so  far  as  the  power  is  delegated  to  it  by  the  Imperial  Acts. 
There  is  no  inherent  power  in  the  Court  except  by  these  rules.     We 
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executed  the  Bond  of  Francis  Ferguson  in  the  form  prescribed  by 
the  Orders  in  Council,  and  submitted  it  to  the  Judge  for  approval. 
He  approved  of  it  within  the  twenty-eight  days,  and  that  being 
done,  the  security  is  complete  and  the  power  of  the  Court  was  spent. 
The  matter  had  then  gone  beyond  its  control.  The  appeal  then  can 
only  be  interfered  with  by  the  Privy  Council.  The  Court  having  no 
power  but  by  authority  of  the  Orders  in  Council,  must  follow  the 
course  prescribed  by  them,  and  having  done  so,  the  power  of  the 
Court  is  spent  and  it  can  do  no  more. 

A.  L,  Palmer,  Q.  C,  contra.  I  admit  that  the  powei*  of  the  Court 
is  confined  by  the  orders.  I  do  not  deny  the  inherent  right  of  the 
subject  to  appeal,  but  I  say  that  this  order  was  merely  made  by 
Judge  Allen  pro  fornw,  with  a  view  to  the  points  being  discussed 
before  the  Court.  [Allen,  J.:  Had  I  anticipated  any  difficulty,  I 
would  not  have  made  the  order.]  The  leave  to  appeal  is  a  legal 
discretion,  which  the  Court  may  grant  or  not,  at  its  pleasure,  and 
they  may  impose  such  terms  as  they  please.  The  Court  here  stands 
in  the  position  of  the  Privy  Council.  The  Privy  Council  can  refuse 
to  sanction  the  terms  imposed  in  the  appeal,  or  revoke  the  leave  to 
appeal,  Webster  v.  Power  (L.  R.  1  Privy  Council  App.  150.)  Wher- 
ever power  is  given  to  a  Judge  to  make  an  order,  unless  distinctly 
otherwise  provided,  the  Court  has  power  to  revoke  it.  Even  where 
by  Act  of  Parliament,  power  is  given  to  a  single  Judge  to  decide  a 
matter,  an  appeal  in  general  lies  to  the  Court  against  his  decision, 
Arch.  Prac.  1597,  Chartridge  r.  Young,  (12  M.  &  W.  5.) 

Car.  adv.  vidt 

The  Couil  differing  in  opinion,  the  Judges  delivered  separate 
judgments.* 

Weldon,  J. — This  is  an  application  to  set  aside  an  order  of  Mr. 
Justice  Allen  on  granting  leave  to  appeal  in  this  cause,  and  settling 
the  security  to  be  given  by  the  appellant. 

In  the  rules  and  regulations  made  by  the  Privy  Council  to  be  ob- 
served in  granting  appeals  from  the  Colonies,  it  is  directed  that  if 
the  Court  be  not  sitting,  "then  by  petition  to  either  of  the  said 
Judges  of  the  said  Court;  and  in  case  such  leave  to  appeal  shall  be 
piayed  by  the  party  or  parties  who  is  or  are  directed  to  pay  such 
8um  of  money  or  perform  any  duty,  the  said  Court  or  such  Judge 
as  aforesaid  shall,  and  is  hereby  empowered  either  to  direct  that  the 
judgment,  decree,  order,  or  sentence  appealed  from  shall  be  carried 
llto  execution,  or  that  the  execution  thereof  shall  be  suspended 

■     aitcbie,  C.  J.,  and  Wetmore,  J.,  took  no  part. 
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pending  such  appeal,  as  to  the  said  Court  or  Judge  as  aforesaid  nx: 
appear  to  be  most  consistent  with  real  and  substantial  justice."     I? 
regulations  go  on  further  and  state  what  is  required  to  be  done 
such  Court  or  Judge,  and  these  diriect  that  security  shall  be  give 
the  sum  not  exceeding  £500,  and  completed  within  twenty-ei^ 
days  from  the  date  of  the  motion  or  petition  for  leave  to  appeal. 

The  opinion  which  I  entertain  of  these  rules  is,  that  if  the 
is  not  sitting  and  an  application  is  made  to  a  Judge  of  the  Courts, 
has  the  sole  power  to  grant  the  appeal  and  make  all  other  oixlers  ^ 
regulations  to  be  complied  with  by  the  appellant;  and  the  com^ 
tion  of  the  bond,  and  any  orders  which  he  may  make  are  not  ^a 
ject  to  the  revision  of  the  Court.     If  his  order  is  wrong,  and  WC3: 
injustice  to  the  party  appealed  against,  his  remedy  is  before 
Privy  Council,  to  dismiss  the  appeal  if  improvidently  granted 
the  Judge  when  the  Court  appealed  from  is  not  sitting.     I  am 
more  impressed  with  the  correctness  of  this  opinion,  by  the 
imposed  upon  the  party  desirous  of  appealing;  he  has  to  make- 
motion  to  the  Court,  or  petition  to  a  Judge  if  the  Court  be 
sitting,   within   fourteen    days  after  judgment    pronounced, 
within  twenty-eight  days  after  such  leave  granted  to  appeal, 
his  security  completed,  this  perfects  his  appeal;  but  if  the  C 
whose  judgment  is  appealed  from  can   revise  the  decision  of 
Judge,  the  eflect  would  be  to  avoid  the  appeal  altogether;  as 
fourteen  days  to  obtain  leave  to  appeal  after  judgment  pronoui 
and  the  twenty-eight   days  to  complete  the  security  would 
elapsed,  the  mode  pointed  out  being  annulled  by  the  subseg- 
action  of  the  Court,  it  is  clear  to  my  mind  the  decision  of  the  Ji 
is  final,  and  his  decision  is  subject  only  to  the  revision  of  the 
Council.     The  rule  will  therefore  be  discharged. 

Fisher,  J. — I  quite  agi^ee  with  my  brother  Weldon.  in  the  j 
ment  which  he  has  just  delivered;  and  think  that  the  decisio 
the  Judge  is  final,  and  that  the  rule  should  be  discharged. 


Allen,  J. — I  amnot  entirely  satisfied  that  the  Court  has  not 
to  review  the  order  of  a  Judge  made  for  an  appeal  under  the 
of  the  Privy  Council ;  but  as  my  learned  brethren  entertain  a  dL^ 
ent  opinion,  I  am  not  prepared  absolutely  to  differ  from  thenB^- 
may  add  that  I  approved  of  the  bond,  and  made  the  order  sett>^ 
the  tenns  of  the  appeal,  rather  contrary  to  my  own  convicti^ 
under  the  impression  that  the  Court  had  the  power  to  i-eview 
decision  and  correct  it  if  there  was  anything  wi*ong,  the  time 
giving  the  security  being  just  about  expiring. 

As  a  bond  has  been  given  for  the  prosecution  of  the  appeal  ^ 
cording  to  the  order  of  the  Privy  Council,  and  is  in  the  plaini>^ 
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tton;  and  as  there  is  nothing  to  show  that  the  security  is 
ient,  and  the  terms  of  the  appeal  have  been  settled  by  the 
I  am  not  prepared  to  say  that  the  order  ought  to  be  set  aside; 

I  agree  with  the  plaintifTs  counsel,  that  the  more  convenient 
B  in  cases  of  this  kind  will  be  to  hear  both  parties  on  an 
tion  for  leave  to  appeal,  and  then  to  settle  the  terms  of  appeal. 
I  now,  I  think,  if  the  plaintiff's  Counsel  could  show  that  the 
iven  was  an  insufficient  security,  a  further  and  better  security 
ye  ordered. 
?r  the  circumstances,  I  think  the  application  to  rescind  the 

order  must  be  refused 

Rule  discharged. 


McLean  r.  Phcenix  Ixsuraxce  Company. 

October  22,  1870. 

ion  in  covenant  on  a  Policy  of  Insurance  for  loss  by  fire,  damages  $4,000. 
lat  the  amount  which  plaintiff  was  entitled  to  receive  was  settletl  and  adjust- 
$3,500  between  plaintiff  and  defendants,  and  that  the  defendant  afterwards 
le  plaintiff  the  said  sum  of  $3,500  in  full  for  the  loss  and  damage.  Replica- 
•That  the  defendants  have  not  paid  and  satisfied  the  plaintiff  the  said  sum  of 
'.  Verdict  for  defendants  on  tliis  issue.  Held,  That  the  plea  was  good,  on  a 
I  for  judgment  non  obstanU  verftlicto, 

was  an  action  on  a  policy  of  insurance  against  fire  for  £1,000, 
ition  to  £600  by  the  Queen  Insurance  Company,  on  merclian- 
i  a  three-story  wooden  building,  with  a  one-story  building 
)d ;  £100  on  the  one-story  building,  and  £100  on  office  and 
iimiture,  from  April  13,  18G7,  for  one  year.  There  was  the 
nverment  of  loss  to  the  amount  of  £1,200.  The  plea  alleged 
the  defendants  ought  not,  i:c.,  because  they  say,  that  after  the 
ling  of  the  said  loss  by  fire  in  the  declaration  mentione<l,  to 
BLy  tne  loss  and  dama^  sustained  by  the  said  plaintiff,  and  the 
k  thereof  which  he  was  by  virtue  of  the  said  policy  of  insur- 
I  the  declaration  mentioned,  entitled  to  receive  from  the  said 
ttnts,  was  settled  and  adjusted  by  and  between  the  said 
ff  and  the  said  defendants,  at  the  sum  of  ?8,500 ;  and  the  said 
jiate  further  say,  that  they  the  said  defendants  did  afterwards, 
^4m  the  day  and  year  aforesaid,  pay  and  satisfy  the  plaintiff 
A  warn  of  S3,500,  in  full  for  the  loss  and  damage  sustained  by 
lillt^  and  in  full  for  any  claim  therefor  against  said  defend- 
adUr  the  said  policy ;  and  this  they  are  ready  to  verif}-." 
isBtijOn :  That  the  defendants  have  not  paid  and  satisfied  to 
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the  plaintiff  the  said  sum  of  33,500,  in  maimer  and  form  as  by  tin 
said  defendants  alleged. 

At  the  trial  before  RncHiE,  C.  J.,  at  the  St.  John  Circuit,  ib 
plaintiffs  counsel  in  opening  the  case  stated  that  the  amount  do 
was  admitted,  the  plea  alleged  that  the  loss  and  amount  wm 
adjusted  and  settled  at  S3,500,  and  that  the  defendants  paid  tha 
amount  in  full ;  the  only  issue  being  whether  it  had  been  paid,  an< 
without  calling  any  evidence  he  claimed  that  amount,  unless  & 
defendants  could  show  that  they  had  paid  it  as  alleged  in  their  plei 
The  defendants'  counsel  then  opened  the  defence,  and  an  agi*eemen 
between  the  attorneys  was  put  in,  by  which  it  was  admitted  that  th 
plaintiff' was  paid  all  with  the  the  exception  of  §2,661.15,  which  th 

Saintiff  contended  was  paid  wrongfully  to  one  Lingley,  or  Messn 
uft'  &  Travis,  and  this  was  the  sole  point  in  controversy  at  th 
trial.  This  amount  was  actually  paid  to  Lingley,  or  to  Duff  i 
Travis  for  him.  The  defendants  claimed  that  it  was  so  paid  at  tb 
request  and  by  the  direction  of  the  plaintift.  The  plaintiff  whil 
admitting  that  he  had  ordered  and  directed  the  defendants  to  pa; 
the  amount  to  Duff  &  Travis,  contended  that  before  such  pajrmen 
was  made  he  countermanded  such  order,  and  that  consequently  A 
payment,  if  made,  was  without  his  authority,  and  wrongful.  Th 
defendants  alleged  that  after  the  payment  was  made,  and  before  thi 
action  was  brought,  the  plaintiff  with  full  knowledge  of  the  fact 
ratified  and  confirmed  the  payment.     Evidence  was  given  by  boti 

Sarties  in  support  of  their  respective  contentions.  The  learned  Chie 
ustice  told  the  jury  that  unless  the  defendants  or  their  agent,  at  th 
instance  of  the  plaintiff,  in  pursuance  of  his  orders  or  directions,  paii 
or  entered  into  a  binding  engagement  to  hold  the  money  for  ih) 
use  of  a  third  paity  or  parties,  the  plaintiff,  so  far  as  the  defendant 
were  concerned,  had  the  power  to  revoke  any  directions  to  them  o 
their  agent  to  pay  in  a  particular  manner;  and  until  payment  o 
entei-ing  into  such  binding  engagement,  the  defendants  continues 
accountable  to  the  plaintiff  alone.  He  thought  the  evidence  did  no 
show  any  such  binding  engagement ;  and  he  left  it  as  a  question  t 
the  jury,  whether  the  plaintiff,  after  his  order,  and  before  the  th 
money  was  paid  over,  forbade  the  defendants  from  acting  on  th 
order  ;  that  if  he  did  not,  and  the  defendants'  agent  paid  in  accord 
ance  with  the  plaintiffs  instructions,  it  would  be  the  same  as  pay 
ment  to  himself,  and  that  if,  after  the  money  was  paid  over  to  DuJ 
k  Travis,  the  plaintiff  with  full  knowledge  of  all  the  facts,  approv© 
of  and  affirmed  such  payment,  it  would  be  tantamount  to  a  previou 
direction  to  pay,  and  therefore  a  good  payment.  The  jurj'  found  fb 
the  defendants,  and  it  is  not  disputed  that  there  is  evidence  t 
wairant  their  finding,  if  they  believe  the  defendants'  evidence.     I: 
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Hilary  Term  last,  a  rule  was  granted  for  the  defendiant  to  show 
cause  why  the  plaintiff  should  not  have  judgment  non  obstante 
veredicto. 

C,  W.  Weldon  showed  cause  in  Elaster  Term.  This  is  an  action  of 
covenant  on  a  policy  of  insurance,  by  which  the  defendants  agreed 
to  pay  whatever  damages  might  result  from  fire,  not  exceeding  84,- 
000.  The  sum  is  laid  in  the  declaration  under  a  videlicit.  It  is  not 
a  fixed  sum,  and  the  amount  of  damages  ai*e  unliquidated,  as  in  the 
case  of  Lackie  v.  Bushby  (13  C.  B.  864*).  Our  plea  alleges  that  we 
Bave  satisfied  the  claim  in  full,  by  the  payment  of  83,500.  The 
replication  merely  traverses  the  plea.  [Ritchie,  C.  J.:  Should  you 
not  have  alleged  that  no  more  was  due  ?]  The  leffal  effect  of  our 
plea  is  that  no  more  was  due,  for  we  say  that  the  loss  and  damage 
was  adjusted  at  S3,500.  Although  this  plea  might  be  bad  on 
demurrer,  it  is  good  after  verdict,  Wright  v.  Acres  (G  A.  &  E.  726), 
is  a  similar  case  in  which  this  doctrine  is  held.  In  Cooper  v,  Parker 
(15  C.  6.  822),  it  is  held  that  payment  of  a  smaller  sum  with  an 
agreement  to  abandon  a  defence  and  pay  costs,  may  be  pleaded  in 
satisfaction  of  a  larger  demand,  whether  liquidated  or  unliquidated. 
In  that  case,  Down  v.  Hatchers  (10  A.  &  E.  121),  cited  by  the  other 
side,  is  only  relunctantly  assented  to.  Whether  this  plea  might  be 
good  or  bad  on  special  demurrer,  it  is  cured  by  the  verdict,  and  in 
any  case  we  would  have  a  right  to  amend. 

A,  L.  Palmar,  Q.  C,  contra,  with  him  McLeod.     We  admit  the 
damages  to  be  unliquidated,  but  the  terms  of  the  policy  are  that 
they  agree  to  pay  our  loss  up  to  84,000,  to  be  ascertained  by  proof. 
We  allege  in  the  declaration,  that  we  lost  the  whole  amount  of  the 
policj',  $4,000.     They  do  not  traverse  that  allegation,  therefore  by 
the  rules  of  pleading  they  admit  it,  Luckie  v,  Bushby  (13  C.  B.  864), 
is  an  authority  in  our  favor.     Their  plea  merely  says  that  tlie  matter 
was  adjusted.     [RrrcHiE,  C.  J.:  Does  not  your   replication  admit 
their  plea  as  to  the  amount  payable?     All  you  travei-se  is  the  pay- 
ment.]    They  have  to  admit  that  all  the  averments  in  our  declara- 
tion which  they  do  not  traverse  by  their  plea  are  true.     We  are 
willing  to  admit  all  of  their  plea  which  we  do  not  traverse  by  our 
replication,  but  the  mere  adjustment  which  they  plead,  does  not 
make  the  amount  of  83,500  liquidated  damages,  and  therefore  their 
plea  ia  no  answer  to  the  declaration.     This  plea  is  not  cured  by 
verdict.     You  cannot  after  verdict  intend  more  than  the  words  of 
tke  plea  will  warrant.     Give  the  words  their  legal  meaning,  and 
ttepe  is  not  sufficient  in  the  plea  to  answer  the  cause  of  action,  and 
*part  answer  is  no  answer  at  all. 

Cxir,  adv.  cult. 


I.  i . 
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Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court  (aftc 
stating  the  facts  as  given  above.) 

The  objections  urged  against  the  plea  in  this  case  were,  that  it  di 
not  distinctly  allege  that  the  33,500  was  the  whole  amount  due,  c 
that  the  payment  of  33,500  was  accepted  by  the  plaintifl'  in  satii 
faction  and  discharge.  "Without  discussing  whether  the  plea  mi^li 
be  open  to  objection  on  demurrer,  or  not,  we  are  clearly  of  opinio 
that  if  defective,  it  is  cured  by  the  verdict.  As  to  what  imperfei 
tions  in  pleading  will  be  aided  or  cured  by  verdict,  the  rule  is  clearl 
laid  down  in  Jackson  v.  Pesked  (1  M.  &  S.  234,)  that  "where 
matter  is  so  essentially  necessary  to  be  proved,  that  had  it  not  bee 
in  evidence,  the  jury  could  not  have  given  such  a  verdict  as  thf 
recorded  there,  the  merit  of  stating  that  matter  in  express  terms  i 
a  declaration,  provided  it  contains  terms  sufficiently  general  to  con 
prehend  it  in  fair  and  reasonable  intendment,  will  be  cured  by  vei 
diet;  and  where  a  general  allegation  must  in  fair  construction  so  h 
require  to  be  restricted,  that  no  Judge  and  no  jury  could  have  proj 
erly  treated  it  in  an  unrestrained  sense,  it  may  reasonably  be  pre 
sumed  that  it  was  so  restrained  at  the  trial."  And  in  1  Saund,  221 
note  1,  it  is  thas  stated:  "Where  there  is  any  defect,  imperfection,  c 
omission  in  any  pleading,  whether  in  substance  or  form,  whic 
would  have  been  a  fatal  objection  upon  demurrer,  yet  if  the  issu 
joined  be  such  as  necessarily  required  on  the  trial.,  proof  of  the  fa( 
so  defectively  stated  or  omitted,  and  without  which  it  is  not  to  \. 
presumed  that  either  the  Judge  would  direct  the  jury  to  give,  or  th 
jury  would  have  given  the  verdict,  such  defect,  imperfection  c 
omission  is  cured  by  verdict  by  the  common  law,  or,  in  the  phras 
often  used  upon  the  occasion,  "such  defect  is  not  any  jeofiail  aftt 
verdict."  The  rule  thus  stated  by  Saunders,  was  said  to  be  clearl 
stated,  and  was  acted  on  in  Lord  Delamere  v.  Reg.  (Saund.  R  2  I 
L.  427.) 

While  it  is  quite  clear  imder  the  authorities,  particularly  the  cas 
of  Luckie  v,  Bushby  (13  C.  Bench  871,)  that  an  adjustment  is  n< 
in  all  cases  conclusive,  it  is  so  unless  something  to  the  contrary 
shown.  It  is  equally  clear  that  the  amount  to  be  recovered  under 
policy  of  insurance  is  unliquidated,  and  dependent  upon  the  amour 
of  damage  actually  sustained.  When  this  amount  is  agreed  o 
between  the  parties,  and  the  amount  so  agreed  on  is  paid  and  ai 
cepted  in  full  without  objection,  surely  there  is  an  end  of  the  matte 
This  plea  alleges  that  the  amount  was  settled  and  adjusted  betwe€ 
the  parties  at  §3,500,  and  it  was  admitted  by  both  parties  at  the  tri 
that  this  was  all  that  was  due,  the  plaintiff  in  fact  claiming  on  tl 
adjustment. 

The  plea  also  alleges  that  the  amount  so  adjusted  was  paid  ai: 
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satisfied  by  the  defendants  in  full  to  the  plaintiff,  for  the  loss  or 
damage  sustained  by  him,  and  in  full  for  any  claim  therefore  against 
the  defendants  under  the  policy.  The  expression  ''paid  and  satisfied 
in  full,"  necessarily  involves  acceptance  by  the  creditor  of  that 
amount  as  of  all  that  is  due  him;  for  as  payment  means  the  dis- 
ehaige  of  a  debt,  *'paid  and  satisfied  in  full/'  in  the  sense  in  which 
it  is  used  in  this  plea,  means  to  discharge  the  debt,  to  deliver  to  the 
creditor  the  value  of  the  debt  in  money  to  his  acceptance  or  satis- 
fcction,  by  which  the  obligation  of  the  debtor  is  discharged;  which 
is  in  fact,  the  definition  of  "payment"  in  the  Imperial  Dictionary. 
Unless  this  was  all  that  was  due,  and  the  plaintifi^  accepted  the  pay- 
ment in  full  satisfaction,  the  allegation  that  the  defendants  paid  and 
satisfied  in  full  was  not  proved,  and  the  jury  could  not  have  found 
fw  the  defendants.  But  the  very  question  left  to  the  jury,  and  on 
which  they  found  was,  that  the  defendant  paid,  and  the  plaintifi" 
authorized  the  receipt  for  him  by  DufF  &  Travis  in  full,  by  his  rati- 
fication and  affirmance  of  the  payment,  and  therefore  assuming  the 
plea  to  be  held  bad  on  demurrer,  which  we  by  no  means  affirm, 
we  are  clearly  of  opinion  the  case  falls  within  the  rule  enunciated, 
and  is  cured  by  the  verdict 

Rule  discharged. 


Case  v.  Palmer  &  Vanwart. 

October  25,  1870. 

A  issued  an  execution  against  B.,  and  under  it  the  sheriff  advertised  to  sell  lands  of 
B.,  which  C.  claimed  to  have  purchased  at  a  former  sale.  C.  obtained  an  injunction 
to  restrain  the  sheriff  from  selling  the  lands  under  the  execution  of  A.  Held,  That 
the  injunction  must  be  dissolved,  as  without  a  sale  A.  could  have  no  locus  standi  to 
contest  the  title  of  C.  to  the  lands,  whether  the  sale  to  C.  was  valid  or  not  being  a 
question  of  law. 

This  was  an  appeal  from  the  following  judgment  given  by  Mr' 
Justice  Allen  at  the  laat  Equity  Sittings,  m  which  the  facts  of  the 
case  are  fully  set  forth.  "This  was  a  motion  to  dissolve  an  in- 
junction granted  to  restrain  the  defendant  Palmer,  the  sheriQ'  of 
Queen's  County,  from  selling  certain  lands  advertised  by  him  under 
Ml  execution  issued  against  John  Case  at  the  suit  of  the  defendant 
Vanwart,  the  sale  of  which  was  to  have  taken  place  on  the  2Gth 
March  last.  '  The  plaintiflF  claimed  the  land  under  two  deeds  from 
tie  sheriff  of  Queen's  County,  founded  on  judgments  and  executions 
•gainst  John  Case;  the  first  at  the  suit  of  the  executoi"S  of  Alexander 
.Black,  in  August,  18G6,  for  £147  8  7cL,  the  other  at  the  suit  of  the 
\i  plaintiff,  on  a  bond  and  wanant  of  attorney,  in  June,  1867, 
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for  S3,702;  and  the  bfll  alleged  that  he  had  been  in  possession  c 
principal  pai-t  of  the  land  since  his  purchase,  in  August,  1866. 
affidavits  in  support  of  the  motion  state  that  the  sheriff  had  1 
upon  personal  property  sufficient  to  satisfy  the  execution  at  tin 
of  the  executors  of  Black,  which  by  their  direction  he  aband 
and  sold  the  land.  That  the  judgment  obtained  by  the  pli 
against  John  Case  (who  was  plaintiff's  father),  was  fraudulent 
void,  and  without  consideration,  and  that  it  was  defraudin| 
creditors  of  John  Case,  stating  several  acts  and  declarations  o 
plaintiff  and  of  John  Case,  which  were  relied  on  as  making  on 
fraud.  The  affidavits  on  the  part  of  the  plaintiff  in  answer,  d 
the  charge  of  fraud,  and  stated  facts  to  show  a  hcmafide  indebte 
from  John  Case  to  the  plaintiff.  It  was  also  stated  that  on  th 
February,  1865,  John  Case  had  conveyed  all  his  property,  real 
personal,  to  trustees  in  trust  for  the  benefit  of  his  creditors,  or 
tain  conditions,  and  that  the  trustees  requested  the  execute 
Black  not  to  sell  the  personalty  under  their  execution,  which  i 
the  4th  October,  1865;  in  consequence  of  which  the  sheriff  di< 
sell  the  personalty,  but  proceeded  to  sell  the  real  estate.  Thi 
the  Gth  February,  1866,  John  Case,  finding  that  his  creditors  -^ 
not  accept  Uie  conditions  of  this  trust  deed,  executed  an  addil 
assignment  of  his  real  and  personal  property  to  the  trustees  fo 
benefit  of  his  creditors;  but  that  no  personal  property  came  to 
hands,  it  having  been  seized  and  sold  by  the  sheriff  under  th< 
cution  Issued  at  the  suit  of  the  plaintiff;  the  onlj'  property  i 
the  tinistees  got  under  this  assignment,  being  an  equity  of  redem 
in  land  mortgaged  by  Case. 

It  is  unnecessary,  in  the  view  I  take  of  this  case,  to  coi 
whether  the  charge  of  fraud  is  made  out  or  not,  or  to  remark 
the  peculiar  transaction  of  the  trust  deeds,  which  were  not  prod 
If  the  firet  deed  conveyed  all  the  real  and  personal  estate  of 
Case  to  the  trustees,  how  could  it  be  sold  under  the  subsequent 
cution  at  the  suit  of  Black  s  executors,  issued  in  October,  1865  ? 
ground  upon  which  I  think  the  plaintiff  must  fail  is  this:  Th 
fendant,  Vanwart,  is  without  doubt  a  judgment  ci^ditor  of 
Case,  and  as  such,  has  the  right  to  issue  execution  on  his  judg 
and  to  seize  and  sell  any  land,  or  any  right  or  interest  in  land 
John  Case  may  be  possessed  of  or  entitled  to.     If  he  has  no 
title,  or  interest  in  the  land  advertised  bv  the  sheriff,  the  forma 
of  it  cannot  affect  the  plaintiffs  right,  as  it  cannot  alter  the  p 
sion.     Whether  the  sale  by  the  sheriff  to  the  plaintiff  conveys 
title,  either  on  account  of  fraud  in  the  judgment  or  because 
was  sufficient  personalty  to  satisfy  the  executions,  and  the  tith 
sequently  still  remains  in  John  Case,  is  purely  a  legal  question 
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riy  determinable  in  a  Court  of  law;  and  I  am  not  aware  of  any 
rinciple  of  equity  by  which  a  judgment  creditor  should  be  restrained 
fom  levying  on  property  which  he  claims  to  belong  to  his  debtor^ 
id  trying  out  the  legal  title  of  the  person  in  possession  of  such  prop- 
tiy.  If  the  sheriff's  deed  gave  the  plaintiff^  a  good  title  to  the  land, 
6  will  have  a  good  legal  defence  to  any  action  of  ejectment  that 
ity  be  brought  against  him  by  the  purchaser  under  Vanwart's  exe- 
ation;  and  therefore  as  his  remedy  at  law  is  perfect  and  complete, 
$  has  no  right  to  come  to  a  Court  of  Equity,  and  this  Court  will  not 
BBtndn  the  action,  Thrale  v,  Ross  (8  Bro.  c.  c.  56) ;  Corporation  of 
LTondel  V.  Holmes  (4  Beav.  325);  Norris  v.  Day  (4  Y.  &  C.  475); 
^OK  V,  Hill  (2  D.  &  J.  356).  It  is  not  the  practice  of  the  Court  of 
i^ty  to  withdraw  the  consideration  and  decision  of  a  case  from  a 
imrt  of  Law,  unless  it  can  be  shewn  to  the  satisfaction  of  the  Court 
bat  the  case  involves  an  equitable  element;  because  a  man  has  no 
ight  to  come  to  this  Court  for  relief  if  he  has  a  good  defence  at 
aw,  Harding  t\  Webster  (1  Dr.  &  Sm.  101,  6  Jur.  N.  S.  88);  Traill 
.  Baring  (38  Law  J.  Ch.  521).  What  equity  is  there  for  asking  this 
kwirt  to  say  to  the  judgment  creditor:  "You  shall  not  put  yourself 
I  a  situation  to  try  the  right  of  the  plaintiff  to  this  land  in  an  action 
)  law  ?"  A  Court  of  Law  is  perfectly  competent  to  deal  with  that 
nstion;  and  the  plaintiff  can  have  no  defence  in  equity  to  a  suit 
r  the  land,  that  would  not  be  open  to  him  in  an  action  at  law,  so 
r  as  I  can  see. 

These  are  the  principles  governing  cases  where  applications  are 
ade  to  stay  proceedings  at  law,  taken  against  the  person  who  asks 
e  interference  of  the  Court  of  Elquity ;  but  there  are  no  proceedings 
ken  against  the  plaintiff  here,  and  non  constat  that  there  ever  will 
!  any,  so  that  up  to  this  time  he  has  sustained  no  injury  by  the  act 
the  ludgment  creditor.  The  injunction  was  in  the  nature  of  a 
weeding  quiu  tvmet,  and  was,  I  think,  entirely  premature.  Had 
le  sheriff  sold  an  alleged  right  and  interest  of  John  Case  in  the 
nds  claimed  by  the  plaintiff,  and  given  a  deed  thereof,  and  had  the 
irehaAer  brought  an  action  of  ejectment  against  the  plaintiff,  there 
ight  have  been  more  reason  for  asking  this  Court  to  restmin  the 
toeeedings,  though  I  do  not  mean  to  say  there  would  have  been  a 
i^ent  ground  to  do  so  unless  the  proceedings  were  vexatious  and 
)t  bona  julCy  as  in  Buckland  v,  Gibbins  (82  Law  J.  Chan.  891); 
Muse  if  the  sheriff^s  deed  conveyed  no  title,  the  party  in  possession 
tihe  land  would  have  had  a  good  defence  at  law,  and  therefore 
pld  not  require  the  assistance  of  this  Court.  Whatever  might 
p»  been  the  result  of  an  application  for  injunction  in  such  a  case 
phrt^  it  is  enough  to  say  that  I  think  the  plaintiff  has  entirely 
|||4  to  establish  any  right  to  restrain  the  defendant,  Vanwart,  in 
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his  present  proceedings,  and  that  the  injunction  must  be  dissol 
with  costs. 

Skinner,  Q.  C,  for  the  appellant.  In  this  case  Judge  Wei 
m-anted  an  injunction  to  restrain  the  respondent,  Palmer,  sherii 
Queen's,  from  selling  the  lands  of  the  appellant  under  an  execui 
issued  out  of  the  County  Court  against  John  Case,  the  appella 
father,  at  the  suit  of  Vanwart.  The  lands  in  question  lormi 
belonged  to  John  Case,  but  are  now  the  property  of  the  appell 
having  been  bought  by  him  at  sheriffs  sale,  under  an  execui 
issued  out  of  the  Supreme  Court,  and  being  now  in  the  appella 
possession.  I  contend  that  the  judgement  of  Mr.  Justice  A 
dissolving  that  injunction  should  be  reversed,  and  that  I  show  si 
cient  equities  to  cause » the  Court  to  restrain  a  third  party  f: 
obtaining  a  deed  by  the  sale  of  the  land  under  this  executioi 
Vanwart  s,  and  spreading  it  on  the  record,  to  the  detriment  of 
title.  [RiRCfflE,  C.  J.:  The  difficulty  of  this  case  is,  that  if  we  5 
the  respondent  now,  we  prevent  him  from  going  to  law  and  trj 
out  his  title  with  you.]  The  point  I  desire  to  bring  before  the  C< 
was,  whether  if  A.  sells  the  lands  of  B.  under  an  execution,  cai 
come  next  day  and  sell  them  again  under  another  executi 
[Ritchie,  C.  J.:  How  can  he  get  a  locus  stavAli  to  contest  your  t 
unless  he  Ls  allowed  to  do  so  ?  Suppose  he  finds  that  the  sh< 
never  advertized  the  land  under  the  first  execution,  or  that  tl 
was  sufficient  personal  property  to  satisfy  it  ?]  Suppose  an  inno< 
purchaser  should  buy  at  the  sheriff's  sale  ?  [Ritchie,  C.  J. : 
buys  at  his  own  risk.  Equity  has  nothing  to  do  with  it ;  if  the : 
deed  of  the  sheriff  is  bad,  it  is  a  proper  matter  to  be  tried  at  ] 
Wetmore,  J.:  Suppose  instead  of  advertising  the  land  at  all, 
sherifi'  sold  it  next  day  after  the  execution  issued,  could  it  not  1 
sold  under  a  subsequent  execution,  and  would  not  the  first  sal< 
nullity?  Ritchie,  C.  J.:  The  judgment  creditor  has  a  right  to 
his  debtor's  interest  in  the  land.  If  the  first  sale  was  wrong, 
not  the  debtor  got  an  interest  in  the  land  still,  and  cannot  the  cr 
tor  go  on  and  sell  it  ?]  The  clause  that  the  sheriff  cannot  sell 
land  of  the  debtor  until  the  personal  estate  (if  any  can  be  fou 
is  exhausted,  would  seem  to  imply  that  there  is  a  discretior 
power  in  the  sheriff.  [Ritchie,  C.  J. :  Unless  the  sheriff  exerc 
his  power  properly,  the  sale  by  him  is  a  nullity.  The  judgn 
creditor  has  neither  cul  jvs  in  re  nor  jus  remn,  unless  there  has  I 
a  sale  under  his  execution.] 

A,  L.  Palmer,  Q.  C,  for  the  respondents,  was  not  called  on. 
Ritchie,  C.  J.:  There  cannot  be  a  doubt  about  this  case.     '! 


MICHAELMAS  TERM,  THIRTY-FOURTH  VICTORIA.  187 


Doncan  v,  Reynolds. 


adgment  creditor  cannot  get  a  locus  standi  in  this  land  until  there 
B  a  sale  under  this  execution.  If  the  appellants  deed  was  fraudu- 
lent from  first  to  last,  and  the  judgment  creditor  attempted  to  set 
ib  aside  without  a  sale,  he  could  only  do  so  if  all  the  other  creditors 
ctme  in. 

Fisher,  J. — I  am  of  the  same  opinion. 

Wetmore,  J.,  concurred. 

Allen,  J. — I  have  not  changed  the  opinion  which  I  expressed  in 
By  judgment 

Appeal  dismissed 


Duncan  v.  Reynolds. 

October  29,  1870. 

WlMre  notice  of  appeal  from  the  judgment  of  a  Jadge  in  Equity  is  given,  and  the  case 
ii  lot  entered  on  the  appeal  paper,  the  oppoaite  {Murty  may  move  to  have  it  entered 
ttd  diimiaaed  with,  ooete. 

i.  L.  Palmer,  Q.  C,  on  a  former  day  in  this  term,  moved  to  enter 

ikis  ca^^  on  the  Equity  appeal  paper,  with  a  view  to  the  appeal 

being  dismissed.     It  appeared  from  affidavit,  that  notice  of  appeal 

■  fcom  the  judgment  of  Wetmore,  J.,  in  Equity,  was  given  by  the 

opposite  party,   but  that  the   case   had   not  been  entered  by  the 

l^pellant  on  the  Equity  appeal  paper. 

Cur,  adv.  vtdt 

Ritchie,  C.  J.:  We  are  all  of  the  opinion  that  this  case  may  be 

^  on  the  appeal  paper,  and  dismissed  with  costs.     If  the  ap- 

it  had  entered  the  case  and  did  not  appear,  it  would  have  l)een 

duty  to  hear  and  determine  the  appeal  on  the  merits;  but  where 

^'^  of  appear  lias  been  given,  and  the  case  not  entered  on  the 

il  paper,  we  think  the  other  party  should  have  the  riglit  to 

the  case  and  have  it  dismissed  witn  costs. 

Per  Curiam,    Motion  granted. 
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A.  issned  an  execution  against  B.,  under  which  a  levy  was  made  of  B.'s  ffoods,  but  m 
sale,  tlie  execution  being  withdrawn.  A  second  execution  under  another  judgnMor 
was  issued  by  A.  against  B.,  and  the  sheriff  after  selling  goods  to  satisfy  that  exeoa 
tion,  pr«>cee(ied  to  sell  other  goods  of  B.  to  satisfy  him  for  fees  on  the  first  executian 
Held,  That  such  sale  by  the  sheriff  was  a  wrongful  conversion,  and  that  trove; 
would  lie. 

The  return  of  a  sheriff  to  an  execution  is  only  an  estoppel,  as  to  the  proceedings  in  th< 
particular  action  in  which  the  execution  issued. 

Estoppel  by  record  must  be  pleaded,  otherwise  it  is  waived. 

Trover  for  the  wrongful  conversion  by  the  defendant,  of  goods 
the  property  of  the  plaintiff.  At  the  trial  before  Ritchie,  C.  J.,  at  tin 
Gloucester  Circuit,  it  appeared  that  the  goods  in  question  had  on  9tl 
March,  1«S6C,  been  sold  by  the  defendant,  who  was  then  Sheriff  oi 
Gloucester,  under  an  execution  against  the  plaintiff  at  the  suit  oi 
Daniel  i:  Boyd.  Some  months  prior  to  that  (in  August  or  Septem 
ber,  18G5,)  the  defendant  had  received  an  execution  at  the  suit  oi 
Daniel  k  Boyd  against  the  plaintiff,  under  which  he  made  a  le\^  oi 
a  ship  on  the  stodc3,  and  other  articles  belonging  to  the  plaintiff,  bui 
no  further  proceedings  were  taken  under  it,  and  tbe  execution  w» 
withdrawn.  The  ship  being  afterwards  completed  and  sold  by  th< 
plaintiff,  Daniel  &  Boyd  then  entered  another  judgment,  and  issuec 
another  execution  against  the  plaintiff.  Under  uiis  execution  tfai 
defendant  made  a  levy  of  articles  belonrin^  to  the  plaintiff,  including 
the  goods  for  the  wrongful  conversion  of  which  this  action  is  brought 
and  after  selling  portions  of  these  goods  to  satisfy  the  execution 
proceeded  to  sell  the  remainder  to  reimburse  himself  for  fees  whid 
he  claimed  to  be  due  him  for  the  levy  made  under  the  executioi 
which  had  been  -withdrawn.  This  sale,  which  was  the  conversioi 
complained  of,  took  place  on  the  9th  March,  1866.  The  sheriff,  ii 
April  or  May,  1866,  returned  the  execution  to  Mr.  Skinner,  tb 
attorney,  with  the  statement  that  he  had  made  £205  lis.;  but  oi 
it  being  sent  back  to  him  by  Mr.  Skinner,  he  amended  the  return  s( 
that  it  stood  "I  have  caused  to  be  made  £255  lis.,  which  money  ] 
have,  &c.,  ntdla  bona  for  balance."  The  £50  added  in  the  ainenaec 
return,  was  the  sum  claimed  by  the  defendant  as  fees  for  the  lev] 
under  the  execution  which  had  been  withdrawn.  It  was  contendec 
on  the  part  of  the  defendant,  1.  It  having  been  proved  that  th< 
property  in  question  was  levied  on  and  sold  under  regular  executioi 
not  set  aside  but  returned  and  filed,  it  became  a  record  and  canna 
be  disputed  in  this  action  of  trover,  for  the  goods  taken  under  it 
2.  Had  the  sale  taken  place  for  an  excess  clearly  distinguishable,  th< 
execution  not  set  aside  would  be  a  justification  in  this  action.  A 
such  excess  cannot  be  distinguished,  and  the  moneys  under  one  sal< 
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cannot  be  properly  distinguished  from  the  moneys  under  the  other, 

the  excess  cannot  be  distinguished  so  aa  to  afford  a  good  ground  of 

prosecution  in  this  case.     4.  No  count  in  this  case  under  which  such 

a  prosecution  for  excess  of  sale  can  be  properly  tried  or  maintained. 

The  learned  Chief  Justice  told  the  jury,  as  to  the  articles  sold  on 

the  9th  of  March,  if  the  defendant  as  sheriff  sold  them  under  a  levy 

made  on  the  execution  in  his  hands,  and  for  the  purpose  of  realizing 

the  amount  recoverable  under  such  execution  as  he  was  directed  to 

levy  and  make  under  such  execution,  with  the  fees  and  expenses 

incidental  thereto,  then  it  was  an  answer  to  this  action ;  but  if  he 

sold  them  (though  under  pretence  or  color  of  such  execution),  but 

really  not  for  the  purpose  of  realizing  the  amount  reeoveral)le  under 

such  execution,  but  for  the  purpose  of  realizing  fees  claimed  by  him 

for  a  levy  on  other  property  under  another  execution  which  had 

been  withdrawn,  the  selling  for  such  a  purpose  would  be  A\Tongful, 

and  handing  over  these  articles  under  such  sale  would  be  a  wrongful 

©cmversion. 

Verdict  for  plaintiff. 

A,  L.  Palnur,  Q.  C,  in  Michaelmas  Term  last  obtained  a  rule  nisi 
'or  a  new  trial,  on  the  ground  of  misdirection ;  Scarfe  v.  Halifax 
(7  M.  &  W.  288),  and  Harrington  v.  Taylor  (15  Ea^st.  378),  were  cited 

• 

uNeedhwm  showed  caase  in  Hilary  Term.  The  case  of  Scarfe  v. 
Halifax  has  no  application  to  this  case.  Here  the  only  question  was, 
whether  the  sheriff  sold  property  under  the  execution  in  his  hands. 
The  jury  found  that  he  sold  under  color  of  that  execution,  to  recover 
fees  which  he  claimed  on  a  former  execution,  which  had  been  with- 
drawn after  levy.  There  can  be  no  ground  for  contending  that  the 
sheriff  had  any  power  to  do  this,  and  the  rule  must  be  discharged. 

il.  L.  Palmer,  Q.  C,  contra.  By  the  second  execution  the  .sheriff 
was  directed  to  levy  a  certain  sum  with  costs  and  expenses,  which 
midoubtely  meant  that  he  should  levy  all  his  casts  and  expenses 
which  had  incuiTed  under  that  transaction.  He  had  properly  levied 
the  goods,  and  if  any  wrong  was  done  it  was  by  the  sale ;  but  trover 
will  not  lie  for  a  wrongful  sale  if  the  levy  is  proper.  The  plaintiff 
is  e8t(n)ped  by  the  return  in  the  writ.  The  sheriff  has  returned  that 
he  levied  properly  ;  that  return  is  a  matter  of  record,  and  cannot  be 
ooQtiadicted,  7  Com.  Dig.  290.  Trover  will  not  lie  if  any  action  will, 
Hriumld  be  a  special  action  on  the  case. 

Cur.  adv.  melt. 

'IbSGHiE,  C.  J.,  now  delivered  the  judgment  of  the  CouH.* 

J«40nent  was  delivered  in  Trimi^  Tenn. 

13 
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This  was  an  action  of  Trover.  The  goods,  the  property  of  tl 
plaintiff,  were  taken  by  defendant  and  sold.  The  defendant  w 
sheriff  of  the  County  of  Gloucester,  and  executions  against  tl 
plaintiff  at  the  suit  of  Daniel  &  Boyd,  and  at  the  suit  of  Burpee,  hi 
been  placed  in  the  defendant  s  hands  as  such  sheriff,  in  Decembc 
1865,  under  which  he  had  levied  and  sold  to  the  amounts  he  Wi 
directed  by  the  plaintiff's  attorney  to  levy  and  make  under  tha 
executions.  In  August  or  September  previously  to  this,  he  he 
placed  in  his  hands  oy  Mr.  Maclauchlan  an  execution  at  the  suit  < 
Daniel  &  Boyd,  under  which  he  says  he  made  "  a  general  levy  of  tl 
ship-yard," — a  formal  levy.  He  says,  "  I  took  no  steps  for  the  sale 
The  sheriff  sold  in  February  under  the  Daniel  i;  Boyd,  and  Buip 
executions.  The  sheriff  returned  the  Burpee  execution  satisfied,  an 
returned  the  Daniel  &  Boyd  execution  to  the  plaintiff's  attome; 
When  he  returned  this  in  April  or  May,  1860,  he  says :  "  It  had  n< 
the  return  on  it  that  the  execution  now  shows."  The  execution  W! 
sent  back  to  the  sheriff,  and  he  says :  "  I  made  a  second  return  o 
the  execution.  I  was  not  sheriff  of  the  Countv  of  Gloucester  whe 
I  received  back  that  execution.  I  was  not  sheriff  in  1808.  I  was  nc 
sheriff  of  Gloucester  when  I  made  this  return  in  the  exemplification 
On  the  9th  of  March  the  sheriff  sold  the  articles  now  in  dispute.  B 
says  the  first  execution  placed  in  his  hands  by  Maclauchlan  was  witl 
drawn.  The  ship  on  the  stocks  which  defendant  says  he  levied  on  m 
<ler  this  execution,  was  subsequently  launched  and  disposed  of  by  tl 
plaintifi.  He  says  :  **  I  claimed  a  large  amount  of  poundage — ^fiift 
pounds  foi'  the  levy  on  the  ship  under  this,  the  Maclauchlan  execi 
tion.  I  have  retained  that  money  (the  money  he  realized  by  sal 
!)th  March),  in  my  possession  to  pay  me  the  fifty  pounds  poundag 
The  fifty  pounds  so  retained,  was  the  proceeds  of  the  sale  of  thes 
very  articles.  I  would  not  have  advertised  the  articles  for  sale,  ha 
I  not  supposed  I  was  entitled  to  my  fifty  pounds  poundage.  I  sol 
on  the  9tn  March  to  reimburse  me  for  expenses  of  which  the  claii 
of  fifty  pounds  formed  a  part.  I  retained  the  whole  of  the  last  sal 
for  my  fees  and  expenses.  I  did  not  comply  with  Mr.  Skinner 
request  in  his  letters  of  the  20th  of  March.  1800.  I  had  not  prev 
ously  to  this  letter  communicated  with  Mr.  Skinner  relative  to  tl 
sale  of  the  9th  March,  or  informed  him  of  the  proceeds.  I  ha 
before  the  sale  of  the  9th  March  sold  the  amoimt  I  was  directed  < 
sell  in  the  letter  of  the  13th  January,  1800.  I  had  no  instructior 
from  Skinner  between  l*3th  January  and  9th  March.  I  had  n 
other  instructions  but  what  were  contained  in  the  letter  of  the  13t 
January.  My  first  return  was  attached  to  tlie  writ.  I  made  £20 
lis.  on  the  exemplified  execution  (Daniel  &  Boyd  v.  ililler  placed  i 
his  hands  by  Skinner);  I  made  £255  lis.  too.     On  my  first  retur 
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it  was  not  stated  that  I  made  £255  lis.  On  the  first  it  was  £205 
Us.  I  returned.  I  had  made  as  I  stated  I  was  directed.  I  did  not 
return  the  execution  showing  that  it  was  satisfied ;  I  returned  it 
with  the  amount  I  was  directed  to  levy,  £205.  I  did  not  return 
nvXla  b(yna  as  to  balance  on  the  first  return.  At  the  time  I  received 
the  execution  back  from  Skinner,  I  received  the  return  as  in  exem- 
plification, which  I  signed  as  sent  to  me.  I  wrote  a  copy  and  signed 
it,  or  signed  the  one  sent.  I  did  make  a  levy  on  the  ship,  and  in  con- 
sequence of  some  defect  one  execution  was  slipped  out  and  another 
slipped  in.  The  execution  was  levied.  I  did  not  get  any  fees 
on  the  first  execution.  It  was  levied  in  August.  She  (the  ship) 
wis  in  process  of  building.  In  letter  of  11th  April  I  made  return, 
and  I  sent  the  return  to  him  (Skinner.)  It  came  up  again  from 
Skinner  with  directions  to  amend  it ;  the  other  one  was  lost.  I  was 
governed  by  him,  and  amended  the  return  as  he  directed.  Both 
returns  were  by  directions  of  Skinner." 

The  Burpee  execution  was  returned  satisfied.  The  return  in  the 
schedule  annexed  to  the  Daniel  &  Boyd  v.  Miller  execution  as  exem- 

E lifted  was:  "I  have  caused  to  be  made  £255  lis.,  which  money  I 
ave,  &c.,  nuUit  bona  for  balance."  This  execution  was  filed  2nd 
April,  1868.  At  the  trial  Mr.  Kerr  contended  as  follows:  That  the 
executions  are  a  complete  defence  in  trover.  1.  It  having  been 
proved  that  the  propei-ty  in  question  was  levied  on  and  sold  on  a 
regular  execution  not  set  aside  but  returned  and  filed,  it  became  a 
record  and  cannot  be  disputed  in  this  action  of  trover,  for  the  goods 
taken  under  it.  2.  Had  the  sale  taken  place  for  an  excess  clearly 
distinguishable,  the  execution  not  set  aside  would  be  a  justification 
in  this  action.  8.  As  such  excess  cannot  be  distinguished,  and  the 
moneys  under  one  sale  cannot  be  properly  distinguished  from  the 
moneys  under  the  other,  the  excess  cannot  be  distinguished  so  as  to 
afford  a  good  -ground  of  prasecution  in  this  case.  4.  No  count  in 
this  case  under  which  such  a  prosecution  for  excess  of  sale  can  be 
properlv  tried  or  maintained. 

The  learned  Chief  Justice  told  the  jury  as  to  the  articles  sold  on 
the  9th  of  March.  If  the  defendant  as  sheritt*  sold  them  under  a 
levy  made  on  the  execution  in  his  hands,  and  for  the  purpose  of 
realizing  the  amount  recoverable  tinder  such  execution  as  no  was 
directed  to  levy  and  make  under  such  execution,  with  the  fees  and 
expenses  incidental  thereto,  then  it  was  an  answer  to  this  action  but 
tf  he  sold  them  (though  under  pretence  or  color  of  such  execution,) 
^t  really  not  for  the  purpose  of  realizing  the  amount  rccovei-able 

Jttder  such  execution,  but  for  the  purpose  of  realizing  fees  claimed 
him  for  a  levy  on  other  property  under  another  execution  which 
'  been  withdrawn,  the  selling  for  such  a  purpose  would  be  wrong- 


192  CASES  IN  THE  SUPREME  COURT. 


Miller  v,  Weldon. 


ful;  and  handing  over  these  articles  under  such  sale  would  be  « 
wrongful  conversion. 

Mr.  PcUraev,  in  Michaelmas  Term,  moved  for  a  new  trial  on  th< 
grounds  of  misdirection,  contending  that  the  sherifTs  return  was  i 
conclusive  estoppel  by  matter  of  recoixl,  and  that  if  any  actioi 
would  lie,  it  should  have  been  a  special  action  on  the  case.  The  fees 
the  sheriff  claimed  under  the  execution  placed  in  his  hands  by  Mc- 
Laughlin, were  those  he  alleges  he  would  be  entitled  to  under  the 
table  of  fees.  "If  compromised  after  levy  or  arrest,  the  same  rat( 
to  the  value  of  the  compromise,"  that  is,  as  allowed  for  levying  anc 
paying  all  moneys  on  executions.  We  ai*e  clearly  of  opinion  thai 
any  such  claim  must  be  settled  between  the  sheriff  and  the  attomej 
who  placed  the  writ  in  his  hands,  or  the  sheriff  and  the  plaintiffs  ir 
that  suit;  and  assuming  there  were  fees  or  expenses  due  him  foi 
services  under  that  execution,  he  had  no  right  whatever  to  levj 
for  those  fees  or  expenses,  or  to  sell  for  the  purpose  of  paying  him- 
self under  any  other  execution  which  may  subsequently'  come  to  his 
hands,  though  the  same  may  be  on  a  judgment  between  the  partie.* 
to  the  judgment  on  which  the  original  writ  was  Issued.  In  this  case 
on  defendant's  own  showing,  his  sole  reason  for  selling  on  the  9tl 
March  was  to  realize  an  amount  not  leviable  under  the  cxecutior 
then  in  his  hands,  and  the  jury  must  be  taken  to  have  found  undei 
the  direction  given  to  them,  that  he  did  not  sell  for  the  purpose  oi 
realizing  the  amount  recoverable  under  the  execution  in  his  hands 
but  for  the  purpose  of  realizing  fees  claimeil  for  a  levy  on  othei 
property  under  another  execution  which  had  been  withdrawn  befon 
the  execution  now  produced  came  to  his  hands,  and  we  think  th( 
Chief  Justice  was  right  in  saying  such  a  sale  was  wiongful,  and  f 
conversion.  See  Aldred  v.  C/onstable,  0  Q.  B.  B.  381,  where  Lore 
Denman,  delivering  judgment,  says,  that  the  cases  of  Stead  v.  Gas^ 
coigne,  8  Taunt  527,  and  Bacheler  r.  Vyse,  4  M.  &  Scott,  552,  art 
direct  authorities  that  if  a  sheriff  sell  more  goods  than  are  sufficient 
to  satisfy  an  execution,  he  is  liable  in  trover  in  respect  to  the  excess 

As  to  the  estoppel  which  it  is  alleged  barred  the  plaintiffs  rirfi 
to  recover,  there  are  two  answers.  1st.  The  sheriff^'s  return  in  uA. 
case  is  no  estoppel,  because  such  a  return  when  conclusive  is  only  » 
in  the  particular  cause  in  which  it  is  made;  that  is,  in  which  th( 
execution  issued.  In  Chitty,  AnA.  Pr  (8  Ed.)  556,  it  is  said  tha 
the  return  is  conclusive  between  the  same  parties  in  the  same  actior 
but  not  against  other  parties  or  in  another  action;  and  Jackson  t 
Hill  (10  A.  &  £.),  sustains  this  proposition,  in  which  Lord  Denmai 
says:  "I  aj^rehend  that  such  estoppels  as  this,  estoppels  by  sheriff* 
return,  apply  only  to  proceedings  in  the  action  in  the  course  whicl 
they  arise."    Patteson,  J.,  says:  "The  case  cited  from  the  year  bool 
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IS  strong  to  shew  that  a  return  is  conclusive  only  in  the  particular 
Canse  in  which  it  is  made,  and  there  is  no  authority  the  other  way." 
2ikL  If  it  was  an  estoppel,  it  should  have  been  pleaded  as  such,  othei- 
"^KTse  the  truth  can  be  snewn.  Estoppel  by  reconl  and  by  deed  must, 
xzi  order  to  make  them  binding,  be  pleaded  if  there  be  an  opportunity ; 
O'therwise  the  party  omitting  to  plead  waives  the  estoppel,  and  leaves 
±Jie  issue  at  large,  on  which  the  jury  may  find  according  to  the  truth. 
Xn  Young  V.  Raincock  (7  C.  B.  33S),  Coltman,  J.,  in  delivering  the 
_jvdgment  of  the  Court,  says:  "By  joining  issue  on  the  replication 
tratA  referred  it  as  matter  of  fact  to  the  jury,  who  are  not  bound  by 
-fcJie  estoppel,  but  may  and  ■numt  find  the  truth  of  the  fact  according 
*;«  the  evidence,"  which  was  done  in  thLs  case.  See  also  on  thb 
ownt.  Freeman  v.  Cook  (2  Exch.  054);  Vosght  v.  Winch  (2  B.  to  A. 
06!};  Feveiiiham  )-.  Emerson  (11  Exch.  385);  Williamson  v.  Kirby 
fVa  C.  B.  430);  Mathew  '■.  Osborne  (20  L.  A:  E.  242.) 

Rule  dischai^d. 


McLeod  v.  Murray. 

October  29,  1870. 
*-»M,-j:tionfiircoiitinumgtooverrtoii-theplaintiff'»landbyamilt-dani,  afternotice.tho 
i«i7i  having  been  erected  before  jjlaiotiff  became  owner  a(  the  laud,  the  ilefeti'lant 
Nocht  to  show  that  the  dam  was  erected  by  permiBaioii  of  the  former  proprietor, 
u>r  claimed  >  rieht  to  retail)  the  dam.  This  iti^ence  be  afterwardl  abandoned 
Btid,  That  the  title  to  land  came  iii  i|ue8tioD,  and  the  action  was  properly  brought 
in  the  Supreme  Court. 

His  was  an  action  for  overflowing  the  plaintiff's  land  by  the 

•erection  of  a  inill-flam  by  the  defendant,  with  a  count  in  trespass 

^ot  the  trampling  down  of  the  plaintiff's  grass  by  the  defendant's 

^errant,  in  walking  to  and  from  the  dam.     At  the  trial  l>efore  Allen, 

■J,  at  the  York  sittings,  it  appeared  that  the  dam  had  been  ercctecl 

•*fore  the  plaintiff  got  pos^^ession  of  the  land,  and  the  defendant's 

^win.'iL'l  Miv^ned  his  ca.se  to  the  jury  by  stating  that  the  dam  had  been 

■milt  liy  William  Murray,  by  the  permission  of  the  former  owner, 

liefoi'p  tli^  plaintiff  came  into  possess.son,  and  therefore  that  Murray 

"yttti  tli.-n  in  possession  of  the  land.     He  called  evidence  to  prove  the 

u  I*nniv-iim  to  build  the  dam,  but  on  the  learned  Judge  stating  that 

rlk*  penuission  being  verbal,  would  not  la.st  beyond  the  ownership  of 

K  "ftt  hrst  pioprietor,  and  it  appearing  that  the  dam  had  been  built  by 

^Jliinni  Murray  for  the  defendant,  his  counsel  abandoned  the  ground 

of  tli^  ri:,-ht  to  continue  the  dam,  and  gave  evidence  to  show  that  the 

1  land  had  Tiot  been  damaged.     The  jury  found  a  verdict  for  the  plain- 

I  Mff  iQ  the  sum  of  five  dollars  damages  on  the  third  count,  for  con- 
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tinuing  the  dam  after  notice  to  remove  it,  and  ten  cents  foi 
trespass.  The  plaintiff  Went  down  to  taxation  without  a  certii 
from  the  Judge  who  tried  the  cause,  that  there  was  good  caus< 
bringing  the  action  in  the  Supreme  Court,  and  the  costs  were  t 
at  SI  20.80. 

(j.  F,  Qregoiy  on  a  former  day  in  this  term  moved  for  a  revit 
the  taxation  of  costs,  on  the  ground  that  the  action  should  have 
brought  into  the  County  Court.  He  contended  that  the  title  to 
did  not  come  in  question,  and  as  the  plaintiff  had  only  cla 
twenty  dollars  damages,  and  only  recovered  five  dollai-s,  the  cast 
one  which  should  have  been  brought  to  the  County  Court,  anc 
plaintiff  was  not  entitled  to  any  costs,  as  enacted  by  30  Vict 
10,  sec.  21.  In  Latham  v,  Spdding  (4  L.  k  E.  273),  it  is  held, 
in  trespass,  where  the  defendant  pleaded  not  possessed,  but  no  < 
tion  of  title  in  fact  came  in  question,  the  jurisdiction  of  the  Co 
Court  is  not  ousted.  The  learned  Judge  on  the  trial  in  chargin| 
jury,  observed  that  the  title  to  the  land  was  not  disputed,  an< 
not  leave  any  question  of  permission  to  them ;  it  would  therefo 
unfair  now  to  rule  that  the  title  did  come  in  question,  and  so 
costs  to  defendant,  he  having  no  opportunity  to  move  for  a  new 

Fraser  contra.  I  submit  that  the  title  to  land  did  come  in  < 
tion  in  this  case.  The  defendant  was  a  trespasser  after  notice 
he  sought  to  establish  a  right  to  put  up  the  dam  by  permission 
former  proprietor.  This  defence  raised  the  question  of  title,  anc 
only  abandoned  when  the  learned  Judge  intimated  that  the  pe 
sion  being  verbal,  would  not  last  beyond  the  ownei-ship  of  the  fc 
proprietor.  The  case  of  Latham  v.  Speddiug  does  not  affect 
because  there  no  que^stion  of  title  was  raised  in  evidence,  and 
case  is  directly  contradicted  by  Timothy  v.  Farmer  (7  C.  B. 
where  it  Ls  held  that  a  plea  of  not  possessed  to  an  action  of  tre 
takes  the  case  out  of  the  jurisdiction  of  the  County  Court. 

RrrcHiE,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  application  for  a  review  of  the  taxation  of  cos 
this  case,  on  the  ground  that  the  action  should  have  been  brc 
in  the  Coimty  Court.  The  action  was  for  overflowing  the  plair 
land  in  consequence  of  the  erection  of  a  dam  by  the  defendant 
there  was  also  a  count  in  trespass.  The  plaintiff  recovered  S-") 
ages  for  the  continuance  of  the  dam  after  notice,  it  having 
erected  before  he  got  possession  of  the  land ;  and  ten  cents  f o 
trespass,  which  was  by  the  defendant  s  servants  walking  thi 
his  grass  and  grain  in  going  to  and  from  the  dam.  The  que 
arises  under  the  County  Courts  Act,  30  Vict.,  cap.  10.     B}-  St 
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"The  Courts  shall  not  h^ve  cognizance  of  any  action.  1st,  where 
the  title  to  land  is  brought  in  question."  (It  then  states  other  cases 
in  which  the  Court  has  no  jurisdiction.)  Sect.  8.  "Subject  to  the 
exceptions  in  the  last  preceding  section,  the  County  Couiiis  shall 
have  jurisdiction  and  hold  plea  in  all  personal  actions  of  debt,  cove- 
nant, and  assumpsit,  when  tne  debt  or  damages  claimed  do  not  exceed 
the  sum  of  S200,  and  in  all  actions  of  tort  where  the  damages  do  not 
exceed  SI 00."  By  Sect.  21,  "If  any  action  be  brought  in  the  Su- 
preme Court  that  could  have  been  brought  in  a  County  Court,  the 
plaintiff  shall  not  be  allowed  any  costs,  unless  the  Judge  who  tried 
the  same  shall  certify  that  there  was  good  cause  for  bringing  the 
action  in  the  Supreme  Court." 

The  defendant's  counsel,  in  opening  the  case  to  the  juiy,  stated 
that  the  dam  had  been  built  by  Wm.  Murray  by  peniiission  of  a 
previous  owner  -of  the  land,  before  the  plaintiff  came  into  possession, 
and  therefore  that  Wm.  Murray  had  possession  of  the  land;  and  he 
called  evidence  to  prove  the  permission  to  build  the  dam.  It  ap- 
peared, however,  tnat  Wm.  Murray  had  built  the  dam  for  the  defend- 
ant, and  the  counsel  afterwards  abandoned  the  ground  as  to  the 
right  to  continue  the  dam,  and  gave  evidence  to  show  that  there  was 
no  damage  to  the  land.  Had  the  action  been  brought  in  the  County 
Court,  and  had  the  defendant  s  counsel  there  set  up  the  right  to  con- 
tmue  the  dam,  as  he  did  in  this  case,  the  plaintiff  must  have  been 
nonsuited;  for  it  has  been  held  in  Sloan  v,  Davis  (2  Allen  C93),  that 
the  title  to  land  comes  in  question  where  the  defendant  claims  a 
right  to  use  the  land ;  and  as  he  did  so  claim  at  the  trial,  and  offered 
evidence  of  his  claim,  the  case  of  Latham  v,  Spedding  (15  Jur.  570), 
dted  for  the  defendant,  is  not  an  authority  against  the  plaintiffs 
right  to  costs,  because  he  has  shown  that  the  title  bona  fide  came 
in  question  in  this  case.  This  was  not  a  case  where  the  plaintiffs 
attorney  could  have  prudently  brought  the  action  in  the  County 
Court,  therefore  we  think  it  comes  within  the  exception  stated  in 
the  twenty-first  section  of  the  Act,  and  that  the  plaintiff  is  entitled 
to  costs. 

Motion  refused.* 

•See  Mountney  v.  CoUier  (1  E.  k  B.  630),  Chew  v.  Holvoyd  (8  Exch.  249),  and 
^(•nh  0.  DeweB  (20  L*w  &  Equity,  9^6)^  as  to  the  title  to  land  coming  in  question. 
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The  granting  of  a  quo  fcarranto  is  discretionMv  with  the  Court,  and  it  refused  witho 
costs  a  quo  warranto  asainst  the  Mayor  of  fi^dsricton  for  having  moneys  of  the  Gl 
improperly  in  his  handa  at  tJbbe  time  of  his  re-election,  where  no  corrupt  motive  n 
charged,  and  no  inconvenience  to  the  Corporation  shown,  the  amount  being  am 
and  the  motives  of  the  relator  questionable. 

G.  F.  Gregaru,  on  a  former  day  in  this  tenii,  showed  cause  again 
a  rule  granted  last  Trinity  Term,  requiring  him  as  mayor  of  Frede 
icton  to  show  cause  why  an  information  in  the  nature  of  a,*g\ 
vjarranfo  should  not  be  filed  against  him  foi-  illegally  exercising  tl 
office  of  mayor  of  Fredericton.  The  gi-ounds  of  the  applicati< 
were,  that  at  the  time  of  his  re-election  as  mayor,  he  had  improper 
in  his  hands  moneys  belonging  to  the  dty,  which  he  had  collected 
fines  and  fees;  ana  also  certain  sums  collected  for  r^nts  and  license 
belonging  to  the  city;  and  the  improper  payment  of  money  witho' 
authority  of  law,  which  it  was  contended  dis(iualified  him  from  ser 
ing  as  mayor,  under  22  Vict.,  cap.  8,  §  8-8G,  and  32  Vict.,  cap.  87,  § 
The  facts  as  stated  in  the  affidavits  on  both  sides  are  fully  set  fon 
in  the  judgment  of  the  Court.  He  contended  that  although  tl 
chajges  of  fittud  might  form  matter  for  indictment,  they  showed  i 
ground  for  a  quo  ivai'ranto, 

FraseVy  contra,  contended  that  the  facts  shown  fonned  prop 
grounds  why  a  qiio  warranto  should  issue. 

Cur.  adv.  vult. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  a  rule  granted  in  Trinity  Term  last,  calling  upon  Greor< 
F.  Gregory,  Estj.,  to  show  cause  why  an  information  in  the  natui-e 
a  qao  warranto  should  not  be  tiled  against  him  for  illegally  exe 
cising  the  office  of  Mayor  of  Fredericton.  The  affidavits  on  whi( 
the  rule  was  granted,  stated  that  Mr.  Gregory  had  been  elect< 
Mayor  of  Fredericton  in  18G9,  and  was  re-elected  for  the  presei 
3^ ear  on  the  10th  of  January  last;  that  at  the  time  of  his  re-electic 
he  ha«.l  in  his  hands  85.50,  collected  by  him  in  November  last  f 
fines  for  breach  of  the  City  By-Laws ;  and  that  he  had  since  receivi 
for  such  fines  the  sum  of  S9  in  April  ]ftst,  and  S2  in  June,  none^ 
which  had  been  paid  over  to  the  City  Treasurer,  as  directed  by  tl 
Charter  of  the  City ;  also,  that  he  had  received  for  rent  from  tl 
City  Hall  the  sum  of  34  in  January  last,  and  SI  2  between  that  da 
and  the  1st  June,  which  sums  he  had  not  paid  over.  Also,  that  1 
was  indebted  to  the  City  in  the  sum  of  S80,  retained  by  him  as  pa 
to  one  Gearon  on  the  27th  August,  18C9,  out  of  moneys  which  1 
ought  to  have  paid  over  to  the  City  Treasurer;  the  said  May< 
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having  no  authority  by  law  to  pay  such  money,  as  all  city  moneys 
must  be  paid  over  to,  and  be  paid  out  by,  the  City  Treasurer. 

In  sho^ving  cause  against  the  rule,  Mr.  Gregory  admits  by  his 
affidavit  that  at  the  time  of  his  election  in  January  last  he  had  in 
his  hands  SIO.GO,  the  amount  of  two  fines  collected  by  him  in  Novem- 
ber last ;  and  that  since  his  election,  and  before  the  granting  of  the 
rule  in  this  case,  he  had  collected  837.10  for  fines,  the  whole  of  which 
sums  he  had  paid  to  the  City  Treasurer  on  the  6th  July  last.  That 
at  the  time  of  his  re-election  he  might  have  had  a  small  sum  in  hiB 
hands,  received  for  licenses  and  rent  of  the  City  Hall,  but  that  it  did 
not  exceed  S25 ;  and  that  he  had  paid  to  the  City  Treasurer  all 
moneys  received  on  those  accounts,  though  he  believed  he  was  not 
hound  to  pay  them  before  the  31st  of  October  next.  That  he  paid 
the  sum  of  S80  to  Gearon  out  of  moneys  in  his  hands,  under  the 
authority  of  a  resolution  of  the  City  Council  authorizing  him  to 
settle  with  Gearon,  who  had  threatened  a  suit  against  the  city,  and 
that  afterwards  at  a  meeting  of  the  City  Council  held  on  the  10th 
December,  18G1),  at  which  the  relator,  Torrens,  was  present  as  an 
alderman,  the  City  Council  confirmed  the  payment,  and  allowed  the 
amount  in  the  accounts  for  the  year.  The  statement  with  regard  to 
the  payment  of  the  880  was  corroborated  by  the  affidavit  of  the  City 
Clerk,  giving  extracts  from  the  Minutes  of  the  Council. 

The  Acts  of  Assembly  which  were  relied  on  as  creating  a  disquali- 
fication of  Mr.  Gregory,  are  the  8th  and  8Cth  sections  of  the  22  Vict. 
cap.  8,  and  the  2nd  section  of  the  32  Vict.  cap.  87.  By  the  8th  sec- 
tion of  the  former  Act  it  is  declared,  i^iiter  alia,  "that  no  person 
accountable  for  the  city  revenues,  or  any  part  thereof,  shall  be  quali- 
fied to  be  elected  or  to  serve  in  the  office  of  Mayor  or  Councillor" ; 
and  the  87th  section  enacts  that  "all  fines,  penalties  and  costs  imposed 
by  virtue  of  the  Act,  or  any  by-law  of  the  corporation,  shall  l>e  paid 
over  to  the  City  Treasurer  on  the  first  Monday  in  each  month, and  that 
a  detailed  account  thereof,  under  oath,  shall  at  the  same  time  be  filed 
with  the  Treasurer,  by  the  Mayor  or  Councillor  paying  the  same," 
The  32  Vict.  cap.  87,  sec.  2,  enacts  that  in  addition  to  the  disqualifi- 
cations mentioned  in  the  above  Act  no  person  .shall  be  qualified  to 
he  elected  or  to  serve  in  the  office  of  Mayor,  &c.,  "so  long  as  he  shall 
he  a  defaulter,  or  indebted  to  the  said  city  for  any  taxes  or  fines." 

We  doubt  whether  this  section,  or  the  8th  section  of  the  former 
^ct,  applies  to  moneys  collected  by  the  Mayor  for  fines  imposed  for 
hreaches  of  the  city  by-laws.  The  revenues  of  the  city  would  seem 
r&iher  to  mean  the  annual  income  derived  from  lands,  ferries,  licenses 
*ttd  taxes,  see  Imperial  Dictionaiy,  "'Beveniie;*  and  the  words 
"de&uilter,  or  indebted  to  the  city  for  any  taxes  or  fines,"  to  mean 
■to  person  upon  whom  a  tax  or  fine  has  been  imposed ;  and  not  an 
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officer,  such  as  the  Mayor  or  a  CJouncillor  who  has  hnposed  and  o 
lected  a  fine  for  violation  of  the  law,  and  has  neglected  to  pay 
over  to  the  Treasurer  within  the  time  required  by  the  Charter.  1 
language  of  the  Act  ought  to  be  clear  and  free  from  ambigui 
before  we  should  be  justified  in  putting  a  construction  on  it  whi 
will  deprive  a  party  of  an  office  to  which  he  has  been  elected  unc 
the  Charter.  We  do  not,  however,  consider  it  necessary  absolute 
to  decide  this  question,  for  reasons  which  we  shall  state  hereaft 
As  to  the  moneys  received  by  the  Mayor  for  rents  and  licenses,  it 
clear  there  has  been  no  default  in  the  payment  of  them  ;  for  by  i 
Act  30  Vict.  cap.  37,  sec.  4,  it  is  enacted  "that  the  Mayor  and 
officers  entrusted  with  the  collection  of  the  revenue  of  the  city,  sb 
at  the  close  of  the  fiscal  year  make  up  and  submit  to  the  Council 
detailed  statement  of  the  moneys  so  received,  which  statement  sh 
be  verified  by  the  oath,"  &c.  By  the  2nd  section  of  this  Act,  t 
fiscal  year  ends  on  the  3l8t  October,  consequently  the  time  has  i 
yet  arrived  for  the  Mayor  to  account  for  those  monies,  and  he  cam 
be  a  defaulter  in  respect  to  them  until  he  neglects  to  comply  wi 
the  law.  This  Act  also  seems  to  recognize  a  distinction  between  t 
"revenues"  of  the  city,  and  "fines,  penalties  and  costs"  imposed  J 
breaches  of  the  by-laws,  because  the  former  are  not  to  be  accouni 
for  till  the  end  of  the  fiLscal  year,  whereas  the  latter  are  to 
accounted  for  and  paid  over  monthly.  If  this  is  not  so,  then  i 
Act  30  Vict.  cap.  37,  virtually  repeals  the  22  Vict.  cap.  8,  sec.  86,  a 
the  Mayor  is  not  bound  to  account  for  any  moneys  in  his  hands  ' 
the  close  of  the  fiscal  year.  Admitting,  however,  that  the  true  a 
struction  of  the  Act  is  that  the  Mayor  was  bound  to  pay  over  to  i 
City  Treasurer  on  the  first  Monday  in  each  month  all  fines  colled 
by  him,  and  that  he  was  a  "defaulter"  by  not  doing  so,  we  think  tl 
no  sufficient  case  has  been  made  out  to  entitle  the  relator  to  a  5 
wanvjiuto  information*  The  granting  of  such  inf onnations  is  entin 
discretionaiy,  Bac.  Ab.  "Information."  (D) ;  Rex  v,  Trevenen  (2  B 
Aid.  479) ;  Rex  v.  Parry  (6  A.  &  E.  810).  It  is  not  chai-ged  that  1 
acts  complained  of  produced  any  injustice  or  inconvenience  to  1 
coi'poration,  or  that  the  Mayor  acted  from  any  coniipt  or  impro] 
motive  in  not  strictly  complying  with  the  law ;  and  where  1 
amount  in  his  hands  at  the  time  of  granting  the  rule  was  so  sm; 
and  it  appears  to  us  that  the  motives  of  the  relator  in  making  1 
application,  were  rather  his  opposition  tx)  the  Mayor  than  a  desire 
see  the  law  strictly  obeyed,  we  are  not  disposed  to  allow  the  p 
ceedings  of  this  Court  to  be  made  use  of  to  enable  parties  to  cai 
on  their  personal  disputes ;  for,  as  said  by  Lord  Denman  in  Res 
Parry  (6  A.  &  E.  820),  that  however  clear  in  point  of  law  the  obj 
tion  may  be  to  a  party's  abstract  right  to  retain  his  office,  yet  1 
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Court  has  frequently  refused  to  interfere  upon  the  ground  of  the  in- 
terest, motives  or  conduct  of  the  relator.     For  these  reasons  we  think 
tlie  rule  must  be  discharged.    As  to  the  costs.     Had  the  Mayor  been 
free  from  blame,  and  paid  over  the  fines  monthly,  as  the  Charter 
requires  him  to  do,  we  should  most  certainly  have  discharged  this 
ruie  with  costs ;  because  there  Is  in  Torren's  affidavit,  to  say  the 
least,  a  clear  sujypressio  vei'i  with  respect  to  the  9H0  which  the 
Mayor  was  charged  with  improperly  retaining,  whereby  a  serious 
imputation  was  cast  upon  the  Mayor;  and  which  was  the  moi^e 
onjustifiable  because  Torrens  was  present  at  the  City  Council  when 
the  Mayor  was  authorized  to  make  the  payment,  and  when  the 
Council  approved  of  his  having  done  so,  and  was  cognizant  of  the 
whole  transaction.     But  as  the  Mayor's  proceedings  in  respect  to  the 
fines  have  been  irre^lar,  and  in  contravention  of  a  most  wholesome 
provision  of  the  Charter,  which  we   think  cannot  be  too  rigidly 
adhered  to,  we  shall  discharge  the  rule  without  costs. 

Rule  discharged. 


Crozier  v.  The  Phcenix  Insurance  Company. 

October  29,  1870. 

^laintifi^  whose  stock  of  goods  in  his  store  was  insured  by  defendants  by  a  policy 
under  seal,  sold  them  to  A.,  taking  notes  in  payment.  Subsequently,  at  the  office 
of  defendants*  agent,  and  by  his  consent,  he  indorsed  on  the  policy  that  he  thereby 
iMigned  it  to  A.,  having  sold  him  the  goods.  This  assignment  v>'as  entered  on 
defendants*  books,  but  not  made  under  seal,  and  A.  was  not  informed  of  it.  The 
Bat  note  being  unpaid,  plaintiff  by  consent  of  A.,  took  back  the  soods,  and  posses- 
nan  of  the  store.  They  were  afterwards  consumed  by  fire.  Heli^  That  the  assign- 
ment on  the  policy  was  invalid,  and  that  plaintiff  could  recover  under  the  i)olicy  for 
the  lots.     Weldon,  J.,  dissentitnU  ;  Fisher,  J.,  dtihUcmte.. 

• 

Mliere,  in.  an  action  to  recover  insurance,  the  defendants*  witness  contradicted  the 
plaintiff  as  to  the  value  of  goo<ls  lost  by  fire,  but  the  jury  were  properly  directed  as 
to  the  measure  of  damages,  the  Court  refused  to  disturb  their  verdict,  even  though 
they  might  have  given  less  had  they  been  on  the  jury. 

The  plaintiff  *s  attorney  testified  that  he  met  defendants*  agent  in  the  street,  and  said 
he  nad  the  proofs  ready  except  a  certificate,  which  he  feared  he  could  not  get  in  the 
tune  required  by  the  policy  ;  that  defendants'  agent  said  it  made  no  difference,  but 
to  set  the  proofs  as  soon  as  he  could.  Defendants'  agent  denied  this  conversation. 
Hdid,  This  was  evidence  of  waiver  to  go  to  the  jury. 

This  was  an  action  of  covenant  on  a  policy  of  insurance  against 
.  fire,  made  on  IGth  September,  1861,  and  renewed  from  year  to  year 
i  until  the  22nd  July,  1868,  when  the  loss  took  place.  By  the  terms 
&  of  the  policy  the  plaintiff  was  insured  for  the  sum  of  £1,000  currency 
K    ^  a  stock  of  merchandize,  hazardous  and  not  hazardous,  contained 
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Allen,  J.,  ai  the  Victoria  Circuit,  it  appeared  that  in  November  a 
December,  1867,  the  plaintiff  ^Id  the  stock  of  goods  insured  w& 
the  exception  of  a  few  articles  to  the  Messrs.  Amiraux,  and  removal 
from  Grand  Falls  to  St  John.  An  inventory  was  taken,  and  the  wi 
made  for  the  sum  of  S3,498,  the  purchase  money  to  be  paid  in  thve 
instalments,  for  which  the.  Amiraux  gave  notes ;  the  Hrst  for  81,001 
payable  1st  July,  1868 ;  the  second  for  81,200,  payable  on  1st  Jul] 
1809 ;  and  the  third  on  Ist  July,  1870,  for  the  balance.  At  the  sam 
time  Crozier  took  from  Amiraux  a  bond  and  warrant  of  attorney  i 
security,  on  which  no  judgment  has  been  entered  up,  and  the  not< 
still  remain  in  plaintifiTs  hands  unpaid.  On  June  3rd,  1868,  tb 
plaintiff  called  at  the  office  of  C.  W.  Weldon,  the  defendants'  agoB 
in  St.  John,  and  stated  that  he  had  sold  the  goods  insured  in  tl 
policy,  and  had  been  informed  that  the  policy  was  then  of  no  valo 
w  eldon  replied,  if  he  had  parted  with  the  property,  that  was  tt 
case.  After  some  conversation,  he  got  Weldon  to  undoi-se  on  tl) 
policy  the  following,  which  he  signed : 

I  hereby  assign  the  within  policy  to  H.  H.  Amiraux  and  J.  W.  Amiraux,  of  Grai 
Falls,  having  sold  the  property  insured  to  them  ;  retaining  liowever  in  case  of  loM^ 
lien  for  any  balance  oi  the  purchase  money  due  on  the  amount  securetl  by  the  m 
policy.     Dated  3rd  June,  186S. 

THOM.VS  Crozier. 

This  was  at  the  plaintiff's  request  entered  by  the  agent  on  tl 
books  of  the  company,  and  the  agent  assented  to  the  ti-ansfer  beiD 
made;  and  mentioned  at  the  time  that  by  the  tenus  of  the  polk 
the  interest  could  only  be  transferred  by  the  assent  of  the  agen 
Amiraux  was  not  aware  of  the  assignment.  The  first  note  beii 
unpaid,  plaintiff  went  to  Grand  Falls  about  1st  July,  1«S()8,  and  i 
this  time  the  Messrs.  Amiraux  left  Grand  Falls  and  went  to  Viol< 
Brook,  State  of  Maine,  leaving  their  father  in  charge  of  the  stoi 
and  plaintiff  got  the  key  of  it  from  him.  Plaintiff  saw  them,  ai 
they  sent  Bossy  their  clerk  with  him  to  make  an  inventoiy  of  U 
goods  remaining  unsold  in  the  store,  which  was  completed  on  ti 
8th  July,  and  they  were  found  to  amount  to  81,G30.lsO,  in  additic 
to  which  there  was  in  the  store  a  quantity  of  other  goo<ls  of  plainti 
of  which  a  list  was  made,  but  their  value  not  put  dowTi.  Bossy  Ic 
plaintiff  in  possession.  The  fire  took  place  on  22nd  July;  and  c 
the  26th  Rainsford  at  the  request  of  plaintiff',  wrote  to  Weldc 
informing  him  of  the  fire.     This  note  was  receiver!  on  the  30th. 

By  the  8th  condition  of  the  policy,  parties  assui'ed  are  require 
within  fourteen  days  at  furthest  after  notice  of  loss,  to  deliver  in  i 

t)articular  an  account  of  their  loss  or  damage,  signed  by  their  om 
lands,  as  the  case  will  admit  of.     In  this  account,  the  property  ai 
aiticles  must  be  specified  in  detail,  with  the  quantities,  qualities,  ai 
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;  and  the  assured  must  make  proof  of  the  same  by  his  oath 
Innation,  and  by  his  books  of  account,  or  proper  vouchers  if 
ed,  no  profit  or  advantage  of  any  kind  to  be  included  in  such 

and  if  there  appear  any  fraud,  bvercharge,  or  imposition,  or 
kise  swearing,  the  claimant  shall  forfeit  Wl  claim  to  restitution 
inent  by  virtue  of  4,he  policy.  The  plidntiff  went  to  Messrs. 
A  &  Beveridge  to  have  tne  proper  ptx)ofe  prepared.  Beveridge 
that  on  the  8th  or  9th  August  (which  was  before  the  fourteen 
mi  expired,)  he  met  the  defendant^^  agent,  Weldon,  on  the 
and  stated  to  him  that  he  had  the  plaintifTs  affidavit  of  the 
nd  was  prepared  to  furnish  him  with  the  preliminary  proof, 
uld  not  get  the  magistrate's  certificate  required,  without  send- 

Grand  Falls.  Weldon  said  it  made  no  difference;  he  only 
i  them  in  time  to  send  by  the  next  English  mail.  Beveridge 
I  that  the  English  mail  left  in  three  days,  and  he  doubted 
er  he  could  get  the  papers  back  in  that  time.     Weldon  told 

0  get  them  as  soon  as  he  could.  On  the  19th  August,  the 
[ff  took  to  Weldon  the  preliminary  proofs  setting  forth  a  loss 
035.  Weldon  denies  flie  conversation  with  Beveridge,  and 
that  when  the  plaintiff*  handed  him  the  proofs,  he  said  to  him 
e  would  forward  them  to  the  head  office  in  England,  but  would 
live  anything.  Davidson,  a  clerk  in  Weldon*s  office,  corrobo- 
he  last  statement,  and  says  Weldon  told  the  plaintiff  that  the 

1  were  too  late.  On  the  part  of  the  defendants,  Bossy,,  the 
jf  Amiraux,  was  produced  to  certify  that  the  goods  destroyeil 
lot  worth  over  $900,  and  Messrs.  Amiraux  further  swore  they 
lot  worth  8700. 

nonsuit  was  moved  for  on  the  following  grounds:  1.  That 
was  no  evidence  of  preliminary  proof  of  the  loss  being  fur- 
l  within  fourteen  days,  as  required  by  the  8th  condition  of  the 
.  2.  That  there  was  no  evidence  of  waiver  of  the  require- 
of  the  8th  condition.  3.  That  no  preliminary  proof  whatever 
amished,  as  required  by  the  terms  of  the  policy;  it  having 
assigned  to  the  Amiraux,  the  proof  should  have  come  from 
4.  The  indorsement  having  been  made  on  the  policy  trans- 
g  it  to  the  Amiraux,  and  at  the  plaintiffs  own  instance  and 
st  he  was  now  estopped  from  showing  that  the  property  was 
a,  and  not  in  the  Amiraux.  5.  That  there  was  no  re-transfer 
I  goods  to  the  plaintiff  by  the  Amiraux,  to  entitle  the  plaintiff 

liver. 

S~  iamed  Judge  refused  to  nonsuit  the  plaintiff,  but  reserved 
tB  for  the  Court  above.    He  told  the  jury  that  plaintiff  was 
to  recover  under  the  policy  for  any  goods  belonging  to  him 
at  Qrand  FbUs  at  the  time  of  the  fire,  provided  the  8th 
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condition  of  the  policy  had  been  complied  with  or  waived.  He  le 
it  to  them  to  find  whether  the  goods  had  been  re-transferred  to  az 
were  the  property  of  the  plaintiff  at  the  time  of  the  fire,  and  aL 
whether  the  defendants'  agent  had  waived  the  8th  condition  wit 
regard  to  the  receipt  of  the  preliminary  proof  within  foui-teen  dayi 
If  they  found  for  the  plaintiff  on  these  points,  the  measure  of  dam 
age  would  be  the  amount  it  would  cost  to  replace  at  Grand  Fall 
goods  of  a  similar  description,  age,  &;c.,  to  those  that  had  beei 
destroyed.     Verdict  for  plaintiff. 

Dxiff,  Q.  C,  in  Michaelmas  Term  last  obtained  a  rule  nl»i  for  i 
nonsuit  on  the  points  reserved,  or  for  a  new  trial  on  the  grounds  a 
misdirection  on  the  part  of  the  learned  Judge  in  directing  the  jui] 
as  above  stated,  and  that  the  damages  were  excessive,  and  the  ver 
diet  against  evidence. 

A,  L.  Pahnei\  Q.  C,  and  McLeod,  showed  cause  in  Hilary  Term 
As  to  the  first  and  second  points  for  nonsuit,  it  is  quite  clear  that  i 
there  was  not  a  compliance  with  the  eighth  condition  of  the  polic) 
requiring  proof  within  fourteen  days,  there  was  sufficient  evidene 
of  wavier  to  go  to  the  jury,  and  the  judge  was  justified  in  so  direct 
ing;  and  they  having  found  that  the  defendants*  agent  waived  com 
pliance  with  this  condition,  the  verdict  cannot  be  disturbed  on  ths 
ground.  3.  It  was  contended  that  an  assignment  being  indorsed  oi 
the  back  of  the  policy,  the  preliminary  proof  should  have  been  pu 
in  by  Amiraux.  That  involves  the  fallacy  that  the  assignment  w» 
good,  and  that  the  plaintiff  had  no  insuraole  interest.  We  conten< 
there  was  no  actual  assignment  of  the  policy  by  that  indorsement 
the  clause  on  the  margin  of  the  policy  under  which  the  assignmen 
professes  to  be  made,  could  at  most  only  authorize  an  assignment  o 
the  policy  in  equity.  At  all  events,  the  action  could  only  l>e  brough 
in  the  plaintiff's  name.  A  mere  assignment  of  a  policy  works  n< 
change  in  the  relation  of  the  parties,  1  Phil,  on  In.  880-84;  Dig.  o 
In.  cases,  p.  070.  Under  that  arrangement,  Amiraux  could  not  w 
cover,  2  Am.  Ldg.  cases,  616.  An  assignee  cannot  i-ecover  in  his  owi 
name,  unless  there  is  a  provision  in  the  policy  to  that  effect,  Beame 
V.  Anchor  Insurance  Company  (IC  U.  Canada,  Q.  B.  48.5).  Thi 
Amiraux  did  not  assent  to  the  assignment  and  knew  nothing  of  i< 
therefore  it  is  void.  But  a  more  fatal  objection  is,  that  the  contrac 
of  insurance  being  under  seal,  cannot  be  varied  by  a  ineiv  indorse 
ment  in  writing.  *  4.  It  is  contended  that  plaintiff  is  estopped  by  hi 
indorsement  on  the  policy  tiom  saying  that  the  property  is  not  b 
the  Amiraux.  We  submit  there  can  be  no  estoppel ;  there  was  n- 
transfer  of  ihe  policy  at  all,  but  if  it  had  been,  we  are  not  estoppe« 
from  saying  that  we  received  it  back  again.     5.  They  say  we  haan 
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,ble  interest,  because  there  was  no  evidence  of  a  re- transfer  of 
ods.     We  contend  that  there  was  a  complete  re-transfer  of  the 

to  Crozier,  under  his  arrangement  with  the  Amiraux;,and 
f  he  had  never  seen  them,  the  fact  of  his  having  taken  posses- 
f  the  goods  was  §ufficient,  and  he  had  an  insurable  interest, 
old  on  Ins.  49 ;  Marsh  v,  Hamilton,  7  Ex.  307.  Having  posses- 
f  the  goods,  he  was  responsible  to  Amiraux  for  their  custody, 
niraux  actually  gave  back  the  goods  to  him,  and  the  jury  have 
ad.     The  points  in  misdirection  are  principally  covered  by  the 

taken  for  nonsuit.  The  Judge  was  certainly  correct  in  direct- 
at  the  plaintiff  was  entitled  to  recover,  if  he  had  any  goods  in 
)re  at  the  time  of  the  fire  for  the  reasons  already  given,  and 
scause  the  policy  was  continuous  in  its  character  and  covered 

goods  which  might  be  in  the  store  at  the  time  of  the  loss, 
er  they  were  the  same  originally  insured  or  not,  otherwise  it 

be  useless  for  a  merchant  to  insure  at  all.  This  simple  sale  to 
,ux,  and  subsequent  re-purchase,  would  make  no  difference  as 
endants'  liability  under  the  policy,  Dig.  of  Ins.  cases,  Sect.  42. 
earned  Judge  correctly  laid  down  the  principle  on  which  the 
hould  find  the  measure  of  damages,  and  there  being  sufficient 
ice  to  justify  their  finding,  the  verdict  should  not  be  disturbed 

f,  Q.  C,  contra.  I  contend  that  the  plaintiff  is  estopped  from 
ig  a  different  state  of  ownershin  from  what  the  assignment 
ed  on  this  policy  shows.  By  it  tne  position  of  the  parties  was 
ed.  [Allen,  J.:  Do  you  mean  to  say  that  the  indorsement 
give  the  Amiraux  the  same  right  on  the  policy  as  plaintiff 
f  made  without  their  consent?]  If  made  for  their  benefit,  it 
,  The  plaintiff  is  estopped  from  saying  that  the  indorsement 
it  transfer  the  property.  By  it  he  states  two  facts:  that  he 
Id  the  property,  and  that  he  assigned  the  policy.  By  that  the 
,ux  acquired  a  right  to  bring  their  action  on  this  policy,  and  by 
jsignment  the  defendants  have  assumed  new  responsibilities, 
le  plaintiff  is  estopped.  It  is  not  necessary  for  me  to  contend 
ihis  action  would  lie  at  common  law,  but  it  would  most  un- 
sdly  in  equity;  for  though  a  chose  in  action  is  not  assignable 
%  it  is  in  equity.  Story  Eq.  238,  240  b.  The  property  covered 
is  policy  having  been  already  sold  to  the  Amiraux,  the  assign- 
ti  the  policy  required  no  new  consideration.  Assuming  that 
[competent  for  Crozier  to  get  himself  reinstated  after  making 
"^  iment,  he  was  bound  to  give  the  insurance  company  notice 
re-purchased  the  property,  and  have  a  re-assignment 
on  the  policy.  This  he  did  not  do,  nor  has  he  done  a  single 
that  he  was  reinstated,  or  that  he  re-purchased  the  stock. 
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The  Amiraux  were  still  liable  for  the  payment  of  the  promissoi 
notes  given  in  payment  of  the  goods,  ana  Crozier  was  only  in  posse 
sion  as  trustee,  selling  the  goocS  for  their  benefit,  1  Parsons  Con.  52 
To  make  a  sale  valid,  the  price  to  be  paid  must  be  cei'tain;  so  it 
quite  clear  there  was  no  re-sale  of  these  goods,  Black  v.  Smith,  2  E 
783.  Assuming  the  plaintiff  to  be  right  in  his  contention  as  to  ti 
effect  of  the  policy,  he  having  sold  the  goods  and  subjected  the  d 
fendants  to  new  liabilities  by  nis  assignment,  their  position  is  altere 
and  plaintiff  is  estopped  from  saying  the  statement  he  made  as  \ 
his  position  is  not  true;  and  supposing  he  is  not  estopped,  he  has  tt 
shown  that  he  has  taken  the  necessary  steps  to  reinstate  himself  i 
this  position.  Even  if  right  in  other  respects,  the  preliminary  pro 
was  not  correct,  for  plaintiff  could  not  swear  that  he  lost  gooos  i 
the  amount  of  83,000,  when  they  were  the  property  of  the  Amirau 
[RrrcHiE,  C.  J.:  If  there  had  been  no  re-sale,  and  the  plaintiff^  hi 
at  their  request  gone  into  possession  of  the  goods  as  security,  woul 
he  not  have  had  an  insurable  interest?]  Yes,  as  trustee,  but  m 
under  this  policy.  As  to  the  waiver,  I  submit  that  a  waiver  coul 
not  be  effected  before  the  preliminary  proof  was  required  at  al 
anything  done  then  is  not  a  waiver,  but  a  new  agreement,  and  mui 
be  supported  by  a  good  consideration.  By  the  temis  of  the  indors* 
ment  on  the  policy,  the  plaintiff  is  estopped  from  showing  that  1 
had  any  other  goods  covered  by  the  policy  in  the  store,  but  tha 
sold.  The  damages  were  clearly  excessive.  The  goods  were  sold  i 
December,  1867,  for  83,478.80;  the  Amiraux  were  in  passession,  ax 
selling  for  seven  months,  yet  in  July,  1868,  the  goods  are  still  swoi 
by  plaintiff  to  be  worth  83,189.50.  By  the  inventory  taken  bef© 
the  fire  by  Bossy  and  plaintiff,  they  only  find  Sl,6r^0  woith  of  good 
excluding  a  few  goods  not  included  in  the  sale;  while  Bossy  swea 
that  he  would  not  give  8900  for  them,  and  iihe  father  of  the  Am 
raux  says  they  were  not  worth  8700. 

Cur,  adv.  wJJL 

The  Court  differing  in  opinion,  the  Judges  delivered  separa 
judgments. 

Weldon,  J. — The  question  in  this  case  merely  turns  upon  tl 
effect  of  an  assignment  of  the  policy  of  insurance,  and  transfer 
property  covered  by  it. 

*nie  policy  of  insurance  made  on  the  16th  day  of  September,  186 
and  continued  by  renewal  receipts  until  the  16th  day  of  Septemb< 
1868,  allowed  a  transfer  of  tiie  interest  in  the  same  with  the  conse 
of  the  agent  of  the  company,  in  the  following  terms,  but  not  othc 
wise,  viz.,  "  The  interest  of  this  policy  may  be  transferred  by  indon 
ment  made  with  the  consent  of  the  <igent,  but  not  otherwise."     C 
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tte  Srd  June,  1868,  the  plaintiff  having  personally  sold  and  trans- 
fared  his  stock  of  goods  in  the  building  described  on  the  policy, 
erased  a  transfer  to  be  made  by  an  indorsement  on  the  policy  by 
G^er  to  the  Amiraux,  according  to  the  tenor  of  the  conditions  of 
ihe  policy  assented  to  by  the  agent  of  the  company,  and  had  the 
wne  duly  entered  on  the  books  of  the  company.  The  assessment 
taken  in  connection  with  the  policy  plainly  transfers  the  assured 
wkole  interest;  the  underwriters  assenting  to  it  is  evidently  an 
agreement  on  the  part  of  the  company  to  treat  with  the  Amiraux, 
to  be  directly  answerable  to  them  as  assignees,  and  whom  they  will 
f^gard  as  the  parties  in  the  future  to  be  dealt  with,  and  to  perform 
the  conditions  contained  in  the  policy  in  case  of  loss ;  and  is 
evidence  of  a  new  contract  by  the  company  to  be  answerable  to  the 
aengnee.  The  interest  of  the  plaintiff  in  the  policy  is  gone,  and 
ether  parties  are  accepted  by  the  company  in  his  place ;  and  can  the 
wkfnor  without  any  notice  to  or  consent  by  the  company  alter  their 
eondition  by  reviving  or  renewing  their  liability  to  him,  or  compell- 
hg  them  to  take  the  proof  from  nim  according  to  the  conditions  of 
tiiepoliey  ?    I  am  of  the  opinion  he  cannot. 

The  reason  why  a  Fire  Policy  is  not  assignable  without  the  consent 
tf  the  assurers  under  certain  conditions,  or  with  certain  formalities 
which  must  be  strictly  complied  with,  is  that  one  of  the  conditions  on 
ijiieh  a  policy  is  granted  is  a  reliance  in  a  considerable  degree  upon 
the  character  of  the  assured.  They  may  consent  to  insure  for  one 
penon  and  not  for  another,  therefore  it  is  personal.  "  Generally/^ 
my^  Marshall,  C.  J.,  "  insurances  against  fire  are  made  in  the  confi- 
dmce  of  the  assured,  that  they  will  use  all  the  precautions  to  avoid 
the  calamity  insured  against  which  would  be  suggested  by  his 
interest.  But  an  assignment  with  the  consent  of  the  insurer,  creates 
I6W  and  mutual  relations  and  rights  between  the  assignee  and  the 
HiBurer,  which  cannot  afberwaixls  be  changed  or  impaired  by  any  act 
of  the  assignor."  I  am  aware  these  are  the  remarks  of  a  decision  had 
ia  tiie  United  States ;  and  in  the  absence  of  any  decisions  of  our 
O'wn  Courts,  we  may  at  all  times  gladly  avail  ourselves  of  their 
operience  and  judgment  to  assist  our  own,  knowing  the  very  high 
character  for  professional  learning  and  eminent  abilities  which  the 
lodges  of  the  Supreme  Courts  of  the  United  States  deservedly  bear. 
The  clause  in  the  policy,  as  well  for  the  transfer  as  for  the  renewal, 
ll  nd  also  the  condition  for  making  the  proof  of  the  loss,  are  to  be 
lead  together  and  to  be  construed  according  to  the  plain,  ordinary 
Mming^of  the  language  in  which  they  are  expressed.  We  are  not 
ta  go  out  of  its  ordmary  meaning  to  find  another  of  a  more  enlarged 
nore  restricted  nature,  unless  we  can  gather  from  the  instrument 
'*  that  such  was  the  intention  of  the  parties  thereto.    It  seems 

14 
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both  the  simplest  and  safest  course  to  give  them  the  credit  of  m< 
ing  just  what  the  say.  No  doubt  there  are  exceptions  w! 
require  us  to  depart  from  their  literal  meaning,  but  this  can  onl; 
done  when  we  are  satisfied  the  words  themselves  do  not  express  t 
meaning.  Now  taking  the  words  of  the  transfer.  The  corap 
say  the  interest  of  the  policy  may  be  assigned  and  transferred  i 
their  assent  given  by  their  agent.  The  plaintiff  makes  the  ti-ar 
of  the  policy,  that  is,  his  interest  therein,  and  also  declares  he 
sold  the  property  thereby  insured  to  Messrs.  Amimux.  The  c 
pany  s  agent  a&sents  to  this  transfer ;  who  do  the  company  loo! 
for  a  compliance  with  the  conditions  of  the  policy  in  case  of  I 
The  preliminary  proof  of  the  loss  of  property  must  be  made  by 
parties  whom  the  underwriters  have  accepted  as  the  owners  of 
goods  covered  by  the  policy,  who  will  best  know  what  their  loa 
and  are  the  proper  parties  to  make  the  preliminaiy  proof,  as  requ 
b}'  the  policy.  Who  could  so  well  know  as  the  Messrs.  Amii 
what  stock  they  had  in  the  store  or  building  described  in  the  poli 
After  the  assignment  or  transfer  of  the  policy  with  the  defends 
consent  to  a  third  party,  how  could  it  revive  and  re-attach  to 
property  of  the  plaintiff,  'viithout  a  re-assignment  and  the  conser 
the  company  to  accept  him.  No  authority  either  from  the  Enj 
or  American  reports  was  quoted  at  the  argument  for  such  a  pix)j 
tion,  nor  indeed  can  I  discover  any.  The  contract  of  insim 
against  fire  is  strictly  a  personal  one.  The  insurers  have  the  r 
Oi:  p(?i*sonal  selection ;  they  may  bo  willing  to  insure  for  one  pe: 
and  not  for  another,  and  therefore  the  usual  clause  that  the  pc 
shall  not  be  assigned  without  their  consent  is  valid,  and  t 
presci-ibe  how  it  shall  be  done  to  make  it  binding  upon  tl 
When  that  is  done,  one  party  cannot  without  the  assent  of  the  o 
rccind  the  contract  so  altered.  Had  the  preliminary  proof  1 
made  by  the  Messrs.  Amiraux,  the  parties  to  whom  the  plaintiff 
ti-ansferred  his  interest  in  the  policy,  the  action  might  have  1 
maintained  by  the  plaintiff  as  trustee  for  the  persons  i-eally  entii 
This  doctrine  seems  to  be  admitted  in  the  case  of  Delacey  v.  Stod 
(1  T.  R.  22);  and  Powles  et  al  v.  Innes  (11  M.  &  W.  10),  is  to 
same  effect. 

If  this  assignment  be  valid,  which  I  think  it  is,  and  prevent 
recovery  by  the  plaintiff  for  want  of  the  preliminary  proof  b 
made  by  the  proper  parties,  whom  the  company  have  accepted  i 
treated  as  such,  then  I  am  of  opinion  the  defendants  are  entitle 
have  a  nonsuit  entered,  pursuant  to  the  leave  granted  at  the  t 
and  the  consideration  of  the  other  points  for  a  new  trial  *becc 
unnecessary. 
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Ritchie,  C.  J. — This  was  an  action  of  covenant  on  a  policy  of 
insurance,  dated  the  16th  September,  1861,  whereby  the  defendants 
assured  the  plaintiff  against  loss  by  fire  in  the  sum  of  £1,000,  upon 
a  stock  of  merchandize  contained  in  his  store  at  the  Grand  Falls,  in 
the  County  of  Victoria,  "  according  to  the  tenor  of  the  conditions  " 
thereunto  annexed,  the  policy  to  expire  on  the  16th  September,  1862. 
It  contained  a  covenant  that  the  capital  stock  and  funds  of  the 
company  should  be  subject  and  liable  to  pay  and  satisfy  "  unto  the 
said  assured,  his  heirs,  executoi-s,  and  administrators,"  all  such 
damage  or  loss  as  should  happen  to  the  property  by  fire,  from  the 
16th  September,  1861,  during  one  year,  not  exceeding  the  sum  of 
£1,000.  At  the  bottom  were  the  conditions  referred  to,  headed 
"Conditions  of  Insurance,"  and  numbered  from  one  to  ten  inclusive. 
In  the  margin  of  the  policy  are  these  printed  words : 

The  interest  of  this  policy  may  he  tran8ferre<l  by  indorsement,  made  with  the  con- 
sent of  the  agent,  but  not  otherwise. 

The  interest  in  this  policy  may  be  continued  by  consent  of  the  company,  for  which 
purpose  printed  receipts  will  be  prepared,  signed  by  the  agent. 

The  policy  was  continued  by  payment  of  the  premiums  annually, 
the  last  payment  being  on  the  16th  September,  1867,  which  con- 
tinued it  for  a  year  from  that  date.  On  the  back  of  the  policy,  in 
the  handwriting  of  the  company's  agent,  is  the  following  indorse- 
ment signed  by  the  plaintiff. 

I  hereby  assign  the  within  policy  to  H.  A.  Amiraux  and  J.  W.  Amiraux,  of  Cirand 
Palls,  having  sold  the  proi)erty  insured  to  them ;  retaining  however,  in  case  of  loss, 
A  lien  for  any  balance  of  the  purchase  money  due  me  on  uiQ  amount  secured  by  the 
awd  policy.     Dated  the  3rd  June,  A.  D.  18C8. 

Thomas  Cuozier, 

The  plaintiff  held  the  policy,  and  never  parted  with  the  possession. 
There  was  no  agreement  between  plaintiff  and  the  Amiraux  for  any 
such  assignment;  the  indoreement  as  signed  was  never  communicated 
to  them,  nor  did  they  in  any  way  assent  thereto,  nor  had  they  any 
notice  or  knowledge  thereof  whatever.  After  the  transfer  of  the 
goods  referred  to  in  the  indorsement  to  Amii*aux,  they  went  into 
possession  of  the  store  and  the  stock  of  goods  in  it  so  purchased. 

The  fii-st  note  given  by  them  in  payment  for  the  goods  fell  due 
on  the  1st  July,  1868.  Being  unable  to  meet  this  note,  on  the  '^Oth 
June  they  left  the  premises  and  the  Grand  Falls,  and  took  a  part  of 
the  goods  with  them  to  a  place  some  twelve  miles  distant,  called 
Violet  Brook,  in  the  state  of  Maine.  Crozier  the  plaintiff  hearing  of 
to,  and  the  purchase  money  of  the  goods  remaining  unpaid,  took 
possession  of  the  store,  the  father  of  Amiraux,  whom  they  had  left 
I  ni  charge,  giving  up  to  him  the  key.  The  plaintiff  then  followed 
I  ^  Amiraux  to  Violet  Brook,  where  an  arrangement  was  come  to 
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between  him  and  the  Amiraux.  Clearly  (as  found  by  the  jury  c 
the  question  submitted  to  them,)  the  Amiraux  gave  up  to  Crozii 
the  goods  at  Violet  Brook,  and  those  remaining  in  the  store  at  Qrai 
Falls,  either  in  payment  of  the  purchase  money,  or  on  accouj 
thereof,  or  in  recision  and  abandonment  of  the  sale;  and  the  Am 
raux  under  this  arrangement  sent  the  goods  they  had  removed  t 
Violet  Brook  back  to  plaintiff  at  the  Grand  Falls,  and  authorize 
their  clerk,  Bossj'-,  to  take  an  account  with  Crozier  of  the  stock  ui 
removed,  remaining  in  the  store,  then  in  the  hands  of  Crozier,  whic 
was  done.  From  this  time  the  plaintiff  remained  in  the  actua 
peaceable  and  undisputed  possession  of  the  store  and  goods  in  h: 
own  right,  as  his  own  property,  and  the  Amiraux  ceased  to  exercif 
any  acts  of  ownership,  or  to  claim  to  have  any  control  over  or  ii 
terest  therein.  There  is  no  provision  in  this  policy,  or  in  the  coi 
ditions  annexed,  i-eferring  to  or  providing  for  a  transfer  by  th 
assured  of  the  property  insured,  as  is  constantly  to  be  found  in  th 
American  policies.  The  memoranda  in  the  margin  form  no  part  < 
the  conditions  annexed,  nor  are  they  in  any  way  referred  to  in  th 
body  of  the  policy.  In  my  opinion  they  refer  to  the  transfer  of  th 
interest  of  the  assured  in  the  policy,  not  to  the  transfer  of  the  sul 
ject  matter  insured.  Be  this  as  it  may,  there  does  not  appear  to  m 
to  have  been  any  assignment  of  this  policy.  To  make  an  assignmeu 
there  must  be  two  contracting  parties,  the  assignor  and  the  assignee 
The  assent  or  participation  of  the  assignee  is  quite  as  essential  t 
make  a  valid  contract  of  assignment,  as  the  act  of  the  assigno: 
But  if  an  assignment  had  been  made,  it  could  only  operate  in  equity 
a  chose  in  action  not  being  assignable  at  law;  and  if  it  could  be,  th 
contract  of  the  company  with  Crozier  being  under  seal,  could  not  t 
altered  at  law  by  a  mere  memorandum  such  as  this,  not  under  sea 
If  the  goods  insured  had  been  destroyed  after  Crozier  had  parte 
with  his  interest  in  them,  and  while  they  were  the  property  of  th 
Amiraux,  it  is  abundantly  plain  to  my  mind  that  Crozier  could  nc 
recover  under  this  policy  for  such  a  loss,  because  the  policy  onl; 
insures  his  goods.  What  under  such  circumstances  might  have  bee: 
the  Amiraux  position  either  in  equity  or  at  law,  had  they  made  wit 
the  company  the  arrangement  indicated  by  the  indorsement,  it  i 
not  necessary  to  discuss.  I  can  discover  nothing  that  legally  pu 
an  end  to  this  contract  of  insurance  between  plaintiff  and  defend 
ants.  The  insurance  was  for  one  year  on  the  stock  of  merchandiz 
in  the  premises  named.  If  during  that  year  plaintiff  had  on  thos 
premises  a  stock  of  merchandize  (as  the  evidence  showed,  and  th 
jury  found  he  had  at  the  time  of  the  fire,)  and  they  were  destroy© 
by  fire  on  the  premises,  and  within  the  period  covered  by  the  policj 
J  can  see  no  reason  why  he  should  not  recover  for  this  loss.     If  h 
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did  sell  the  goods  to  the  Amiraux,  he  got  them  back  again.  In  what 
does  that  differ  from  sellinor  the  sfoods  in  the  store  when  the  insur- 
Mice  was  first  effected  in  the  ordinary  course  of  trade,  and  replacing 
them  by  other  goods  for  the  loss  of  which,  if  destroyed,  it  is  ad- 
mitted he  would  clearly  be  entitled  to  recover.  The  policy  is  a  con- 
tinuing contract  of  indemnity  for  one  year;  dui-ing  tnat  year  there 
was  a  loss  clearly  within  the  terms  of  the  policy,  and  I  can  see  no 
reason  why  the  defendants  should  not  in  accordance  with  the  terms 
of  the  contract,  make  good  that  loss. 

As  to  the  question  of  waiver,  this  was  distinctly  and  properly 

submitted  to  the  jury;  and  there  having  been  evidence  on  both 

sides,  we  cannot  interfere  with  the  finding.     As  to  the  question  of 

damages,  here  also  there  was  conflicting  testimony.     The  plaintiff 

produced  an  inventory  of  the  goods,  and  swore  to  the  value  of  each 

and  every  of  the  articles  destroyed.     The  defendants'  evidence  was 

general  in  its  character,  viz.,  that  in  the  opinion  of  the  witnesses 

the  six)ck  was  not  worth  over  certain  sums  named  by  them;  but 

tiiey  do  not  individnally  state  the  exact  amount  of  their  value,  nor 

did  they  agree  one  with  another  in  the  sums  named.     It  is  alleged 

that  the  goods  were  old  and  unsaleable,  but  the  learned  Judge  put 

it  to  the  jury,  "what  was  the  value  of  the  goods  destroyed:  the 

invoice  prices,  or  what  they  cost  Crozier  at  Grand  Falls,  was  not 

necessarily  the  fair  value;  what  were  the  goods  worth  at  Grand 

Falls  at  tne  time  they  were  burnt?     What  could  goods  of  the  same 

description,  age,  fcc,  have  been  replaced  there  for?"     And  they 

having  found  on  such  ruling,  and  there  being  positive  evidence  U> 

sustain  such  finding,  we  cannot  disturb  the  verdict  on  this  point, 

though  we  might  think  it  probable  that  the  amount  allowed  was 

large,  and  perhaps  larger  than  we  if  on  the  jury  would  have  been 

willing  to  allow.     But  a  jury  of  residents  of  Grand  Falls  would 

necessarily  know  more  about  such  matters,  and  to  them  the  law  has 

confided  the  duty  and  responsibility  of  finding  the  value,  and  we 

€an  see  nothing  to  justify  us  in  thinking  that  they  have  acted  in 

any  way  to  justify  our  interference. 

Allen,  J. — I  think  the  rule  in  this  case  should  be  discharged. 
The  principal  question  is,  whether  the  contract  which  was  entered 
into  by  the  policy  of  insurance  between  the  plaintiff  and  defendants 
Was  put  an  end  to  by  the  indorsement  made  by  the  plaintiff  on  the 
policy?  If  the  indorsement  had  been  made  with  the  knowledge  and 
consent  of  Messrs.  Amiraux,  or  they  had  afterwards  assented  to  it,  they 
^onld  have  acquired  an  equitable  interest  under  the  policy,  which 
^wQd  have  entitled  them  to  the  benefit  of  the  insurance,  provided 
LPaloBS  took  place  while  they  were  the  owners  of  the  goods;  though 
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even  then,  the  action  must  have  been  brought  in  the  plaintiffs  nam< 
but  I  cannot  see  how  there  could  be  anv  contract  between  the  asso] 
ance  company  and  Messrs.  Amiiaux,  when  they  knew  nothing  aboi 
the  insurance,  and  never  authorized  Crozier  to  make  any  assignraei 
of  the  policy  on  their  account.  Until  they  had  assented  to  it,  tt 
transfer  would  give  them  no  interest  under  the  policy.  See  Powl< 
u  Innes  (11  M.  &  W.  10).  Then  what  was  there  to  put  an  end  i 
the  contract  between  the  plaintiff  and  defendant?*  Being  under  see 
it  could  not  be  varied  by  a  simple  writing,  Rogers  u  Payne  (2  Wil 
37G);  West  v.  Blackaway  (3  M.  &  G.  750);  neither  was  it  conten 
plated  by  either  party  that  the  policy  should  cease;  for,  giving  it 
fullest  effect  to  the  indorsement,  the  plaintiff  retained  a  lien  on  tl: 
insurance  for  the  balance  due  him  from  Amiraux. 

As  to  the  memorandum  in  the  margin  of  the  policy,  that  "Tl 
interest  of  the  policy  may  be  transferred  by  indorsement  made  wit 
the  consent  of  the  agent,  but  not  otherwise,"  I  doubt  whether  thi 
can  be  considered  as  a  part  of  the  conditions  (though  it  seems  to  ha^ 
been  so  treated  by  both  sides).  In  the  lx)dy  of  the  policy  it  is  state 
that  it  is  "according  to  the  tenor  of  conditions  thereunto  annexed 
and  underneath  are  a  number  of  printed  conditions  headed  "Cond 
tions  of  Insurance,"  but  of  which  the  memorandum  forms  no  par 
therefore  I  think  it  is  not  incorporated  in  the  policy,  and  is  not 
part  of  the  conditions.  But  though  there  may  be  no  condition  ai 
thorizing  the  assignment  of  the  policy,  still  if  it  is  not  prohibited  I 
the  contract,  I  conceive  it  would  be  assignable  in  equity,  and  wou 
bind  the  company  if  they  assented  to  it,  and  Amiraux  had  been 
party  to  it.  I  doubt  also  if  the  words  of  the  ineuiorandum  apply 
an  assignment  of  the  property  insured.  I  think  the  words  "intere 
of  this  policy"  mean  the  interest  in  the  money  to  be  recovered  und 
the  policy.  This,  however,  is  not  material,  in  the  view  I  take  of  tl 
case. 

Assuming,  then,  that  the  policy  continued  in  force,  what  is  the 
to  prevent  the  plaintiff  from  recovering  upon  it  ?  The  insurance  w 
upon  a  stock  oi  merchandize  in  the  plaintiff's  store  at  the  Grai 
Falls,  at  any  period  during  the  continuance  of  the  policy.  Wheth 
he  sold  the  whole  of  his  stock  of  merchandize  to  a  single  purchase 
and  afterwards  took  it  back  in  consequence  of  the  inability  of  t 
purchaser  to  pay;  or  whether  he  had  continued  his  business  and  sc 
out  his  goods  in  the  ordinary  course  of  trade,  and  replaced  them  f  re 
time  to  time  by  other  goods,  seems  to  me  to  make  no  differeni 
The  question  is,  had  he  goods  in  his  store  of  the  description  intend 
to  be  covei-ed  by  the  policy  at  the  time  of  the  fire?  The  jury  havi 
found,  on  a  question  distinctly  left  to  them,  that  he  had  the  goo 
there  as  owner  under  the  arrangement  between  him  and  the  Amirai] 
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I  can  see  noUiing  to  interfere  with  his  right  to  recover.  The  de 
fendants  have  not  been  injured  in  any  way  oy  the  sale  of  the  goods 
to  Messrs.  Amiraux;  their  risk  was  not  increased,  but  rather  the  con- 
trary; they  never  incurred  any  liability  to  Messrs.  Amiraux,  because 
they  were  no  party  to  the  contract,  either  directly  or  indirectly.  It 
may  be,  that  if  the  loss  had  happened  while  the  Messrs.  Amiraux 
were  the  owners  of  the  goods,  the  defendants  would  not  have  been 
liable  to  anybody  on  the  policy,  as  the  matter  stood.  At  all  events, 
I  cannot  see  that  they  have  either  a  legal  or  equitable  defence  to  the 
action  on  the  ground  of  the  alleged  assignment.  In  1  Phill.  Ins. 
Sect  85,  it  is  said:  "There  are  not  unfrequent  instances  of  the  sus- 
pension and  subsequent  revival  of  the  risk,  to  which  the  underwriter 
cannot  object,  as  he  is  in  that  case  a  gainer  by  receiving  the  premium 
for  a  time  without  i-unning  any  risk,  and  his  claim  to  receive  it  upon 
those  terms  for  a  still  longer  time  could  not  be  made  but  with  a 
veiy  ill  grace.  So  long,  then,  as  the  subject  and  the  risk  remain  the 
same  they  are  described  to  be  in  the  policy,  we  have  ground  for  the 
doctrine  that  if  the  assured  after  parting  with  his  interest  regains  it, 
the  policy  will  re-attach,  in  case  of  no  prejudice  to  the  underwriters." 
It  is  unnecessary  to  add  anything  to  what  has  been  said  by  his 
Honor  the  Chief  Justice  on  the  points  of  waiver,  and  of  the  verdict 
being  against  evidence,  as  I  entirely  agree  in  what  he  has  stated  on 
those  questions. 

Fisher,  J. — With  regard  to  the  question  whether  the  indoi-scment 
on  the  policy  assigned  the  plaintifTs  interest  in  it  to  the  Messrs. 
Amiraux,  I  have  not  been  able  to  make  up  my  mind  entirely  tliat  it 
did  not.     Still,  I  do  not  feel  myself  called  upon  to  dissent  altogether 
from  the  view  of  the  case  so  ably  put  forth  by  the  Chief  Justice  and 
pay  brother  Allen,  therefore  I  refram  from  saying  more  than  express- 
ing my  doubts  whether  the  indorsement  did  not  divest  the  plaintiff* 
of  his  interest  in  the  policy,  or  whether  the  action  will  lie.     As  to 
the  waiver,  I  am  entirely  of  the  opinion  that  the  question  of  waiver 
'Was  pi*operly  submitted  to  the  jury,  and  that  the  verdict  certainly 
cannot  be  disturbed  on  that  ground.     The  question  of  damages  was 
aUo  properly  submitted,  and  I  quite  agree  with  the  views  already 
expressed,  that  the  finding  of  the  jury  should  not  be  interfered  with. 

Rule  discharged. 
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October  29,  1870. 

Where  the  defendant  was  arrested  for  a  debt  due  on  a  bond,  and  it  appeared  that  aft 
the  debt  was  contracted  he  had  become  a  bankrupt,  and  received  hia  diachar 
under  the  '*  Bankruptcy  (Scotland)  Act  of  1856,"  the  Court  ordered  hia  diaoharga 
his  entering  a  common  appearancie. 

McLeod  on  a  former  day  in  this  term  moved  that  the  bail-bcn 
entered  into  in  this  suit  should  be  delivered  up  to  be  cancelled,  ai 
the  defendant  discharged  out  of  the  custody  of  the  sheriff  of  { 
John,  on  filing  common  bail,  on  the  ground  that  since  the  debt  "W 
contracted  for  which  the  defendant  had  been  arrested,  he  had  beoox 
a  bankrupt,  and  his  estate  sequestmted  under  the  "Bankrupb 
(Scotland)  Act,  1856,"  and  that  he  had  been  discharged  from  all  del 
contracted  prior  to  the  sequestration.  It  appeared  by  affidavits  th 
the  defendant  was  held  to  bail  on  9th  April,  1870,  for  $216  due  ou 
bond  given  by  him,  dated  7th  July,  1866.  On  the  10th  Novemlx 
1868,  the  defendant  became  a  bankrupt,  and  his  estate  was  sequc 
traced ;  and  having  compounded  with  his  creditors,  a  discharge  w 
granted  on  the  1st  February,  1869.  He  contended  that  by  tl 
words  of  the  Scotch  Sequestration  Act,  a  discharge  under  it  had  ti 
same  effect  in  all  her  Majesty's  dominions  as  in  Scotland,  and  that 
was  even  stronger  than  the  English  Act,  which  had  been  held  to 
a  discharge  of  debts  incurred  here,  Jouett  v.  Lock  wood  (2  Kerr  67^ 
In  McGregor  v,  Kirlin  (17  L.  J.  Q.  B.  186),  a  discharge  under  tl 
Scotch  Sequestration  Act  was  held  to  liberate  the  debtor  from  arr€ 
or  imprisonment  in  Great  Britain,  Ireland,  and  Her  Majesty's  oth 
dominions.  In  Bailey  v.  Dillon  (2  Burr.  186,)  it  was  held  that  ev< 
where  a  certificated  bankrupt  had  subsequently  promised  to  pay 
debt  to  a  creditor  who  had  not  proved,  he  should  be  discharged  < 
common  bail.  There  is  no  case  where  an  application  for  dischar^ 
has  been  refused,  unless  it  was  shown  that  the  certificate  was  o 
tained  by  fiuud,  Ford  v.  Chilton  (2  Wm.  Bla.  798.) 

C,  W,  Weldon,  contra.  The  cases  cited  under  the  English  Ban 
rupt  Act  do  not  affect  the  present  application,  which  is  under  t! 
Scotch  Sequestration  Act.  redder  v,  McMaster  (8  T.  R.  609,)  ia  < 
all  fours  with  this  case.  There  the  defendant  had  a  certificate 
bankruptcy  obtained  in  Ireland,  but  the  court  refused  to  enter  i 
exoneretur  on  the  bail  price.  [Allen,  J.:  That  was  before  tl 
Union.]  In  Woolcot  v,  Leicester  (6  Taunt.  75)  it  was  held  that  tl 
court  would  not  exonerate  the  bail  upon  the  defendant  having  b 
come  bankrupt  and  obtained  his  certificate,  without  giving  tl 
plaintiff  an  opportunity  of  trying  by  an  issue  whether  the  certi 
cate  was  fairly  obtained.     While  the  discharge  here  might  be  pro; 
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erly  pleaded,  the  court  will  not  dismiss  the  matter  in  this  summary 
way. 

Gut,  adv.  vult 

RrrcHiB,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  application  to  discharge  the  defendant  out  of  the 
custody  of  the  sheriff  of  St.  John,  on  filing  common  bail  in  this 
snit,  and  that  the  bail  bond  entered  into  should  be  cancelled,  on  the 
the  ground  that  since  the  debt  for  which  he  had  been  arrested  was 
contracted,  he  had  become  bankrupt  and  his  estate  sequestrated 
mider  the  "Bankruptcy  (Scotland)  Act,  1856;"  and  that  he  was 
subsequently  discharged  from  all  debts  contracted  by  him  prior  to 
the  date  of  the  sequestration. 

Hie  arrest  took  place  upon  a  bond  given  by  the  defendant  dated 
the  7th  July,  1860.  The  oefendant  became  bankrupt,  and  his  estate 
▼as  sequesUtited  on  the  10th  November,  1808,  and  he  obtained  his 
discharge  under  the  Act  on  the  1st  February,  1869,  having  com- 
promised with  his  creditors. 

By  Sect.  140  of  the  Act  (19  and  20  Vict.  cap.  79),  the  Lord  Ordi- 
nary or  sherifi  is  authorized,  on  being  satisfied  by  the  oath  or  declar- 
ation of  the  bankrupt  that  he  has  made  a  full  and  fair  surrender  of 
his  estate,  and  has  not  granted  or  promised  any  preference  or  security, 
or  made  or  promised  any  payment,  or  entered  into  any  secret  or 
collusive  agreement  or  transaction  to  obtain  the  concurrence  of  any 
creditor  to  his  offer  of  composition,  to  pronounce  a  deliverance  dis- 
charging the  bankrupt  of  all  debts  and  obligations  contracted  by 
Mm,  or  for  which  he  was  liable  at  the  date  of  the  sequesti-ation.  By 
Sect  174,  all  deliverances  under  the  Act  purporting  to  be  signed  by 
the  Lord  Ordinary,  or  by  any  of  the  Judges  of  the  Court  of  Session, 
or  by  the  sheriff,  shall  be  judicially  noticed  by  all  Courts  and  Judges 
in  England,  Ireland,  and  Her  Majesty's  other  dominions,  and  shall 
he  received  as  prima  facie  evidence,  without  the  necessity  of  prov- 
ing their  authority  or  correctness,  or  the  signatures  appended,  or  the 
official  character  of  the  person  signing. 

We  think  that  in  accordance  with  the  practice  in  similar  cases 
^der  the  English  Bankrupt  Acts,  the  defendant  is  entitled  to  his 
discharge.  It  is  said  in  I  Chit.  Arch  117,  "that  if  the  bankrupt 
obtain  his  certificate,  and  be  afterwards  arrested  for  any  debt 
provable  under  his  commission,  upon  application  to  a  Judge  at 
chambers,  or  to  the  Court,  he  will  be  discharged  out  of  custody  on 
tiering  an  appearance;  unless  it  appear  that  the  certificate  has 
Uen  obtained  by  fraud,  or  that  there  are  good  grounds  for  disputing 
in  vaKdity,  in  which  case  the  Court  or  JiSdge  will  not  interfere,  but 
l31  leave  the  defendant  to  plead  his  bankruptcy  and  certificate." 
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It  was  admitted  by  the  defendant's  counsel  on  the  application 
that  if  there  had  been  an  affidavit  by  the  plaintiff  that  he  intende 
to  dispute  the  defendant's  discharge  on  the  ground  of  fraud,  th. 
application  could  not  succeed ;  but  there  is  no  affidavit  bv,  or  c 
behalf  of  the  plaintiff,  of  any  intention  to  dispute  the  defendant 
certificate,  therefore  we  think  he  is  entitled  to  be  discharged  c 
entering  a  common  appearance  in  the  suit. 


Travis  et  al  v.  Glasier. 

October  29,  1870- 

Where  no  stamps  were  affixed  to  a  promissoiy  note  when  made,  and  only  stamps  soJ 
cient  for  single  duty  affixed  when  produced  at  the  trial,  it  was  held  to  be  void  and 
31  Vict.  cap.  9. 

Where  at  the  trial,  the  Judge  ruled  that  the  plaintiff  could  not  recover,  an  applicati- 
to  have  a  nonsuit  entered  at  the  close  of  his  argument  on  a  rule  nisi  for  a  new  tri 
was  held  to  be  too  late. 

This  was  an  action  of  assumpsit  by  the  indorsees  against  tl 
makers  of  three  promissory  notes,  made  August  15th,  1868,  trie 
before  Weldon,  J.,  at  the  St.  John  Circuit.  One  of  the  defendan' 
proved  that  when  the  notes  were  made  and  handed  over,  there  wei 
no  stamps  afl^ed,  and  that  he  did  not  know  by  whom  the  stam] 
on  the  notes  were  affixed.  The  notes  when  produced  had  stamps  i 
the  amount  of  single  duty  only.  The  learned  Judge  told  the  jui 
that  he  thought  the  notes  were  void,  the  stamps  of  the  proper  valt 
not  having  been  affixed  when  the  notes  were  made,  ajid  stamps  - 
the  amount  of  double  the  duty  not  being  affixed  to  them  whe 
produced  at  the  trial,  as  required  by  31  Vict.  cap.  9. 

Verdict  for  defendant. 

A  rule  ni»i  having  been  obtained  for  a  new  trial  on  the  ground 
misdirection. 

Tricky  Q.  C,  showed  cause  on  a  former  day  in  this  term,  and 

S,  IL  Thomson,  Q.  C,  was  heard  in  support  of  the  rule. 

Cur.  adv.  wM. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  assiunpsit  upon  three  promissory  notes,  a 
of  date  15th  August,  1868.  On  the  trial  it  was  proved  by  tl 
defendant  who  made  the  notes,  that  when  made  and  handed  ovc 
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ips  were  affixed  to  either  note.  That  he  cave  no  authority 
one  to  affix  stamps,  and  that  he  did  not  know  when  or  by 
^e  stamps  the  notes  bore  when  produced  on  the  trial  were 
and  this  evidence  was  not  attempted  to  be  controverted.  The 
n  the  trial  had  stamps  of  single  duty  only.  The  learned 
Mras  of  opinion  they  were  void,  as  stamps  of  the  required 
ere  not  affixed  at  the  making  of  the  notes,  as  provided  by  the 
ction  of  Dominion  Act  31  Vict.,  part  1st,  cap.  9,  and  that  they 
)t  within  the  saving  clause  provided  by  the  11th  section  on 
it  of  single  duty,  that  section  expressly  requiring  payment  of 
duty  for  that  purpose,  and  so  directed  the  jury,  and  we  think 
ection  was  correct.  By  the  second  section  of  Dominion  Act, 
,  cap.  13,  it  is  provided  that  it  shall  not  apply  to  any  suit 
J  when  it  comes  into  operation. 

plaintiff's  counsel  at  the  close  of  his  argument  of  the  rule  nisi 
bhat  a  nonsuit  might  be  entered.  We  think  the  plaintiff, 
the  opinion  of  the  learned  Judge  on  the  trial  was  adverse 
ight  to  recover,  should  then  have  applied  to  have  a  nonsuit 
,  and  that  it  is  now  too  late  for  entertaining  this  request. 
Pendants  offered  evidence  of  defence  on  the  merits,  which  it 
cessary  now  to  discuss. 

Rule  discharged. 


ViTTUM  V,  Stevens. 

OCTOBKR  29,  1870. 

3tice  of  trial  has  been  given,  matter  of  defence  which  arises  in  vacation  should 
bded  before  the  end  of  the  term  next  following. 

;  trial  was  given  for  October  26.  The  defendant  obtained  a  certificate  of  dis- 
under  the  United  States  Bankruptcy  Laws,  September  23rd.  He  pleaded 
iptcy  puis  darrein  continuance^  which  was  delivered  to  plaintiff's  attorney 
r  21st,  and  filed  October  26th.  The  case  was  tried  October  30th,  and  verdict 
intiff.  In  answer  to  an  application  to  set  aside  the  verdict,  and  for  leave  to 
lunc  pro  tunc  J  it  appeared  oy  affidavits  that  the  certificate  was  obtained  by 
Held,  An  answer  to  the  application. 

.  J?.  Fisher  in  Hilary  Term  last,  on  behalf  of  the  plaintiff, 
to  set  aside  the  verdict  in  this  case  on  the  ground  oi  irregu- 
From  the  affidavits  read  in  support  of  the  motion,  it  ap- 
that  notice  of  trial  was  given  on  the  28th  day  of  May  then 
ik  for  York  October  sittings;  that  on  the  23rd  of  September 
hndant  obtained  a  certificate  of  discharge  under  an  Act  of 
Wf  of  the  United  States  of  America,  entitled  "An  Act  to 
ill  ft  uniform  system  of  Bankruptcy  tiiroughout  the  United 
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States;''  that  on  the  2l8t  October,  a  copy  of  a  plea  of  bankraptef 
puis  darrein  contimuoftu^  wad  served  on  the  plaintiffs  attome^i 
together  with  a  Copy  of  an  affidavit  verifying  the  same,  and  the  aaki 

flea  and  affidavit  on  the  26th  October  filed  with  the  clerk  of  tlw 
leas  of  the  Supreme  Court,  and  that  the  trial  took  place  on  the 
30th  October  when,  Notwithstanding  such  plea,  the  plaintiff  pro- 
ceeded to  trial  and  obtained  a  verdict.  He  contended  that  the  vei^ 
diet  should  be  set  aside  as  irregular.  [Ritchie,  C.  J.:  You  mint 
plead  pwis  darrein  continua/ncey  either  in  term  or  at  the  assiaeB. 
You  should  have  been  there  with  your  plea,  and  had  it  annexed  to 
the  record  at  the  trial.  The  term  commenced  on  the  11th  Octobet; 
imd  ended  on  the  second  Saturday,  which  was  the  23rd.  Your  plea 
was  not  filed  until  the  26th.  In  Grumble  v,  Perley  (1  Allen  51 JJ 
the  Court  refused  to  set  aside  A  verdict  where  the  defendant  hu 
allowed  Trinity  Term  to  elapse  before  pleading.]  The  defendant 
should  be  allowed  to  plead  nun,c  pro  twac.  The  plaintiflf's  attomej 
was  served  with  the  plea  before  the  end  of  the  term. 

A  rule  niai  having  been  granted. 

Fraser  showed  cause  in  Trinity  Term,  reading  affidavits  which 
set  forth  that  the  defendant  obtained  his  certificate  of  bankruptcy 
by  fraud,  and  that  he  went  through  the  Bankrupt  Court  as  Samuel 
S.  Stevens,  whereas  his  real  name  was  Shepperd  S.  Stevens.  He 
contended  that  where  the  Court  could  exercise  their  discretion  in 
allowing  the  defendant  to  plead  nunc  pro  tu/nc,  they  would  not 
allow  him  to  take  advantage  of  a  fraud.  The  plea  should  have 
been  pleaded  within  the  flrat  four  dajrs  of  Michaelmas  Term,  the 
.subject  matter  of  the  plea  having  arisen  in  vacation.  In  Rex  u 
Taylor  (3  B.  &  C.  614,)  Abbot,  C.  J.,  referring  to  cases  like  the  pres- 
ent, says  "in  civil  actions  by  tie  indulgence  of  the  Court,  four  days 
are  allowed;  but  even  if  that  indulgence  was  extended  to  the  case 
of  indictment,  it  would  not  apply  to  a  case  where  the  plea  was  not 
pleaded  until  after  the  first  four  day^  of  the  term."  The  plea  was 
not  properly  verified,  and  the  plaintifi"  had  a  right  to  treat  it  as  a 
nullity.  The  affidavit  should  be  made  either  by  the  party  to  the 
suit,  or  by  his  attorney.  This  affidavit  is  made  by  C.  Herrin,  ol 
Houlton,  Me.,  who  merely  says  he  is  a  professional  adviser  of  the 
defendant.  [RiTCHlE,  C.  J.:  How  can  you  argue  such  a  propositioi 
as  that?  A  man  might  have  a  perfectly  good  defence  which  neithei 
he  nor  his  attorney  might  be  able  to  swear  to  in  an  affidavit.] 

C.  H,  B,  Fiskefi\  contra,  contended  that  as  new  matter  had  beei 
opened  by  the  plaintifis,  he  had  a  right  to  be  allowed  time  to  answei 
the  affidavits,  with  respect  to  the  allegations  of  fraud. 
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The  CommeraAl  Bank  v.  The  Enropeen  Airannee  Sodety. 

Ritchie,  C.  J.,  you  can  have  until  next  term  to  answer  these  affi- 
davits, and  the  case  may  stand  over  until  then. 

No  affidavits  in  answer  being  produced  by  the  defendant. 

RrrcHiE,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  defendant  is  by  the  course  and  practice  of  this  Court,  in  ac- 
eordanoe  with  the  former  practice  in  England,  when  the  proceedings 
in  a  cause  were  connected  by  continuances,  limited  to  pleading  sudi 
mitters  of  defence  only  as  had  arisen  since  the  last  continuance,  and 
if  he  allows  the  time  to  pass  to  which  the  cause  was  then  continued 
wiAout  pleading,  he  cannot  afterwards  plead  his  new  defence,  unless 
kehas  the  leave  of  the  Court  to  plead  it  nuncjyro  tunc  In  the  pres- 
ent ease,  the  defendant  failed  to  piead  within  the  time  limited,  and  the 
OBQse  having  been  tried,  and  a  verdict  for  the  plaintiff,  the  defend- 
tnt  now  applies  to  set  aside  the  verdict,  and  to  be  allowed  to  plead 
mine  pro  tumc.  The  defence  he  seeks  to  put  forward  is  a  certificate 
of  discharge  under  an  Act  of  Congress  of  the  United  States  of  Am- 
erica, entitied  "An  Act  to  establish  a  uniform  system  of  bankruptcy 
tliroaghout  the  United  States,"  approved  March  2,  1867.  In  reply 
to  this  application,  the  plaintiff  has  produced  affidavits  to  show  tnat 
fbe  dealings  with  the  plaintiff  on  the  part  of  the  defendant,  and  the 
obtaining  the  goods  irom  them,  and  for  the  price  of  which  this 
iction  was  brought,  were  fraudulent,  and  that  the  said  certificate 
VBS  obtained  by  fraud,  and  under  the  false  and  assumed  name  of 
Simuel  S.  Stevens,  and  a  variety  of  facts  and  circumstances  were 
set  forth  in  confirmation  thereof.  These  affidavits  the  defendant's 
ooonsel  obtained,  at  the  last  term,  time  until  the  present  term  to 
answer;  but  having  failed  to  produce  any  affidavits  in  reply,  we 
must  assume  the  facts  set  forth  by  the  pk^tiffs  are  true,  and  they 
afford  a  perfect  answer  to  this  application. 


The  Commercial  Bank  v.  The  European  Assurance  Society. 

Octobsb29,  1870. 

Intt  action  of  debt  on  a  policy  of  guarantee  under  teal,  which  had  been  renewed 
*gne«bly  to  its  terms  by  payment  of  the  premium  and  the  giving  of  a  renewal 
nc6ipt»  the  defendant  pleaded  non  est  factum.  Held,  That  tms  merely  traversed 
ihe  inaldng  of  the  policy,  and  not  the  renewal  recipt. 

la  in  letion  on  a  policy  of  guarantee,  the  declaration  averred  general  performance,  and 
the  detodant  in  addition  to  a  plea  of  non  e^/aehtm,  gave  a  notice  of  defence  which 
m^  forth  that  plaintiff  did  not  well  and  truly  perform  and  fulfil  all  things  contained 
Bi  the  said  poficy  of  guarantee  and  the  conditions  thereon  indorsed,  on  their  part  to 
^•perfortaied.  HelC  That  this  notice  being  a  traverse  of  a  general  averment  of 
fmnuyioe,  was  bad. 
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The  Gommercud  Bank  o.  The  London  Aminuioe  Society. 

This  was  an  action  of  debt  on  a  policy  of  guarantee  under  sea 
tried  before  Weldon,  J.,  at  the  St.  John  May  Circuit.  By  the  pdic 
the  defendants  guaranteed  the  plaintiffs  against  any  loss  they  miffl 
sustain  to  the  extent  of  $20,000,  by  the  want  of  honesty  or  fidelit? 
or  by  the  negligence  and  default  of  one  George  P.  Sancton  while  i 
the  plaintiff's  employ,  from  Ist  June  1867  to  1st  June  1868.  Tl 
declaration  set  out  the  terms  of  the  policy,  and  averred  a  compliaiu 
with  all  the  conditions  of  the  policy,  and  that  the  policy  in  accon 
ance  with  its  terms,  was  continued  to  the  1st  June  1869,  by  tl 
payment  of  the  premium  and  the  giving  of  an  official  renewal  reed] 
by  the  Company ;  and  that  afterwards,  and  before  the  policy  expire 
Sancton  absconded,  and  was  found  to  be  in  default  in  cash  of  tl 
plaintiffs  to  the  amount  of  S94,830.  The  defendants  pleaded  nan  e 
facturriy  and  gave- several  notices  of  defence,  one  of  which,  the  eightl 
set  forth  "  that  the  plaintiffs  did  not  well  and  truly  perform  as 
fulfil  all  things  contained  in  the  said  policy  of  guaran^se  and  H 
conditions*  thereon  indorsed,  on  their  part  to  be  performed  and  fu 
filled  according  to  the  tenor  and  effect  thereof."  The  terms  of  il 
policy  and  the  pleadings  are  so  fully  set  forth  in  the  judgment  of  tl 
Court,  that  it  is  unnecessary  to  repeat  them  here.  A  nonsuit  wi 
moved  for  on  the  grounds:  1.  That  there  was  no  preliminary  pnx 
as  required  by  the  policy,  and  no  evidence  that  the  fifth  condition  ( 
the  policy  had  been  complied  with,  requiring  the  plaintiff  immed 
ately  on  discovering  the  loss  to  give  notice  to  the  nearest  agent  < 
the  company,  and  unless  such  notice  was  given  within  two  montb 
the  policy  ahould  be  void ;  and  that  the  eighth  notice  of  defence  w« 
a  traverse  of  this  condition.  2.  That  there  was  no  evidence  of  tl 
making  of  the  renewal  receipt,  as  alleged  in  the  policy,  and  that  w) 
est  factv/m  traversed  the  making  of  the  receipt  as  well  as  the  polic; 
The  learned  Judge  reserved  the  points,  and  allowed  the  case  to  go  I 
the  jury. 

Verdict  for  plaintiff 

(7.  W,  Weldon  in  Trinity  Term  last,  obtained  a  rule  nisi  for 
nonsuit  pursuant  to  leave  reserved. 

D.  8.  Kerr,  Q.  C,  and  A.  L.  PalTner,  Q.  C,  shewed  cause  on 
former  day  in  this  term.  The  plea  of  n,on  est  factum  puts  in  ias 
only  the  making  of  the  deed,  2  Starkie  Ev.  376.  Whatever 
pleaded  and  not  denied  shall  be  taken  to  be  admitted,  so  that  t 
jury  cannot  find  to  the  contrary,  Roscoe  Ev.  76.  There  is  no  travel 
of  our  allegations  of  preliminary  proofs.  The  eighth  notice  traver* 
generally,  and  only  applies  to  a  general  averment,  and  issue  cant 
be  taken  on  a  general  averment.  Sayre  v,  Nevers,  Cowper  575.  ' 
a  count  that  alleges  performance  of  a  part  and  waiver  of  a  part 


MICHAELMAS  TERM,   THIRTY-FOXmTH  VICTORIA.  221 


t 

ba 


The  Commercial  Bank  v.  The  European  Aiaurance  Society. 

traveise  that  denies  all  is  too  large,  therefore  the  notice  of  defence  is 
bad.  To  a  declaration  that  alleges  performance  of  four  conditions 
and  waiver  of  one,  it  is  no  traverse  to  say  that  we  did  not  perform 
all  the  conditions.  The  notice  is  too  large.  The  principle  is  laid 
down  in  Comyn  Dig.  176,  that  a  traverse  which  is  larger  than  can 
be  denied  is  lid.  The  same  rule  is  laid  down,  1  Chitty  Pldg.  613; 
Stevens  on  Pldg.  244;  Osborne  v,  Ro^rs  (1  Saimd.  269).  Their 
lea  is  not  that  we  have  not  performed  one  condition,  but  that  we 
ve  not  performed  them  all.  The  plea  non  est  factum  it  is  quite 
dear,  can  only  be  a  traverse  of  the  making  of  the  policy  and  not  of 
tbe  renewal  receipt. 

C.  W,  WeldoUf  contra.  The  arguments  of  the  other  side  as  to  the 
eighth  notice,  would  apply,  if  the  rules  of  pleading  prevailed,  but 
the  legislature  says  (13  Vict.  Cap.  32  Sect.  4)  that  the  notice  shall 
be  in  a  brief  and  general  form,  and  shall  be  deemed  sufficient  unless 
the  plaintiff  make  it  appear  that  he  has  been  misled  by  it.  If  they 
did  not  perform  the  conditions  of  the  policy,  it'  would  be  a  good  de- 
fence. And  we  have  by  our  notice  stated  tnat  in  general  terms;  and 
they  were  not  misled  by  it,  therefore  the  notice  is  good.  [Allen,  J. : 
Suppose  you  vrish  to  deny  the  performance  of  a  certain  condition, 
must  you  not  specify  it?]  I  think  I  have  done  so  sufficiently. 
[Allen,  J.:  I  think  not.]  They  were  bound  to  prove  performance 
of  all  the  conditions  in  the  policy  by  them  to  oe  performed;  not 
having  done  so,  I  claim  a  nonsuit.  It  is  alleged  in  the  declaration 
that  we  waived  part  of  the  conditions,  but  these  allegations  of 
waiver  are  totally  immaterial.  They  say  in  the  declaration  that 
they  gave  us  proofs,  and  were  ready  to  furnish  us  with  further 
proofs,  but  we  waived  them.  If  the  first  proofs  were  sufficient,  they 
were  not  bound  to  give  us  any  additional  proof,  so  there  could  be  no 
waiver  on  our  part,  and  the  argument  that  the  notice  is  bad  because 
it  is  too  broad,  falls  to  the  ground. 

Cur.  adv,  vidt 

Allen,  J.,  now  delivered  the  judgment  of  the  Court.* 

This  was  an  action  of  debt  on  a  policy  of  guarantee  under  seal, 
whereby  the  defendants  guaranteed  the  plaintifi^  against  any  loss 
they  might  sustain,  to  the  extent  of  $20,000,  by  the  want  of  honesty 
or  fidelity,  or  by  the  negligence  or  default  of  one  George  P.  Sancton 
while  in  the  employ  oi  the  Bank,  from  the  1st  June,  18G7,  to  the 
Ut  June,  1868.  The  policy  declared  that  during  that  time,  and 
•fterwards  during  every  succeeding  year  in  respect  of  which  the 
dsEendants  should  consent  to  receive  and  the  plaintiffs  or  Sancton 
'fiboald  pay  to  the  Society  on  or  before  the  1st  June  the  annual 
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premium  of  one  hundred  dollars,  the  funds  and  property 
Society  should  be  liable  to  make  good  all  claims  in  respect 
policy  within  three  months  after  proof  should  be  given  to  th< 
faction  of  the  Directors  of  the  Society  of  the  occurrence  « 
such  loss  arising  to  the  Bank,  and  tnat  a  written  statem 
account  and  certificate  of  every  such  loss,  signed  by  the  Pn 
or  Manager  or  Oashier  of  the  Bank,  should,  without  other 
than  of  the  signature  of  such  President,  &;c.,  be  held  to  be  con* 
evidence  of  the  amount  of  every  such  loss.  One  of  the  con* 
of  the  policy  was,  that  immediately  upon  discovering  or  ' 
notice  that  the  employe  (that  is,  the  person  for  whose  integr: 
company  became  responsible)  had  committed  or  omitted  ai 
matter  or  thing,  resulting  in  the  accruing  to  ejiy  person  of  th< 
to  make  a  claim  under  the  policy,  the  em^oyer,  (i.  e,  the  Bank), 
^ve  an  intimation  therebi  in  writing  to  the  nearest  agent 
Society,  and  so  far  as  circumstances  would  admit,  of  all  part 
attending  such  commission  or  omission;  and  in  case  the  em 
should  wilfully  or  knowingly  omit  or  neglect  to  give  such  in 
tion  in  writing  within  the  space  of  two  months  next  after  su- 
covery  or  notice,  the  policy  should  become  absolutely  null  an* 
and  all  liability  of  the  Society  thereunder  should  cease. 

The  declaration^  after  setting  out  the  policy  and  conditions,  a 
that  before  the  1st  of  June,  1868,  Sancton  paid  to  defendai 
annual  premium  of  $100,  which  they  received,  and  by  an 
premium  receipt  continued  the  policy  till  the  1st  June  1868, 
ably  to  the  terms  thereof ;  that  at  the  time  of  making  the  poli< 
at  the  time  of  its  continuance,  and  up  to  the  time  of  default  as 
inafter  stated,  the  plaintiffs  were  interested  in  the  honesty,  fi 
&c.,  and  in  such  loss  as  might  be  occasioned  to  them  by  the  i^ 
honesty,  &c.,  of  Sancton  under  the  policy,  to  the  amount  of 
moneys  thereby  insured;  that  on  the  loth  November,  1868,  S 
wrongfully  ateconded  from  the  plaintiffs  banking  establis 
where  he  was  employed  as  cashier,  and  was  then  found  U 
defaulter  in  the  cash  of  the  plaintiffs  to  a  large  amount,  to-v; 
sum  of  $94,830,  embezzled  since  the  making  of  the  policy,  w] 
the  plaintiffs  had  sustained  loss  by  the  want  of  honesty,  < 
Sancton ;  that  immediately  upon  discovering  such  default,  to-i 
the  18th  November,  1868,  at  St.  John,  plaintiffs  gave  intii 
thereof  in  writing  to  the  nearest  agent  of  defendants,  and  so 
circumstances  would  admits  of  all  particulars  attending  the 
and  afterwards,  and  as  soon  as  the  plaintiffs  could  accurately 
tain  the  extent  of  such  default,  to-wit,  on  the  18th  December 
the  plaintiffs  gave  reasonable  and  satisfactory  proof  to  the  defe: 
of  tne  loss,  and  a  written  statement  or  account  and  certificate 
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-  lOB,  signed  by  the  President  of  the  Bank ;  and  although  such  reason- 
able and  satisfactory  proof  of  the  loss  according  to  the  terms  of  the 
mIh^  was  so  given  to  the  defendants,  and  the  plaintiffs  had  always 
mm  the  time  oi  making  the  policy  by  the  defendants  well  and 
My  performed  and  fulfiUed  all  things  contained  on  their  part  and 
bebali  to  be  performed  and  fulfilled  according  to  the  tenor  and  effect, 
Irae  intent  and  meaning  thereof ;  yet  the  defendants,  though  often 
leqoested,  did  not  within  three  months  after  the  proof  so  given  by 
Ihe  plaintiffs  of  the  occurrence  of  the  said  loss,  or  at  any  time  af  ter- 
mrds,  pay  the  plaintijOfs  the  said  sum  of  $20,000,  or  any  part  thereof, 
Ini  wholly  made  default,  &c. 

The  defendants  pleaded  non  est  factum,  and  gave  several  notices 
<rf  defence  imder  tne  Act  13  Vict.  c.  32.  The  only  one  upon  which 
any  question  arises  is  the  8th,  "  That  the  plaintiffs  did  not  well  and 
truly  perform  and  fulfil  all  things  contained  in  the  said  policy  of 
goarantee,  and  the  conditions  thereon  indorsed  on  their  part  to  be 
performed  and  fulfilled  according  to  the  tenor  and  effect  thereof." 

The  defendants  contend  that  the  plea  of  non  est  factum  put  in 
issue  the  continuance  of  the  policy  by  the  premium  receipt,  and  that 
the  righth  notice  was  a  traverse  of  all  the  conditions  in  the  policy 
to  be  performed  bv  the  plaintiff,  and  made  it  necessary  that  their 
performance  shotda  be  proved. 

We  think  the  plea  was  only  a  denial  of  the  execution  of  the 
policy,  and  not  of  the  continuance,  and  we  are  not  prepared  to  give 
sodi  an  extended  construction  to  the  Act  13  Vict,  c  32  as  has  been 
e(mtended  for.  We  think  it  was  not  the  intention  of  the  Act  to 
nuke  anything  a  matter  of  defence  under  a  notice,  which  would  not 
Wore  the  passing  of  the  Act  have  been  a  defence  under  a  plea ;  that 
the  object  of  the  Legislature  was  to  get  rid  of  the  formal  part*of  plead- 
ing, but  to  retain  the  substance;  and  therefore  if  a  plea  of  general 
Boa-performance  of  conditions  would  formerly  have  been  insufficient, 
t  notice  of  the  same  kind  now  will  stand  in  no  better  position. 

U  is  dear  that  an  averment  in  a  declaration,  of  general  pei*f orm- 
aaoe  is  unneoessaiy  (2  Chit.  PI.  6th  ed.  864 ;  1  Saund.  234,  b.  note 
5).  Such  an  averment  is  mere  form,  and  may  be  struck  out  of  the 
dodaiation ;  therefore  it  is  not  necessary  to  prove  it,  Williamson  v. 
Allison  (3  East.  452)  •  A  traverse  of  a  genend  averment  of  perfor- 
iQiDee  is  heA  according  to  the  rules  of  pleading,  because  an  imma- 
terial allegation  cannot  be  traversed,  as  it  would  not  bring  the 
fttties  to  issue  upon  a  point  decisive  of  the  merits ;  and  as  the 
clgect  of  pleading  is  to  reduce  the  matter  in  dispute  to  a  single  issue, 
tliniyeiBe  of  general  performance  is  too  vague  and  uncertain  (1  CSiit. 
R.m;  1  Saund.  I'Si  jL  note  9;  Plummer  v.  Ross,  5  Taunt  386; 
PL  888,  888). 
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This  case  is  clearly  distinguishable  from  Lang  v.  Gilbert  (4  Alle 
350)  for  theve  the  matter  stated  in  the  notice  would  have  teen 
good  defence  to  tJie  action  if  pleaded ;  and  it  was  on  that  groun 
distinctly  that  the  Court  held  the  notice  sufficient,  though  th 
absence  of  an  affidavit  that  the  plaintiff  w^as  misled  by  the  generalit 
of  the  notice  is  also  mentioned. 

For  these  reasons  we  think  the  plaintiff  was  not  bound  to  pro^ 
those  allegations  in  the  declamtion  wdiich  were  not  put  in  issue  b 
the  plea,  or  paiticularly  travei"sed  by  the  notices  of  defence.  Tfc 
rule  will  therefore  be  discharged. 

Rule  discharo^ed. 


Key  v.  Thomsox. 

DcTOUKU  29,  1870. 

A  sjiontiftc  witness  cannot  be  asked  a  question,  the  answer  to  which  involves  a  dete 
i:unn,tion  of  the  tmth  of  the  facts  deposed  to  in  evidence. 

In  an  action  against  a  pliysician  for  neglect  and  non-attendance  in  a  case  of  frost-bil 
a  medical  witness  for  the  plantiff,  to  whom  the  evidence  was  read,  was  a.sked  "fra 
the  evidence  before  the  Court,  to  what  do  you  ascribe;  the  loss  of  the  plaintifl 
fingers  and  toes?"  Held,  Inatlmissible,  as  it  involved  the  determination  of  fac 
whicii  sliould  be  decided  by  the  jury.  « 

\Vlierc  tlie  defendant  died  after  verdict,  and  pending  the  detennination  of  a  motii 
for  a  new  trial,  the  Court  refrained  from  granting  a  new  trial  until  the  plaintiff  hi 
an  oppoi'tunity  of  applying  to  have  terms  imposed. 

Tlii.^  was  an  action  for  alleged  negligence  ami  inattention  on  th 
part  of  the  defendant,  as  physician  and  surgeon,  in  his  attendant 
on  and  tiVatnient  of  the  plaintiff,  whose  hands  and  feet  had  be€ 
severely  frozen,  vrhereby  he  suffered  more  pain  than  he  would  ha\ 
done  had  his  case  been  properly  attended  to  by  defendant;  an 
ultimately  lost  by  amputation  a  portion  of  his  hands  and  feet,  whic 
inight  and  would  have  been  saved  to  him  had  he  received  propE 
treatment  and  attention  at  the  the  hands  of  the  defendant.  Tl 
case  was  tried  before  Fisher,  J.,  at  the  Charlotte  Circuit,  and  tl 
material  facts  were  the  same  as  on  a  former  trial,  and  are  full 
repoiied  (ante.  vol.  1,  p,  297). 

Verdict  for  the  plaintiff,  i?9, 000. 

Wefmore,  Attorney  General,  in  Michaelmas  Term  last,  obtained 
ruU;  nisi  for  a  new  trial  on  the  gi'ounds  of  improper  admission  .< 
evidence,  verdict  against  evidence,  .^^nd  excessive  damages.  H 
following  were  th©  principal  questions  objected  to:  1.  Improp 
admission  of  the  evidence  of  Dr.  Gove,  who  was  called  a  sciental 
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witness,  and  to  whoni  the  evidence  was  read  by  the  Judge,  in  tlie 
foUoHing  questions  and  answers :  * 

Q.  From  the  plaintiffs  statement  and  the  evidence  before  the 
Court,  wliat  sort  of  injuiy  do  you  say  the  plaintiff  sustained  ? 

A.  A  superficial  freezing. 

Q.  What  care  was  necessary  to  look  after  such  a  case,  and  why  ? 

A.  A  care  to  prevent  excessive  inflammation  running  to  gangrene. 

Q.  What  degree  of  attendance  would  be  neceasarj'  on  the  part  of 
the  medical  man  ? 

A.  I  consider  there  should  be  daily  attendance. 

Q.  WHiat  reliance  could  be  placed  in  the  report  or  desciiption  of 
messengers  to  the  medical  attendant  ? 

A.  A  very  little,  unless  aided  by  the  medical  man's  own  judg- 
ment. 

Q.  From  the  plaintiffs  statement,  and  the  statements  of  the 
witnesses  you  have  heard,  how  do  you  account  for  the  destruction  of 
the  plaintiffs  fingers  and  toes  ? 

A.  I  think  that  long  continued  stimulation  of  the  raw  surfaces 
produced  the  destruction  or  death  of  the  parts. 

Q.  From  the  t.'vidence  before  the  Court,  to  what  do  you  ascribe 
the  loss  of  the  plaintiff's  fingei-s  and  toes  ? 

^4.  1st,  The  non-attendance  of  the  defendant.  2nd,  Over-stimu- 
lation of  the  inflamed  parts. 

Improper  admission  of  the  evidence  of  Dr.  Black,  as  follows : 

Q.  From  the  evirlence,  was  this  frost-bite  of  plaintiffs  (me  of 
thofie  cases  that  with  proper  care  and  treatment  would  recover  ? 

A.  I  should  think  from  the  description  given  by  the  witnesses  of 
the  condition  of  the  frost-bitten  parts,  and  also  my  impression  with 
J^gard  to  liis  general  health  and  constitution,  witn  proper  care  and 
treatment  he  would  have  recovered. 

Q.  From  the  evidence,  to  what  would  you  ascribe  the  loss  of  the 
plaintiffs  limbs  ? 

A.  1st,  To  fi"ost-bite.  2nd,  Neglect  in  attendance.  3rd,  To  the 
^ant  of  proper  treatment.  These  inferences  are  drawn  from  the 
evidence  I  have  heard. 

D.  S.  Kerr,  Q.  C,  and  G.  S.  Grinimev,  showed  cause  in  Hilary 
Term.  The  evidence  of  Dr.  Gove  was  given  after  the  evidence  had 
Wn  rend  over  tf)  him  by  the  Judge ;  he  was  called  as  an  expert. 

INone  of  the  me<lical  men  were  asked  to  give  their  opinion  on  a 
hypothetical  case,  but  on  the  facts  in  evidence  before  the  Court, 
liisis  (juite  in  accordance  with  the  rule  laid  down  in  Taylor  on 
w.  §  1278,  where  it  is  said  that  the  opinions  of  scientific  witnesses 
?•*  admissible  in  evidence,  not  only  where  they  rest  on  personal 


226  CASES  IN  THE  SQPREME  COUBT. 


Key  V,  Thomson. 


observations  of  the  ivitness  himself,  and  on  facts  within  his  oni 
knowledge,  but  even  where  they  are  merely  founded  on  the  case  \ 
proved  by  other  witnesses  on  the  trial.  In  every  instance  t! 
questions  were  put  to  the  medical  witnesses  in  this  form :  "  Assumii 
these  facts  to  oe  true;"  and  the  answers  given  were,  "I  base  n 
opinion  on  these  facts."  That  is  quite  in  accordance  with  tl 
decision  in  the  McNaughton  case  (10  CI.  &  F.  200) ,  that  where  tl 
accused  person  is  supposed  to  be  insane,  a  medical  man  who  has  be^ 
present  in  Court  and  heard  the  evidence,  may  be  asked,  as  a  matt 
of  science,  whether  the  facts  stated  by  the  witnesses,  supposing  the 
to  be  true,  show  a  state  of  mind  incapable  of  distinguisnmg  betwe< 
right  and  wrong.  In  this  case,  the  medical  men  were  asked  from  tl 
evidence  they  had  heard  in  the  case,  to  what  would  they  attribu 
the  lass  of  the  plaintiff's  limbs.  Surely  that  question  was  perfect 
proper,  and  quite  in  accordance  with  the  decisions  already  mentione 

Wetmorey  Attorney  General,  and  S,  K  Tliomson,  Q.  C,  conti 
The  evidence  in  this  case,  both  as  to  the  extent  of  the  freezing  ai 
attention  required  was  contradictory;  and  to  ask  the  medic 
witnesses  as  was  done  here ;  from  the  evidence,  what  was  the 
opinion  of  the  cause  of  the  loss  of  the  plaintiff's  limbs,  was  to  mal 
them  usurp  the  functions  of  the  jury;  therefore  their  testimoi 
was  wholly  inadmissible.  In  Sills  v.  Brown  (9  C.  &  P.  901),  it  w 
held  that  a  nautical  witness  cannot  be  asked  whether  he  thinl 
having  heard  the  evidence  in  the  case,  that  the  conduct  of  t! 
captain  was  correct  or  not.  But  here  the  witness  was  asked  to  si 
whether  the  plaintiff  attended  sufficiently  often,  and  whether  in  fa< 
his  non-attendance  caused  the  loss  of  the  plaintiiTs  limbs. 
Tayor  on  Ev.  §  1278,  it  is  stated  that  the  witness  cannot  be  ask- 
his  opinion  respecting  the  very  point  which  the  jury  are  to  detc 
mine.  But  this  is  precisely  what  the  plaintiffs  medical  witness 
have  done  in  this  case.  The  proper  way  to  put  questions 
scientific  witnesses  is  to  put  the  questions  hypothetically,  assumii 
such  a  state  of  facts  to  be  true ;  and  not  to  put  the  witness  in  t 
place  of  the  jury  and  ask  him  to  determine  the  very  truth  of  i. 
testimony,  and  the  very  point  which  it  is  the  province  of  the  ju 
to  decide. 

Cur.  adv.  vuZt. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court.* 

The  application  in  this  case  for  a  new  trial  was  on  the  grounc 
iBt,  Improper  admission  of  evidence.     2nd,  Verdict  against  evideni 

*Wetmore,  J.,  took  no  part. 
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M,  Excessive  damages.    The  evidence  objected  to  was  that  given 
by  the  medical  men,  who,  not  having  any  personal  knowledge  of  the 
case,  were  called  as  scientific  witnesses  to  give  their  opinions  in  the 
Bftture  of  experts.     The  objections  taken  were  as  to  the  form  and 
substance  of  the  questions  put,  and  as  to  the  answers  the  witnesses 
Were  allowed  to  give.    This  description  of  evidence  is  founded  not 
QqIj  on  personal  observations  of  the  witness,  but  on  the  case  itself, 
as  proved  by  other  witnesses  on  the  trial;  and  when  scientific  mei^ 
aiB  called  as  witnesses  they  cannot  give  their  opinions  as  to  the  gen- 
eral merits  of  the  case,  but  only  their  opinions  on  some  question  of 
science  raised  by  the  facts  proved.     It  is  objected  here,  that  the  wit- 
nesses were  asked  or  allowed  to  rive  their  opinion  on  the  very  point 
which  the  jury  were  to  decide.     Folkes  v.  Cnadd  (3  Doug.  157),  may 
be  considered  the  earliest  leading  case  on  this  subject.     It  was  fol- 
lowed by  others,  and  perhaps  some  of  them  are  not  entirely  recon- 
cilable as  to  the  strictly  proper  form  of  the  question,  and  the  extent 
to  which  the  witness  may  be  interrogated. 

In  Jamieson  v,  Drinkald  (12  Moore,  157),  Park,  J.,  speaking  of 
nautical  witnesses  giving  their  opinions  in  cases  for  running  down 
ships,  says,  "they  ought  not  to  say  that  they  consider  the  fault  either 
on  the  one  side  or  the  other ;"  and  Gaselee,  J.,  in  the  same  case  says, 
"  I  am  clearly  of  the  opinion  that  a  scientific  person  called  as  a  wit- 
ness is  not  entitled  to  give  his  opinion  as  to  the  merits  of  the  case, 
but  only  as  to  the  facts  proved  by  other  witnesses."  The  cases  of 
Sills  V,  Brown  (9  C.  &  P.  901),  Fenwick  v.  Bell  (1  G.  &  K.  312),  and 
Brown  v.  Brown  (Law  R.  1  Prob.  &  Div.  49),  may  also  be  referred  to. 
But  we  are  relieved  from  a  critical  examination  of  these  cases,  be- 
cause in  McNaughton  s  case  (10  CI.  &  Fin.  200),  the  House  of  Lords 
submitted  to  the  Judges  for  their  opinion  a  question  which  entirely 
covers  the  point  now  in  contest  before  us.  The  question  is  in  these 
Words :  "  Can  a  medical  man  conversant  with  the  disease  of  insanity, 
who  never  saw  the  prisoner  previous  to  the  trial,  but  who  was  pres- 
ent during  the  whole  trial  and  the  examination  of  all  the  witnesses, 
tje  asked  his  opinion  as  to  the  state  of  the  prisoner's  mind  at  the 
time  of  the  confession  of  the  alleged  crime ;  or  his  opinion  whether 
the  prisoner  was  conscious,  at  the  time  of  doing  the  act,  that  he  was 
acting  contrary  to  law ;  or  whether  he  was  acting  under  any  and 
I     what  delusion  at  the  time." 

L  The  answer  delivered  by  Chief  Justice  Tindall  was  as  follows : 
I  '*  We  think  the  medical  man  under  the  circumstances  supposed,  can- 
m  ^in  strictness  be  asked  his  opinion  in  the  terms  above  stated, 
B  Wause  each  of  these  questions  mvolves  the  truth  of  the  facts  de- 
H  posed  to,  which  it  is  for  the  jury  to  decide ;  and  the  questions  are 
H  M  mere  questions  of  science,  in  which  case  such  evidence  is  admis- 
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siLle;  b.ut  where  the  facts.are.  admitted  or  not  disputed,  and  the  que^ 
tion  becomes  on^  oi  science  only,  it  may  be  convenient  to  allow  th 
question  to  be  put  in  that  general  form,  though  the  same  cannot  I 
insisted  on  as  a  matter  of  right."..  Tliis  was  received  and  acted  o 
by  the  House  of  Lords,  and  must,  as  the  decision  of  the  higliest  aj 
pel  late  tribunal  in  the  nation,  bind  all  infeiior  Courts. 

However  difficult  or  inconvenient  in  practice  it  may  be  to  pn 
pound  questions  or  to  fixime  answMjrs  so  as  to  bring-  the  cxaminatio 
strictly  within  the  limits  so  laid  down,  the  burthen  is  on  the  part 
ofierin^  such  testimony,  and  froi^  whicli  he  cannot  escape.  We  ha\ 
with  great  labor  investigated  the  leq^med  Judge's  ;:ott'.s  of  the  tria 
extending  over  some  two  hundred  and  fifty  page.^p  of  clost-ly  wiitte 
foolscap;  and  we  regret  to  have  discovered  in  many  instances  clef 
departures  from  the  prescribed  rule,. both  in  the  questions  propose 
and  the  answers  given. 

The  questiojQ  at  issue  in  this  case  was,  whethei*  tlio  defeiKlant  ht 
been  guilty  of  neglect  in  the  discharge  of  his  profoh^ional  duties  i 
his  attendance  on  the  plaintiff  who  was  suttering  tVo^n  lir-ving  l>ee 
frozen:  and  tlie  facts  were  neither  admitted  pc^'  uncoiitijulicud,  tl: 
evidence  of  the  medical  witnesses  being  extremely  cuiitra  lictory. 

It  will  only  be  necessary  to  refer  to  a  few  of  cue  questions  ol 
jected  to,  by  way  of  illustration.  Thus  Dr.  Gove  i.^  iiskei^l,  'Whi 
reliance,  in  a  case  like  the  present,  can  l>e  put  on  tlie  report  or  de 
cription  of  a  messenger  to  the  medical  manr"  This  was  clearly  nt 
a  question  of  science. 

Another  question  was,  "From  the  plaintiti"s  statement,  ami  tl 
statements  of  the  witnesses  you  have  heard,  how  do  you  account  f( 
the  destruction  of  the  plain tift^'s  fingers  and  toes;  or  what  cause 
their  destruction?"  The  answer  to  this  vv'as,  'I  think  long  eojitinui 
stimulation  of  the  raw  surface  pi'oduced  the  destruction  or  ihe  deal 
of  the  parts." 

But  not  content  with  this,  the  witness  is  pressed  still  fu ether  I 
the  following  question:  "From  the  evidence  before  the  Court,  ' 
what  do  you  ascribe  the  loss  of  the  plaintiff's  ^^llgers  and  tues 
His  answer  was,  "I  should  say  first,  to  non-attendance  of  the  d 
fendant;  second,  over-stimulation  of  the  intiamed  parts.''  Here  tl 
witness  undertakes  to  determine  one  of  the  nuxst  important  que 
tions  of  fact  in  controversy,  and  in  eliect  precisely  what  the  jui 
were  to  decide  on  the  merits.  Again,  Dr.  Black  was  asked  the  fc 
lowing  question:  "From  the  evidence,  to  what  would  you  a^scril 
the  loss  of  the  plaintifl's  limbs?"  His  answer  was:  "I  would  aseril 
it,  first,  to  frost-bite;  second,  to  neglect  in  attendance;  third,  to  wa: 
of  proper  treatment."  Nothing  could  be  more  objectionable  thi 
this  answer,  if  we  follow,  as  we  are  bound  to  do,  the  rule  laid  do"w 
in  the  House  of  Lords. 
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The  evidefacife'  thus  pressed  in  was  material,  and  might  have  had 
4  most  important  effect  on  the  minds  of  the  jury.     There  were  only 
three  medical  men  examined  on  the  part  of  the  plaintiff,  and  Dis. 
Gove  and  Black  were  material  and  important  witnesses,  on  wliuia 
he  mainly  relied.     The  jury,  for  aught  we  know,  may  have  adopted 
their  conclusions  thus  stated  on  the  merits,  without  themselves  at 
all  weighing  the  facts  and  opinions  in  evidence  on  which  those  con- 
clusions were  based,  and  without  determining  whether  thoso  facts 
and  opinions  warranted  the  conclusions  stated  ;  and  which  conclu- 
sions  it   was   the  duty  of  the  jury,  and  the  juiy   alone,   wholly 
unbiased,  to  arrive  at. 

The  law  with  regard  to  the  right  of  a  party  to  a  new  trial  wlicn 
improper  evidence  has  been  received  against  him,  is  so  clear,  and 
has  been  so  often  acted  on  in  this  Court,  that  it  is  hardly  necessary 
to  cite  authorities  in  support  of  it.  In  the  case  of  Bailey  r,  ILiiros 
(19  Law  J.  Q.  B.  78),  where  evidence  vras  improperly  received,  lj-;t 
the  jury  professed  to  have  found  their  verdict  independent  of  s^kIi 
evidence,  Lord  Denman -expressed  as  the  opinion  of  himself  and  tlie 
I'est  of  the  Judges,  ^hat  if  evidence  was  wrongly  received,  it  v.as 
<iuite  immaterial  that  the  jury  professed  to  have  found  their  vi  rdict 
independently  of  it  In  tVVight  v.  Doe  d.  Tatham  (7  A.  v.V:  E,  :^S()}, 
the  law  is  thus  explicitly  stated  by  Lord  Denman:  ''Sir  F.  Pollock 
suggest-ed  that  we  might  act  upon  the  example  of  the  Common  PK  a.s 
iu  Doe  V,  Tyler  (6  Bing.  5G1),  and  might  enter  upon  an  inquiry 
'Whether,  even  though  this  evidence  may  have  been  impropiily 
received,  there  was  not  proof  enough  in  the  case  without  it  to 
"Warrant  the  verdict.  But  as  the  Court  has  so  latelv  on  full 
Consideration  and  in  conformity  with  a  decision  of  the  Court  (»f 
Exchequer,  renounced  the  discretion  which  was  in  that  case  exer- 
cised, we  need  not  repeat  our  reasons  for  holding  that  wheie  evidence 
formally  objected  to  at  nhi  prius  is  received  by  the  Judge,  and  is 
afterwards  thought  by  the  Court  to  be  inadmissible,  the  losing  party 
has  a  light  to  a  new  trial."  This  doctrine  was  acted  on  in  this 
Court  in  the  cases  of  Riley  v.  the  Mayor,  &c.,  of  St.  John,  (Easter  T. 
1864),  and  in  Girvan  v,  the  Mayor,  &:c.,  of  St.  John,  (Easter  T.  ISOO), 
^nd  in  other  cases.  All  we  can  say  in  conclusion  on  this  point  is, 
tiiat  if  counsel  will  press  in  improper  evidence  after  objection  ma<!e, 
tihey  must  take  the  consequences  thai  necessarily  and  legally  tiow 
Uierefrom. 

As  to  the  second  ground,  that  the  verdict  was  against  evidence  ; 
ttie  verdict  having  been  .found,  as  we  think  on  improper  evidence, 
H  is  not  necessary,  nor  as  we  conceive  would  it  be  proper,  for  us  now 
to  discuss  this  point. 

As  to  the  last  ground,  that  the  damages  are  excessive ;  as  we  are 
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now  compelled  to  grant  a  new  trial  by  reason  of  the  impropei 
admission  of  evidence,  this  point  does  not  raise.  It  is  sumdeait 
therefore  for  us  to  say,  that  we  adhere  to  the  judgment  pronouDoeci 
by  us  in  this  cause  on  a  former  occasion  upon  the  subject  of  Hamagpn 
(1  Hamiay  297),  and  the  duty  of  the  jury  in  respect  thereta 

As  it  has  come  to  our  knowledge  in  another  cause  in  this  Courts 
that  the  defendant  has  died  since  the  verdict,  and  therefore  as  the 
granting  a  new  trial  now  except  upon  terms  might  defeat  the  ends 
of  justice,  we  shall  refrain  from  malciiig  the  rule  absolute  for  a  new 
trial  until  the  next  term,  in  order  to  afford  the  plaintiff  an  ojqxv- 
tunity  of  making  any  application  that  he  may  be  advised,  as  to  the 
terms  on  which  the  new  trial  should  be  granted.  On  this  point  we 
refer  to  Griffith  v.  Williams  (1  C.  k  J.  48),  and  Freeman  v.  Rosher 
(13  Q.  B.  780). 


Prescott  V,  Walton. 

^         October  29,  1870l 

AVhere  the  evidence  of  a  witness  taken  on  a  former  trial  in  the  same  canse,  and 
deceased,  was  read  from  the  Judge's  notes,  the  defendant's  counsel  offered  evideafls 
to  show  a  statment  made  by  the  witness,  while  giving  his  evidence  in  the  preieiioe 
of  the  plaintiff.     Held,  That  the  evidence  was  properly  rejected. 

Where  in  trespass  there  was  conflicting  evidence  as  to  the  quantity  and  value  of  tra(i 
taken  from  plantiff^s  land,  the  Court  refused  to  disturb  the  nnding  of  the  jury, 
even  though  the  damages  appeared  large. 

In  trespass,  the  plaintiff  claimed  under  a  license  to  cut  timber,  which  was  describai  as 
bounded  on  the  west  by  a  defined  line,  and  in  rear  of  J.  V's  grants  on  th*  Btgf 
shore,  containing  two  square  miles.  There  was  only  one  grant  to  J.  V.  in  tM 
vicinity,  but  there  was  a  grant  to  J.  &  G.  V.  adjoining  the  grant  to  J.  V.  The  &• 
tance  mentioned  in  the  plaintiff's  license  would  extend  across  and  beyond  the  rear  af 
both  their  grants.     Held,  That  the  license  included  the  land  in  rear  of  the  grant  to 

J.  &  G.  v: 

Trespass  for  cutting  timber  on  land  licensed  to  the  plaintiff  by  the 
Crown,  tried  before  Allen,  J.,  at  the  St.  John  Circuit  in  August  last 
The  license,  issued  in  July,  1864,  described  the  land  as  containing 
two  square  miles ;  lying  east  of  a  line  running  north  two  miles  bom 
the  north-east  angle  of  lot  No.  4,  gi-anted  to  J.  Walton  on  Goose 
Creek ;  to  be  bounded  on  the  east  by  the  north-eastern  prolongatioii 
of  the  north-western  line  of  lot  No.  24,  in  the  grant  to  H.  John- 
ston, and  in  rear  of  J.  Vernon's  grants  on  the  Bay  Shore.  The 
grant  to  Walton,  referred  to  in  this  license,  issued  in  1846,  and 
fronted  on  the  shore  of  the  Bay  of  Fundy,  extending  back  from 
thence  on  a  north  course  seventy  chains.  The  prolongation  of  the 
easterly  sea-line  of  this  grant  formed  the  western  boundary  of  the 
plaintiff's  license. 
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A  grant  firom  the  Crown  to  James  Yemon  and  Gideon  Vernon, 
dated  in  1856,  was  also  in  evidence,  in  which  the  land  thereby 
gnated  was  described  as  ''beginning  at  a  spruce  tree  standing  on  the 
Boriherly  bank  or  shore  of  the  Bay  of  Fundy,  in  the  south-eastern 
angle  of  lot  No.  15,  granted  to  Moses  Vernon;  thence  north  one  de« 
gree  east,  forty  chains  along  the  eastern  line  of  the  said  grant  and 
lis  prolongation;  thence  south  eighty <nine  degrees  east,  eighty-seven 
Asms  to  the  westerly  line  of  lot  X  at  Azor's  Beach,  granted  to 
Junes  Vernon;  thence  along  the  same,  south  one  degree  west,  to  a 
fir  tree  standing  on  the  nortl^rly  bank  or  shore  of  the  Bay  of  Fundy ; 
md  thence  following  the  various  courses  thereof  in  a  westerly  direc- 
tion, to  the  place  of  beginning." 

This  grant  was  generally  known  as  "The  Copper  Mine  Grant," 
and  the  question  in  dispute  was  the  position  of  its  rear  or  north 
line.  This  depended  upon  the  correctness  of  a  survey  made  by 
Arnold,  a  deputy  surveyor,  and  whether  he  had  commenced  at  the 
spruce  tree  described  as  standing  in  the  south-eastern  angle  of  the 
grant  to  Moses  Vernon,  and  had  measured  out  the  number  of  chains 
specified  in  the  Copper  Mine  grant.  This  spruce  tree  had  been 
marked  by  Stiles,  a  surveyor  who  laid  out  Moses  Vernon's  grant ; 
and  it  was  contended  on  behalf  of  the  defendant,  that  Arnold  had 
not  commenced  his  survey  at  that  tree,  but  at  a  point  some  distance 
further  to  the  east;  and  which,  in  consequence  of  the  indentation  of 
the  shore,  would  alter  the  position  of  the  rear  line.  The  defendant 
daimed  to  a  line  run  by  Stiles,  as  the  rear  line  of  the  Copper  Mine 

rt,  which  was  about  seventeen  chains  further  to  the  north  than 
Arnold  line.  The  alleged  trespass  was  the  cutting  the  timber 
between  these  lines.  The  width  or  the  Copper  Mine  grant  between 
the  east  line  of  the  Moses  Vernon  grant  and  the  west  line  of  the 
Azor  Beach  grant  was  one  hundred  and  five  chains,  according  to 
Arnold's  survey;  being  considerably  more  than  the  distance  specified 
in  the  grant  The  grant  to  H.  Johnston  of  lot  No.  24,  referred  to  as 
the  eastern  boundary  of  the  plaintiffs  license,  was  in  evidence;  but 
there  was  no  proof  of  the  lot  having  been  laid  out,  or  of  its  relative 
position  with  the  Copper  Mine  grant  or  the  Azor  Beach  grant;  but 
m  order  to  give  the  plaintiff s  license  its  complement  of  two  square 
nules  east  of  the  Walton  grant,  it  would  be  necessary  to  extend 
•cross  the  rear  of  both  the  Copper  Mine  grant  and  the  Azor  Beach 
gnsLt 

There  had  been  a  previous  trial  of  this  cause,  at  which  one  God- 
•id,  a  surveyor  (since  dead),  was  examined  as  a  witness,  and  his 
(evidence  was  read  from  the  Judge's  notes  on  the  present  trial.  On 
tfecross-ezamination  of  one  of  the  plaintiffs  witnesses,  the  defend- 
ttlfs  counsel  proposed  to  ask  him  what  Godard  had  said  on  the 
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former  ta-ial  in  the  presence  of  the  plaintiff,  but  the  learned  Judge 
rejected  tlie  evidence. 

In  leaving  the  case  to  the  jury,  the  Judge  told  tbein  that  the  ques- 
tion was,  whether  Arnold  had  commenced  his  survey  at  the  spruce 
tree  marked  by  Stiles,  as'  the  south-eastern  angle  of  Moses  Vernon's 
giant  ?  If  he  did  so,  and  measured  from  that  tree  north  forty  chains, 
and  then  ran  east  till  he  struck  the  west  line  of  the  Azor  Beach 
gi-ant,  that  would  be  the  true  north  line  of  the  Copper  Mine  grant; 
and  ii'  the.  defendant  had  cut  in  the  rear  or  north  of  that  line,  he 
would  be  a  trespasser  on  the  plaintifl's  license;  which,  in  order  to 
get  its  complement  of  two  miles,  would  cover  the  wliole  of  the  land 
in  rtiiv  of  the  Copper  Mine  gi'ant. 

Verdict  for  the  plaintiff,  5>1C8. 

On  a  former  day  in  this  term,  Thomson,  Q.  C,  moved  for  a  new 
trial  r.n  the  grounds  of — 1.  The  improper  rejection  of  tlie  evidence 
of  C(  'lard's  statement,  2.  Misdirection  in  telling  the  jury  that  the 
plaiiiilfrs  license  abutted  on  the  rear  of  the  (.'opper  Mine  grant, 
wliicli  sliould  have  been  left  to  the  jury.  3.  That  the  vcnlict  wa«» 
a<r;ii..st  evidence.  4.  Excessive  dama<xes.  He  contendud  that  as  he 
showv  .1  tliat  Ml'.  Prescott  was  in  Court  at  the  time,  and  lioti]  d  what 
Go'iard  said,  and  Godard  being  dead,  evidence  of  what  GodarJ  said 
in  ti.o  presence  of  Pre-cott  should  have  been  admitted.  [RiTv/HiE, 
C.  J.:  The  cases  e^o  to  show  that  such  evidence  will  not  do,  Injcause 
the  plaintiff's  mouth  is  shut,  and  he  cannot  reply  to  it.  Ali.t:n.  J.: 
I  rejected  it  on  the  ground  that  a  statement  made  by  Godard  in  the 
pros(  licc  (;f  Prescott  was  not  such  a  statement  as  would  bind  Pres- 
cott.] The  Judge  was  wrong  in  telling  the  jury  txiat  the  l:ir:d  over 
wliicii  tlie' plain tiff^H  license  extended  was  in  tlie  rear  of  tlit  Copper 
Mine  gi'ant;  that  (plestion  should  have  been  left  to  the  jury  to  iind, 
even  although  tha-t  statement  may  in  point  of  fs.ct  l^e  rig'.^.t.  It  was 
not  a  matter  of  law,  but  a  question  of  fact  for  the  jury,  v/Iiethcr  the 
wo^'ds  "J.  Vernon  Grants"  meant  the  one  grant  to  him,  or  included 
the  grant  to  Jas.  and  Gideon  Vernon.  The  damages,  ?ir>S,  w.-re  en- 
tirt'ly  excessive;  the  logs  cut  were  of  inferior  quality.  The  verdict 
was  against  the  weight  of  evidence.  The  plaintiff  does  not  appeal 
to  liave  known  where  his  own  lines  were;  on  the  first  trial,  he  started 
on  an  entirely  wrong  line.  It  was  eighty-nine  chains  betvreen  the 
Moses  Yemon  and  Azor  Beach  grants;  and  it  was  so  r.ieasured  by 
Stiks,  as  specified  in  the  grant.  Arnold  made  the  distance  eighteen 
chains  more,  yet  the  j  ury  ifound  that  they  both  took  the  same  start- 
ing point. 

Car.  adv.  cult 

Allex,  J.,  now  delivered  the  judgment  of  the  Coui-t. 
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We  think  there  is  no  ground  for  a  rule  in  thiU'Case.  The  evidence 
iected  was  offered  to  show  a  statement  made  by  Godard,  a  sur- 
yor,in  giving  evidence  on  a  former  trial  of  the  cause  in  the  hearing 
the  plaintiff,  and  we  think  it  was  properiy  rejected.  See  Brick - 
U  and  Hulse  (7  A  &  E.  454) ;  Boileau  v.  Rudlin  (2  Exch.  m^) ; 
Aards  V.  Morgan  (10  Jur.  N.  S.  559;  4  B.  &  &  (341).  If  the 
'endant's  counsel  intendeil  by  the  evidence  to  show  that  Godard 
1  made  a  statement  which  did  not  appear  on  the  Judge's  notes, 
suming  that  ho  could  give  such  evidence),  it  should  have  l>een 
tinctly  tendered  on  that  ground.  We  cannot  see  how  the  evidence 
jred,  if  it  liad  been  admitted,  could  affect  the  question  in  dispute, 
i  therefore  the  rejection  of  it,  even  if  strictly  it  was  admissible, 
uld  not  necessarily  be  a  ground  for  a  new  trial.  As  to  the  alleged 
jdirection,  it  was  the  duty  of  the  Judge  to  put  a  construction  on 
!  license,  anil  we  think  his  construction  was  correct.  The  license 
lescribed  as  lying  east  of  a  line  running  north  two  miles  from  the 
th-east  angle  of  lot  No.  4,  granted  to  Jacob  Walton,  and  in  rear 
J.  Vernon's  giants  on  the  bay  shore,  containing  two  square  miles. 
N^ow,  altliou;.;li  the  evidence  only  showed  one  grant  to  J.  Vernon 
ne,  in  rear  of  v.hicli  the  land  described  in  the  plaintiff's  license 
lid  be  located,  it  would  have  l>een  impoasible  to  extend  the  license 
0  miles  easterly  from  the  line  of  the  Walton  grant,  without  cover- 
[  the  i*ear  of  thi*  giant  to  James  and  Gideon  Vernon  (the  rear  line 
which  was  tlic  dispute  here),  as  well  as  the  rear  of  the  grant  to 
mes  Vernon  alone,  which  adjoined  the  other  on  the  east  side,  so 
it  substantially  th^*  plaintiff's  license  was  in  rear  of  J.  Vernon's 
ints. 

rhe  next  objection  was  that  the  verdict  was  against  evidence, 
e  macter  in  dispute  was,  the  proper  position  of  the  rear  line  of 
{grant  U)  James  and  Gideon  Vernon  (known  as  the  Copper  Mine 
mt),  und'jr  wliicii  the  defendant  claimed.  This  grant  is  described 
"  beginniiii^  at  a  s|)ruce  tree  standing  on  the  north-east  bank  or 
)re  of  the  Bay  or  Fundy,  in  the  south-easterly  angle  of  lot  No.  15, 
inted  to  Mo.;es  V(frnon;  thence  north  one  degree  east  forty  chains 
ng  the  eas:,erly  line  of  tlie  said  grant  and  its  prolongation;  thence 
ith  eighty -nin;j  degrees  east  eighty-seven  chains  to  the  westerly 
e  of  lot  X  at  A:;or's  Beach,  granted  to  James  Vernon;  thence  along 
\  same  soutli  one  degree  west,  six  chains  to  a  fir  tree  standing  on 
>  north-easterly  bank  or  shore  of  the  Bay  of  Fundy,  and  thence 
bwing  the  various  courses  thereof,  westerly  to  the  place  of  be- 
Bung. 

&ie  defendant,  who  was  present  at  the  original  survey  of  the 
M  Vernon  grant,  proved  the  spruce  tree  mentioned  as  the  boun- 
QT'it  the  south-east  angle,  w^hich  tree,  he  said,  was  still  standing; 
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and  Stiles,  the  surveyor  who  laid  out  the  land,  proved  the  same 
thing.  The  plaintiff's  contention  was,  that  the  line  he  claimed  b]r 
commenced  at  the  same  spruce  tree,  and  ran  the  course  aod  dia- 
tances  mentioned  in  the  Copper  Mine  grant.  The  Question  left  to 
the  jury  was,  whether  a  line  run  by  Arnold  for  the  plaintiff  to  ascer- 
tain the  rear  line  of  the  Copper  Mine  grant,  commenced  at  the  same 
tree  which  Stiles  had  marked,  and  whether  Arnold  had  measured 
from  that  tree  along  the  east  line  of  the  Vernon  grant  forty  chain% 
the  distance  mentioned  in  the  Copper  Mine  grant,  and  whither  hff 
had  extended  a  line  east  from  tnat  point,  as  the  rear  line  of  the 
Copper  Mine  grant?  The  jury  must  have  found  on  these  questa(»a 
in  the  affirmative,  otherwise  according  to  the  Judge's  direction,  there 
would  have  been  no  trespass.  We  think  there  was  abundant  evi- 
dence to  support  the  verdict,  and  to  show  the  correctness  of  Arnold's 
survey,  though  the  number  of  chains  which  he  measured  as  the 
width  of  Copper  Mine  grant  in  the  rear  differs  from  Stiles'  measure- 
ment, and  considerably  exceeds  the  distance  mentioned  in  the  grants 
eighty-seven  chains.  It  must  be  remembered  that  the  Copper  Mine 
grant  is  not  limited  to  eighty-seven  chains,  but  is  to  extend  from 
the  prolongation  of  the  east  line  of  the  Moses  Vernon  grant  to  the 
west  line  of  lot  X  granted  to  James  Vernon,  be  the  distance  more  or 
less  than  eighty-seven  chains,  both  those  grants  being  prior  to  the 
Copper  Mine  grant.  There  was  no  dispute  as  to  the  starting  point 
from  the  Copper  Mine  grant,  nor  as  to  the  course  of  the  west  side 
line,  and  the  only  question  in  respect  to  the  survey  was,  whether 
Arnold  had  correctly  measured  the  distance  of  forty  chains.  The 
line  run  by  Stiles  as  the  rear  line  of  the  Copper  Mine  gmnt,  was  not 
run  in  accordance  with  the  grant,  because  he  did  not  commence  at 
the  proper  starting  point,  viz.,  the  south-east  angle  of  the  Moses 
Vernon  grant,  and  measured  out  the  distance  of  forty  chains,  but  at 
some  point  in  the  woods  where  he  found  a  line  running  east  fifteen 
chains  which  he  continued  on  till  he  intersected  the  westerly  line  of 
lot  X.  Stiles  had  never  measured  the  distance  from  the  line  which 
he  found,  and  continued  to  the  spruce  tree  at  the  south-east  angle 
of  the  Moses  Vernon  grant,  but  in  lact  it  was  about  seventeen  chams 
beyond  the  distance  specified,  as  the  north-west  angle  of  the  C<^ 
per  Mine  grant. 

As  to  the  damages  being  excessive,  the  evidence  was  conflictinfl. 
both  as  to  the  number  and  value  of  the  trees  cut  upon  the  plaintint 
license,  and  the  price  put  upon  standing  trees  by  the  plaintiff  would 
seem  unusually  nigh;  out  these  were  proper  questions  for  the  juiy, 
and  we  cannot  say  that  the  amount  of  the  verdict  is  such  as  to  jus- 
tify us  in  interfering  on  this  ground. 

Rule  refused. 
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an  action  on  a  poHcy  of  inturanee  against  fire,  the  defendants  (beaded  that  the 
|]iintiff*s  deed  of  the  premises  insured  was  obtained  by  fraud  and  without  con- 
Ideration  from  one  Coll,  who  was  a  lunatic,  and  so  eontmned  until  his  death,  and 
HuX  the  plaintiff's  had  no  insurable  interest.    Held,  That  the  fdaa  was  bad. 

•  defence  that  a  deed  was  obtained  from  a  lunatic  in  fraud,  can  only  be  raised  by 
the  party  defrauded  or  his  representatiTes. 

This  was  an  action  of  debt  on  a  policy  of  insurance,  whereby  the 
ifendants  for  $34  premium  insured  the  plaintiff  from  19th  Feb- 
tiy,  1868,  to  19th  February,  1869,  against  fire,  on  the  property 
jerein  mentioned,  for  $3,500,  as  follows:  $1,000  on  his  one-and-a- 
ilf  story  stone  building,  with  shingle  roof,  fee,  occupied  by  the 
Bured  as  a  private  dwelling;  $1,200  on  his  two-story  brick  build- 
g,  occupied  as  a  house  of  entertainment;  $600  on  the  two-story 
imed  building,  situate  in  the  rear  of  the  brick  building,  occupied 
a  kitchen;  $600  on  the  framed  building,  about  fifty  feet  in  rear 
said  brick  building,  occupied  as  a  store  house  and  stable.  On  the 
h  of  January,  1869,  the  said  two-story  brick  building,  &c.,  and 
e  said  two-story  framed  building,  sitilate  in  rear  of  the  brick 
aiding,  and  occupied  as  a  kitchen,  without  fraud,  &c.,  were  con- 
jned  and  destroyed  by  tire,  whereby  it  was  alleged  in  the  declara- 
yn  that  the  plaintiff  sustained  damages  to  a  larger  and  much  greater 
Qoant  than  the  said  sums  of  $1,200  and  $600.  Plea:  That  long 
fore  the  time  of  effecting  such  policy,  one  William  Coll  was  seized 
the  said  lands  and  premises;  that  said  Coll  Was  a  limatic,  and  of 
isotind  mind,  and  wholly  incapable  of  managing  his  business, 
which  plaintiff  was  aware,  and  continued  a  lunatic  imtil  his  death; 
At  on  4th  March,  1862,  the  said  Coll  was  being  conveyed  by  plain- 
r  to  the  Provincial  Lunatic  Asylum,  and  at  Dorchester,  without 
ij  consideration,  and  in  fraud  of  the  said  Coll,  plaintiff  procured  to 
i  made  and  executed  by  said  Coll,  an  instrument  purporting  to  be 
ocmveyance  in  fee  simple  of  said  lands,  including  the  building  in- 
tred;  and  that  the  said  policy  was  effected  by  the  agent  of  the 
Qipany  without  any  knowledge  of  the  facts  above  set  forth,  and 
lat  the  plaintiff  had  no  insurable  interest  in  the  buildings  insured, 
eplication:  That  the  said  deed  was  not  given  by  Coll  without  con- 
&ation  and  in  fraud,  and  that  when  made  said  Coll  was  not  being 
nveyed  to  the  Lunatic  Asylum;  that  the  said  deed  conveyed  the 
h  simple  of  the  lands  to  plaintiff,  and  that  he  had  an  insurable 
ifacest,  and  did  not  conceal  any  material  facts  from  the  defendant 
|Gbe  time  the  policy  was  effected.  To  the  replication  the  defend- 
Pb  demurred. 

Wlk,^^.  C,  and  S.  B.  Thomson,  Q.  C.,-  for  the  4efendants.    The 
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chief  question  to  be  discussed  here  is,  whether  the  deed  of  a  lunatic 
is  void  or  voidable.  We  contend  that  it  is  void,  ah  initio.  [Ritchie, 
C.  J.:  I  think  the  question  is  whether  the  plaintifi'had  an  insurable 
interest.]  We  say  he  had  no  insurable  interest,  because  the  party 
who  gave  the  deed  of  the  property  insured  was  a  lunatic,  and  incapa- 
ble of  making  a  conveyance.  The  replication  does  not  deny  that  the 
man  was  a  lunatic  when  the  deed  was  made,  and  it  is  therefore  no 
answer  to  our  plea.  [Ritchie,  C.  J.:  The  question  whether  the 
plaintiff  had  an  insurable  interest  or  not,  is  purely  a  question  d 
evidence.]  The  moment  he  said  the  property  wa.s  vested  in  him,  it 
became  a  question  of  law.  He  cannot  show  that  he  liaJ  no  insurable 
interest  without  showing  how  he  had  it.  That  the  deed  of  a  lunatic 
is  void  is  clear.  In  Thompson  i;.  Leach  (1  Raymond,  313),  it  was 
held  by  Holt,  C.  J.,  and  the  other  Judges,  that  the  detxl  of  surrend^ 
of  the  non  compos  was  absolutely  void,  and  all  strangei^  might  take 
advantage  of  it.  In  Filmer  v.  Gott  (4  Br jwn.  P.  C.  230),  it  was  held 
that  where  a  conveyance  of  an  estate  was  obtained  for  an  insufficient 
consideration  it  was  a  gi^oss  fraud,  and  made  the  deed  absolutely 
void.  It  is  said  in  4  Cruise  Dig.  19,  that  idiots  are  incapable  (» 
binding  themselves  by  deed ;  ana  in  Dane  v.  Kirkwall  (4  C.  &  P. 
()70),  it  was  held  in  an  action  for  the  use  and  occupation  of  a  house, 
that  it  was  a  sufficient  defence  to  show  that  the  defendant  was  of 
unsound  mind,  and  that  the  plaintiff  took  advantage  of  his  situation. 
Beavan  v,  McDonell  (10  Ex.  184),  was  also  a  case  of  lunacy,  and  in 
Alcock  V,  Alcock  (3  M.  &  G^  268),  the  maker  of  a  piomi.ssory  note 
sued  by  the  indorsee,  was  allowed  to  plead  the  lunacy  of  the  indorser 
at  the  time  of  the  indorsement. 

A.  L.  Palvier,  Q.  C,  contra.  The  cases  cited  for  the  defendants 
do  not  touch  the  point  at  present  under  discussion  at  all.  They  all 
go  to  show  that  a  deed  of  a  lunatic  may  be  void  on  the  ground  of 
fraud.  But  the  modem  authorities  have  entirely  altered  the 
doctrine.  Formerly  a  man  could  not  allege  his  own  unsoundness  of 
mind  at  the  time  of  making  a  deed,  but  now  he  can  do  so.  In  Hick- 
man ('.  King  (ante  vol.  1  p.  330),  the  point  was  fully  diecussed,  and 
it  was  there  held  that  the  deed  of  a  lunatic  was  only  voidable,  and 
that  no  one  could  avoid  it  but  the  grantor  or  his  representatives. 
[Ritchie,  C.  J.:  The  distinction  is,  a  voidable  deed  is  good  until  it  is 
avoided.  A  man  is  not  bound  to  come  into  Couit  and  state  that  He 
was  a  lunatic  when  he  made  the  deed  ;  neither  are  his  heirs ;  and  if 
they  do  not,  what  right  has  a  third  party  to  do  so  ?]  Tliey  say  that 
the  deed  was  given  without  consideration,  and  in  fraud  of  Coll,an<i 
that  we  had  no  insurable  interest.  That  plea  is  argumentative,  and 
therefore  bad.     The  point  involved  Is,  had  we  an  insurable  interest? 


MICHAELMAS  TERM,   THIRTY-FOURTH   VICTORIA.  237 


Hickman  v.  The  North  HritiBh  k  Mercantile  Insurance  Company. 

We  say  we  had.  In  point  of  law,  all  the  facts  they  allege  might  be 
tnie,  and  we  still  would  have  an  insurable  interest.  As  against  a 
stranger,  a  party  does  not  require  a  legal  or  equitable  right  to  have 
an  insurable  interest.  A  mere  wrongdoer  who  converts  goods  to  his 
own  use  may  insure  them.     The  defendants'  plea  is  clearly  bad. 

Citr.  adv.  vu.lt. 

Rm.iiiE,  C.  J.,  now  delivered  the  judgment  of  the  Couit. 

It  is  argued  in  this  case  that  the  contract  or  deed  of  a  lunatic  is 
absolutely  voi<l  and  of  no  effect,  and  that  any  one  may  raise  the 
question  as  against  any  such  conti"act  or  deed.  Now  the  cases  are 
abundantly  clear,  that  if  there  is  no  fraud  and  the  contiucting  party 
is  ignorant  of  the  lunacy  of  the  grantor,  the  deed  cannot  be  avoided 
even  by  the  lunatic  himself.  In  Molton  v.  Caniroux  (4  Ex.  11),  in 
error)  in  delivering  the  judgment  of  the  Court,  Patterson,  J.,  thus 
states  the  old  doctrine  and  the  modem  qualification :  *'  The  old 
doctrine  was,  that  a  man  could  not  set  up  his  own  lunacy,  though 
such  as  that  he  did  not  know  what  he  was  about  in  contracting; 
and  the  same  doctrine  was  applied  to  drunkenness.     It  is  tru(^  that 

'  there  are  some  exceptions  in  the  old  authorities,  and  the  doctrijit'  is 
not  laid  down  uniformly  with  perfect  distinctness,  but  in  genciai  it 
was  as  above  stated.  Modem  cases  have  qualified  it,  and  enabled  a 
man  or  his  repi-esentatives  to  show  that  he  was  so  lunatic  or  diinik 
as  not  to  know  what  he  was  about,  when  he  made  a  promise  or 
sealed  an  instrument.'*  And  he  proceeds :  "  This  special  vei*dict 
hardly  shows  any  such  state  of  mind ;  but  even  if  it  did,  the  modern 
cases  show  that  when  that  state  of  mind  was  unknown  to  the  other 
contracting  party,  and  no  advantage  was  taken  of  the  lunatie,  the 
defence  cannot  prevail ;  especially  where  the  contract  is  not  merely 
executory,  but  executed  in  whole  or  in  part,  and  the  partitas  cnnnot 
be  restored  altogether  to  their  original  position."  But  if  thrro  is 
frand,  or  a  taking  advantage  of  a  lunatic,  he,  his  heirs  or  representa- 
tives may  avoid  the  deed.  This  would  seem  clearly  to  establish 
that  the  deed  or  contract  is  voidable  or  void,  as  the  circumstances 
connected  with  the  transaction  develop  •  fraud  or  otheivvise ;  antl 
this  question  it  seems  to  us  can  only  be  raised  by  or  enuro  to  the 
benefit  of  the  lunatic  or  his  privies,  and  cannot  be  raised  by  an 
entire  stranger,  who  might  thus  in  a  matter  A^'^holly  collateral  and 

^  with  which  the  lunatic  or  his  heirs  or  privies  are  entirely  uncon- 
nected, defeat  a  satisfactory  arrangement  which  it  might  be  the 
pl»est  of  all  really  interested  to  uphold  and  maintain ;  and  wliich, 
^ttbct,  those  legally  representing  the  hmatic  might  consider  greatly 
liK.hi8  benefit ;  or  wbidi  the  lunatic,  having  recovered  his  intellect. 
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might  consider  valid  and  binding.  In  Molton  v.  Camronx  (2  Ex 
502),  when  that  case  was  in  the  Court  below,  Pollock,  C.  E 
delivering  the  judgment  of  the  Court,  says:  "As  far  as  we  an 
aware  this  is  the  firat  ease  in  which  it  is  broadly  contended  that  tb 
executed  contract  of  a  lunatic  must  be  dealt  with  as  absolutely  void 
however  entered  into,  and  although  perfectly  fair,  bona  fide,  reascm 
able,  and  without  notice  on  the  part  of  those  who  have  dc^t  witl 
the  lunatic  And  as  far  as  we  are  aware  this  is  the  first  case  ii 
which  it  has  been  broadly  contended  that  not  only  are  deeds  o 
lunatics  absolutely  void,  but  that  any  person,  however  unconnecte< 
with  the  lunatic,  may  impugn  them ;  notwithstanding  the  lunatic  b 
his  lifetime  and  his  heirs  after  his  death  have  never  questioned  tb 
transaction,  or  sought  to  avoid  or  repudiate  it,  but  the  grante 
has  been  allowed  to  enter  into  possession  of  the  estate  and  i 
allowed  to  continue  in  such  possession  unquestioned  and  undis 
turbed :  and  this,  too,  on  a  contract  to  which  the  lunatic  or  hi 
representatives  are  no  party.  Under  the  circumstances,  whatev« 
right  the  lunatic  might  have  had,  or  his  heirs  now  have,  to  questioi 
the  validity  of  the  deed,  we  think  the  grantee's  title  cannot  b 
impeached  by  a  party  wholly  unconnected  with  the  lunatic  or  hi 
heirs,  with  the  transfer  or  deed,  and  not  claiming  in  any  way  bj 
through,  or  under  him  or  them.  It  is  the  prerogative  of  the  Crowi 
to  avoid  by  scire  facias  or  information,  the  engagements  and  acts  b; 
idiots  or  lunatics  during  their  incapacities.  In  this  case  the  allegei 
fraud,  coupled  with  the  lunacy,  was  relied  on  as  making  the  deei 
absolutely  void.  We  have  seen  that  without  fraud  it  would  not  h 
so.  Now  as  to  the  fraud,  it  is  clear  the  party  defrauded,  or  tho» 
representing  him,  are  the  onlv  parties  who  can  raise  the  question 
In  Stevenson  v,  Newhouse  (13  C.  B.  302  Exch.  Ch.)  Park,  B.,  b 
delivering  the  judgment  of  the  Court  says,  "  But  we  entirely  agre 
with  the  learned  Cnief  Justice  in  the  Court  of  Common  Pleas,  tbs 
the  effect  of  this  as  of  ordinary  frauds,  is  not  absolutely  to  avoid  thi 
contract  or  transfer  which  has  been  caxtsed  by  that  fraud,  but  rende 
it  voidable  at  the  option  of  the  party  defrauded.  The  fraud  emit 
gives  a  right  to  rescind.  In  the  first  instance,  the  property  passes  ii 
the  subject  matter.  An  innocent  purchaser  of  a  fraudulent  possesso 
may  acquire  an  indefeasible  title  to  it,  though  it  is  voidable  betweei 
the  original  parties.  This  ¥ras  decided  in  uie  recent  case  of  Whit 
V,  Garden  (10  C.  B.  919),  and  had  been  so  before  in  Parker  v.  Patrid 
(5  T.  R.  175),  and  in  1  Smnner^s  Reports  of  Mr.  Justice  Stoiy* 
Decisions,  209,  and  by  Lord  Eenyon  in  Wright  v.  Lames  (4  Esp.  "N 
P.  C.  82) ;  and  see  also  Load  v.  Oreen  (5  M.  &  W.  219,  221 ),  an 
Campbell  v,  Fleming  (1  A.  &  •£.  40).  It  must  be  considered  there 
fore  as  established,  that  trtLyd  only  {pves  a  right  to  avoid  a  contnOB 
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or  purchase ;  that  the  property  vests  until  avoided,  and  that  all 
mesne  dispositions  to  persoas  not  pai-ties  to,  or  at  least  cognizant  of 
the  fraud,  are  valid.  The  property  having  passed,  the  pei-son  in 
possession  is,  until  the  party  defrauded  interferes,  entitled  to  sue  for 
all  injuries  to  his  property."  (See  Morley  v,  Sheixin,  8  A.  <S:  E.  7o4), 
%  case  in  point,  as  to  a  lunatic  levying  a  line).  And  therefore  if  this 
deed  could  be  avoided  by  the  parties  defmuded,  it  was  valid  until 
df>  avoided,  and  so  gave  the  plaintiff,  in  our  opinion,  an  insui-able 
interest ;  we  therefore  think  the  plea  bad.* 


Mercer  v.  Cosman. 

October  29  1870. 

hk  in  action  upon  an  alleged  warranty  of  ownership  upon  the  exchange  of  wagons,  the 
defendant  pleaded  the  general  issue,  and  also  in  abatement  the  pendency  of  auothei* 
laitforthe  same  cause  of  action.  Held,  That  he  could  not  avail  himself  of  the 
latter  plea. 

Where  plaintiff  exchangeil  wagons  with  defendant,  the  latter  representing  tliat  he  ha<l 
tfae  wagon  he  was  exctiangin^  built  expressly  for  himself,  and  subsequently  it  turned 
oat  that  the  wagon  was  not  n is,  and  it  was  replevined  and  taken  from  the  plaintiff 
by  the  real  owner.  Held,  That  such  representation  formed  part  of  the  contract 
tnd  that  plaintiff  could  recover  from  defendant  the  value  of  the  wagon,  1)ut  not  till 
ooit  of  defending  his  title  in  a  writ  (ie  proprietate  probanda. 

This  was  an  action  brought  in  the  County  Court  for  Kings,  upon 
VI  alleged  warranty  upon  an  exchange  of  wagons,  that  defendant 
was  the  rightful  and  legal  owner  of  the  wagon  he  proposed  to 
tnmsfer  to  the  plaintiff,  and  had  good  right  and  legal  authority 
to  bargain  and  sell  the  same,  and  transfer  the  property  in  the  same 
to  the  plaintiff.  From  the  pleadings  and  proceedings  in  this  cause, 
as  certified  by  the  Judge  of  the  County  Court,  in  pui-suance 
of  the  24th  Sect,  of  tSO  Vict.  cap.  10,  it  appeared  the  defendant 
rieaded  in  abatement  the  pendency  of  an  action  in  the  Supreme 
Court,  for  the  identical  cause  of  action  for  which  this  suit  was 
brought;  also  the  general  issue,  and  gave  notice  of  other  matters  as 
defence,  among  the  grounds  of  defence  of  which  notice  was  given, 
"W8  the  pendency  oi  a  suit  in  the  Supreme  Court  for  same  causes 
of  action.  The  plaintiff  testified  that  he  received  the  wagon  in 
question  from  defendant  in  exchange  for  another  wagon,  giving  815 
'^boot,"  and  that  defendant  at  the  time  told  him  that  it  had  been 
Bade  for  him  by  one  Morrison.  The  reason  defendant  gave  to 
"'"*  itiff  for  wishi^Qg  to  exchange  was,  that  his  was  too  heavy  and  too 
After  he  had  it  about  a  year,  it  was  replevined  by  one  Hen- 

*1Ui  cue  WM  decided  in  Trinity  Term. 

16 


241  CASES  IN  THE  SCPREME  COURT. 


Mercer  v.  Coaman. 


(lerson  as  his  property ;  the  plaintiff  put  in  a  claim  of  property,  and 
on  the  trial  of  a  writ  de  pi'aprietate  jyrohanda,  Henderson  got  the 
wagon.  Plaintiff  was  at  a  cost  of  824,  and  ?10  witness  fees.  It 
appeared  that  the  wagon  had  been  built  in  18G3,  at  a  shop  which 
had  been  occupied  by  Snider,  a  carriage  builder,  in  whose  employ- 
ment Henderson  had  been.  Cornelius  Mclntyre  swore  that  it  was 
built  for  him  by  Snider  and  paid  for,  and  that  after  Snider  left^ 
which  was  in  1863,  Henderson  refused  to  give  it  up  to  him.  After 
that  he  found  it  opposite  the  shop  and  took  it,  and  next  spring  had 
it  repainte<l  by  Morrison  and  authorized  him  to  sell  it,  which  he  dii 
George  Mflntyre  testified  that  Henderson  told  him  that  Snider  built 
the  wagon  for  his  brother  Cornelius.  Hendereon  denies  havinfi 
made  this  statement,  and  swears  that  the  wagon  was  not  built  untu 
after  Snider  left ;  that  he,  Henderson,  built  it  himself,  and  that  Snider 
had  previously  sold  out  the  shop,  fcc,  to  him.  The  defendant  swore 
that  he  bought  the  wagon  from  Morrison  for  872,  and  did  not  kno^ 
that  there  was  any  dispute  a].)Out  the  ownership  until  a  year  aftei 
h('  exchanged  it  with  the  plaintiff. 

On  the  trial  it  was  agi'eed  betvreen  the  counsel  that  the  questioi 
of  law  upon  the  alleged  warranty  should  be  reserved  for  the  con 
sideration  of  the  Court,  and  that  the  only  questions  of  fact  to  b 
submitt<.'d  to  the  juiy  should  be — 1.  As  to  the  ownership  of  tiii 
wa^ion  at  the  time  of  the  exchami^e.  2.  Whether  Henderson  mad« 
tht-  representation  to  George  Mclntyre  as  proved  by  him.  Leavi 
being  reserved  to  the  defendant  in  case  a  verdict  should  be  giveJ 
against  him  to  move  to  set  aside  the  verdict  or  enter  a  nonsuit  o: 
verdict  fen*  defendants  or  to  reduce  the  damages  to  SI 5,  as  the  caa 
might  V)e,  the  Coui*t  to  be  at  lil^erty  to  draw  any  inference  of  fac 
which  a  juiy  might  make  from  the  above  circumstances.  The  Judgi 
left  these  (juestions  to  the  jury,  and  directed  the  jury  to  find  theii 
verdict  for  the  plaintiff  if  they  found  the  wai^^on  wa^  the  propertj 
of  Hendei*son.  and  manufactured  by  him  after  Snider  left.  As  t( 
damages,  in  case  they  should  find  for  the  plaintiff,  he  would  be  en 
titled  to  the  value  of  his  wat^^on  at  the  time  of  the  exchanore,  les 
the  deterioration  caused  by  its  reasonable  use  from  that  time  up  t< 
the  seizure  by  the  deputy  sheriff;  as  plaintiff  during  that  time  W 
the  use  of  the  other  wagon,  the  SI.")  paid  a.s  boot  on  the  exchange 
ami  the  S24  and  witnesses  expenses,  SIO  paid  by  plaintiff  on  tn' 
trial  of  the  writ  de  proj^rietafe  'pt'ohcnda.  The  verdict  was  for  S9^ 
Pui-suant  to  leave  reserved,  the  defendant's  counsel  moved  for  an< 
obtained  from  Judge  Wattei>5  a  rule  nisi  for  a  nonsuit  or  verdict  fo 
defendant,  or  to  reduce  the  verdict  to  Si  5  (m  the  foil o win <;  STOunds 
J.  No  evidence  of  warrantv,  as  set  out  in  the  declaration,  and  n* 
such  failui-e  of  consideration  as  would  enable  plaintiff  to  recove 
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the  Common  Courts.  2.  Even  if  there  was  some  evidence  of 
ity  offered  by  plaintiff,  all  the  facts  together  and  the  evidence 
endant  outweighs  such  testimony,  and  verdict  should  be  for 
!ant.  3.  If  plaintiff  failed  for  want  of  proof  of  wairanty,  and 
B?as  evidence  of  consideration,  the  verdict  should  be  reduced 
>.  4.  Improper  admission  of  evidence  of  the  judgment  in 
in.  5.  Misdirection  in  telling  the  juiy  to  find  the  damages 
rged.  On  the  argument  of  this  rule  the  Judge  considered  the 
ff  was  entitled  to  retain  his  verdict,  and  discharged  the  rule 
points.  He  thought  there  was  sufficient  evidence  of  the  de« 
it  offering  to  exchange  as  owner,  and  of  his  having  led  the 
ff  to  l»elieve  that  he  was  at  the  time  of  the  exchange  the 
of  the  wagon,  and  that  there  were  circumstances  from  which 
might  infer  a  contract  on  defendant's  part  that  he  had  a  good 
)  the  wagon.  In  regard  to  the  improper  rejection  of  evidence 
ve  the  pendancy  of  a  foniier  action  under  the  defendant  s  plea 
)tice,  the  plea  of  another  action  pending  was  a  plea  in  abate- 
and  couM  not  l)e  pleaded  at  the  same  time  with  a  plea  in  bar. 
the  damages,  he  thought  that  the  damages  given  by  the  jury 
the  diiection  given  them  were  those  resulting  directly  from 
each  of  the  defendant's  warmnty,  and  that  the  same  were 
'  recoverable.  He  thought  that  if  actin^r  on  the  faith  of  the 
ity  the  plaintiff's  conduct  in  defending  his  title  in  the  pro- 
gs before  the  sheriff  was  prudent  (which  was  not  questioned), 
e  was  .there]»y  put  Uy  costs,  he  would  be  entitled  to  recover 
costs  in  damages  in  the  action.  From  this  judgment  the 
ff  now  appeals. 

^j.  Pdlnu'V,  Q.  C,  for  the  appellant.  The  declaration  in  this 
on  an  allege*!  warranty  in  the  exchange  of  wagons,  and  sets 
that  the  defendant  "warranted  that  he,  the  said  defendant, 
le  iiLrhtfiil  and  le*^al  owner  of  the  said  wa<;on,  and  had  irood 
ind  legal  authority  to  bargin  and  sell  the  same,  and  pass  the 
ty  U)  the  sai<l  plaintiff."  The  defendant  pleaded  the  geneml 
stnd  also  in  abatement  the  pendency  of  a  suit  in  the  Supremo 
for  the  same  cause  of  action.  [RiT(  HIK,  C.  J.:  You  cannot 
in  abatement  and  in  bar  to  the  same  matter.]  The  case  was 
Ml  the  general  issue,  and  no  notice  taken  of  the  other  plea.  I 
b  that  there  was  no  warranty  of  the  title  shown  at  all  to  sup- 
lie  action.  In  the  absence  of  warranty  the  action  must  be  for 
,  and  if  the  defen<lant  acted  innocently,  no  action  at  all  will 
linst  him.  There  is  no  implied  warranty  of  title  in  the  con- 
il  sale  of  a  personal  chattel,  Morlev  i\  Attenbourough  (3  Ex. 
Bftll  u  Conder  (38  L.  &  E.  2:)5),  in'^Onnand  v.  Huth  (14  M.  & 
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W.  CC4),  Tindall,  C.  J.,  says  "if  the  representation  was  honest 
made,  and  believed  at  the  time  to  be  true  by  the  party  making 
though  not  true  in  point  of  fact,  we  think  this  does  not  amount 
fraud  in  law,  but  the  rule  of  caveat  eniiytor  applie^s."  In  Bagueley 
Hawley  (L.  R.  2  C.  P.  G28),  a  late  case  on  the  subject  of  warrant 
in  his  judgment  Bovill,  C.  J.,  says,  "  I  consider  the  general  nde  i 
be  that  upon  the  sale  of  goods  there  is  no  warranty  of  title  implie 
by  law."  I  contend  that  under  the  County  Court  Act  it  is  compe 
tent  with  the  general  issue  to  plead  matter  in  abatement.  [Alle2 
J.:  Could  you  do  that  in  this  Court?  Ritchie,  C.  J.:  You  mus 
plead  in  the  County  Court  in  the  same  manner  as  formerly  in 
summary  action ;  you  could  not  plead  in  abatement  under  th 
summary  act.  By  the  County  Court  Act,  30  Vict.  cap.  10  Sect,  li 
the  defendant  must  plead  the  general  issue  or  some  other  plea  in  ba 
It  does  not  take  away  any  defence  the  defendant  may  have  in  abat< 
ment.  [Ritchie,  C.  J.:  Quite  independently  of  that  it  is  well  .settle 
that  you  cannot  j^lead  both  in  bar  and  in  abatement  at  common  law 
As  to  the  damage,  it  is  clear  that  the  ?24  and  SIO  jury  fees  an 
expenses  of  the  trial  of  the  title  to  the  property  cannot  be  recovers 

Skinner,  Q.  C,  contra.  The  case  of  Morley  v.  Attenbourougl 
relied  on  by  the  other  side,  was  a  sale  by  a  pawnbroker,  and  do( 
not  touch  the  present  case  as  regards  the  doctrine  of  warranty.  I 
Addis(m  on  Contracts,  208,  it  is  said  that  where  one  having  a  chatt 
sells  it,  the  mere  profession  of  ownership  is  a  w^arranty  of  titl 
Whenever  a  man  sells  oroods  he  impliedly  undertakes  that  they  ai 
nis  goods;  citing  Echolz  v.  Bannister,  17  Com.  Bench,  N.  S.  701 
Where  a  person  sells  goods  generally,  and  not  in  any  special  capacity 
he  must  be  taken  to  be  the  owner,  and  therefore  the  doctrine  c 
warranty  applies;  but  where  he  does  sell  in  some  special  capacit] 
such  as  auctioneer,  caveat  emptor  applies.  In  Bagueley  v.  Hawley,  tb 
article  sold  was  originally  bought  at  public  auction,  and  the  judj 
m^nt  is  given  on  the  ground  that  the  original  sale  was  at  auctioi 
and  that  all  the  facts  were  communicated  at  the  time  of  the  sal< 
In  an  American  note  to  Chapman  v.  Speller,  14  Q.  B.,  624,  it  is  salt 
that  the  possession  of  a  vendor  of  chattels  is  equivalent  to  a 
affirmation  of  title,  and  the  vendor  is  held  to  an  implied  warrant} 
though  nothing  be  said  on  the  subject  of  title  between  the  parties 
citing  McCoy  v.  Artcher,  3  Barbour,  S.  C.  Rep.  323. 

A,  L,  Palmer  Q.  C,  in  reply. 

CxLi\  adv.  vult 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court  (afte 
fitating  the  facts  as  above  given.) 
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In  the  argument  before'iis,  the  points  relied  on  were,  1.  That  the 
plaintift*  was  entitled  to  avail  himself  of  the  matter  alleged  in  abate- 
ment, he  having  pleaded  it  and  also  having  given  notice  of  the  same 
grounds  of  defence.  2.  That  the  County  Court  Judge  was  wrong 
in  deciding  as  he  did  upon  the  warranty.  3.  That  if  the  verdict  bo 
retained  it  must  be  reduced  by  §24  and  810  expenses  in  the  defence 
of  reple\4n  suit.  As  to  the  first  point,  we  think  the  defendant  had 
no  rifjht  to  avail  himself  on  the  trial  of  the  matter  alletj^ed  in  abate- 
inent,  and  the  decision  of  the  Judge  in  this  respect  was  correct. 
Upon  the  second  point,  we  think  there  was  ample  evidence  to  bring 
the  case  within  the  judgment  of  Erie,  C.  J.,  in  Echolz  v.  Bannister 
34  Law  J.,  N.  S.  at  page  107,  where  he  says,  "I  decide  in  accordance 
with  the  current  of  authorities,  that  if  the  vendor  of  a  chattel  at 
the  time  of  a  sale,  either  l)y  words  atlinn  that  he  is  the  owner,  or  by 
his  conduct  give  the  purchaser  to  understand  that  he  is  such  owner, 
then  it  forms  part  of  the  contract;  and  if  it  turn  out  in  fact  he  is 
not  the  owner,  the  consideration  fails,  and  the  money  so  paid  by  the 
purchaser  can  be  recovered  back."  In  this  case  the  money  paid, 
and  value  of  the  wagon,  would  be  the  plaintifTs  claim.  To  the  de- 
cision of  the  Judge  on  this  point,  we  see  no  objection. 

Ais  to  the  third  point,  we  think  the  ?24  and  810  have  been  im- 
properly allowed,  and  that  the  Judge's  charge  to  the  jury  in  this 
respect  was  inconect.  For  this  see  row  v.  Davis  ( 1  Best  &  Smith 
219,)  the  marginal  note  of  which  is  as  follows:  "A  professing  to 
have  authority  from  the  owners  of  certain  premises,  gi*anted  a  parol 
lease  of  them  for  seven  years  to  B,  and  let  him  into  possession. 
The  owners  disavowing  the  authority  of  A,  demanded  possession 
of  the  premises  from  B,  and  on  his  refusal  brought  an  ejectment 
against  nira.  B  relying  on  a  statement  from  A  that  he  had  authority 
to  act  as  he  did,  and  that  the  ejectment  would  not  be  persevered  in, 
and  also  on  the  advice  of  his  own  attorney,  defended  the  ejectment, 
hut  was  unsuccessful,  and  was  turned  out  of  possession.  B  having 
hrought  an  action  against  A  for  this  false  assumption  of  authority, 
the  jurj^  found  that  A  had  acted  bona  tide  and  without  fraud,  and 
through  a  misapprehension  that  he  had  authority.  Held:  That  B 
^as  not  entitled  to  recover  as  dama«]:es  ai^ainst  A  the  costs  incurred 
ui  defending  the  ejectment.  The  principle  of  this  case  must  apply 
here,  and  the  verdict  be  reduced  by  8^14.  We  therefore  in  pursuance 
^f  the  24th  Sect,  of  said  Act,  hereby  order  and  direct  that  the 
County  Couit  for  Kings  do  give  judgment  for  the  plaintiif  for  the 
sum  of  S.59  damages;  this  sum  being  the  amount  of  the  verdict 
*ound  by  the  jury,  less  the  sum  of  Jr'84,  which  latter  amount  we 

r.  »uink  should  not  be  allowed.     There  will  be  no  costs  of  appeal  to 

v*Kher  party. 


CASES 

ARGUED  AND  DETERMINED 

IN   THE 

Supreme  Court  of  New  Brunswick, 

IN  HILARY  TERM, 


IN  THE  THIRTY-FOURTH  YEAR  OF  THE  REIGN  OF  QUEEN   VICTORIA. 


The  Commeiu'ial  Bank  v.  Thk  Ei-ropeax  Assuraxce  Society 

February  lltb,  1871. 

The  plain ti ft'  rftcovere<l  on  a  ij<.»licy  of  guarantee  .$20,000,  the  amount  covered  by  tfa 
policy,  and  81«»50O  for  interest.  A  rule  nlii  for  a  new  trial  was  (»l>taineil  by  defen< 
ant  which  was,  after  argument,  discharged.  The  Court  refused  to  allow  interest  o 
the  amount  of  the  ven.lict,  }»ut  allowetl  interest  on  the  amount  of  the  policy  up  to  tb 
day  when  the  rule  was  discharged. 

D.  S.  Ken*,  Q.  C,  iiioved  to  have  interest  added  to  the  jiidymen 
in  this  ca.se,  under  25  Viet.,  cap.  2o.  It  apju^ared  by  aflidavit  that 
at  the  St.  John  Circuit  in  May  last,  the  plaintiiEs  recovered  a  verdic 
against  the  defendantw  for  821,500,  being  S20,000  insured  on  a  polici 
of  guarantee,  and  J?1,.')00  for  interest  up  to  the  IStli  June.  1870,  whei 
judgment  would  Ixj  entered  up.  In  Trinity  Term  a  rule  niifi  for* 
noasuit  was  granted  by  tlie  Court,  which  was  discharged  on  the  20tl 
October  last.  He  contended  that  the  plaintiff  was  entitled  to  inter 
est  on  the  amount  of  the  verdict  from  the  18th  June  to  the  29tl 
October,  and  that  jutlgmeiit  should  be  entered  nnvc  pro  tunc  as  c 
Trinity  Term. 

Skinner,  Q.  C,  contra,  contended  that  in  any  C4i.se  interest  cou' 
not  be  given  on  the  amount  of  the  verdict,  for  that  would  be  givii 
the  plaintiffs  couipound  interest,  for  the  verdict  included  interet 
but  that  interest  could  only  be  given  on  a  document  payable  wi 
interest;  which  was  not  the  case  with  this  policy. 

Allen,  J. — Interest  would  clearly  be  payable  on  a  policy  of  i 
surance. 
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Daniel  Boyd  t*.  Miller. 

D.  8.  Ken\  Q.  C.j  in  reply,  contended  that,  as  the  verdict  was  for 
$21,500,  and  the  plaintiffs  were  entitled  to  their  money  on  the  day 
judgment  was  entered  up,  they  were  entitled  to  interest  on  that 
amount  until  29th  October. 

Allen,  J. — I  think  that,  in  this  case,  the  plaintiffs  are  clearly  en- 
titled to  interest  from  the  18th  June  until  the  29th  October,  not 
on  821,500,  the  amount  of  the  verdict,  which  would  be  giving  the 
plaintiffs  compound  interest,  but  on  §20,000,  the  amount  of  the 
policy.  We  cannot  give  the  plaintiffs  leave  to  enter  judgment  niiixc 
pro  tunc  as  of  Trinity  Term ;  that  formed  no  part  of  your  notice. 
An  application  for  that  should  have  been  made  immediately  after 
the  judgment  of  the  Court  was  delivered  in  October  last. 

Weldox  and  Fisher,  J.  J.,  concurred.* 


Daniel  Boyd  v.  Miller. 

February  ISih,  1871 

The  Court  sent  down  a  feigned  issue  to  be  tried  at  the  York  sittings.  At  the  tirst 
trial  plaintiff  was  nonsuited,  at  the  second  a  verdict  for  defendimt,  which  was  set 
ttide.  A  term  elapsed  without  notice  of  trial  by  the  plaintiff,  bu^he  Court  refused 
to  allow  the  issue  to  be  taken />ro  con/t^ftio,  but  ordered  it  to  be  tried  at  the  next 
aittingB,  either  party  to  give  notice  of  trial. 

A  feigned  issue  was  sent  down  from  this  Court  to  be  tried  at  the 
York  sittings.  On  the  first  trial  the  plaintiff'  was  nonsuited,  at 
tke  second  trial  there  was  a  verdict  for  the  defendant,  which  was 
wt  aside  in  Trinity  Tenn  last.  One  term  had  since  then  been 
allowed  to  pass  without  any  notice  of  trial,  and  it  was  now  moved 
byFraser,  for  the  defendant,  that  the  Couit  proceed  to  judgment, 
that  this  issue  be  taken  ^^ro  confesnOy  and  a  satisfaction  entered  on 
the  judgment  roll. 

A  rule  nwi  being  granted, 

A,  L.  PalnieVy  Q.  C,  now  showed  cause,  contcndin.*;'  that  the  de- 
fendant was  as  much  bound  to  bring  the  issue  to  trial  as  the  plaintiff', 
ftnd  that  it  was  optional  with  either  party  to  do  so. 

Frasei%  in  reply, 

Per  Cui*iaviy  ordered  that  the  issue  be  tried  at  the  sittings  in  May 
,->*tet,  either  party  to  be  allowed  to  give  notice  of  trial. 

f-      *Eitchie,  C.  J.,  and  Wetmore,  J.  took  no  part. 
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Februabt  24th,  1871. 

Tlie  issuing  of  a  writ  or  other  act  1)y  aii  uncertificated  attorney  is  illegal  and  void,  and 
cannot  be  ma<le  valid  by  the  consent  of  the  other  side. 

This  was  an  application  made  before  Mr.  Justice  Wetmore  in  the 
tirst  instance,  ancl  by  him  referred  to  the  Court,  that  further  pro- 
cee<lings  in  tliis  cause  be  stayed,  on  the  ground  that,  at  the  time  the 
writ  was  issued  and  the  cause  entered,  the  plaintiff's  attorney  had 
not  ta,ken  out  his  certificate,  as  recjuired  by  the  Act  22  Vict.  cap.  28. 
It  appeared  by  the  affidavits  that  the  plaintiti*\s  attorney  had  taken 
out  no  certificate  for  the  year  ending  on  the  first  day  of  Trinity 
Term,  1870,  which  was  the  14th  June.  The  writ  was  issued  in  April, 
lvS7(),  and  the  cause  entered  on  the  21st  May  following,  the  declara- 
tion was  received  by  the  defendant  on  the  11th  June  following,  and 
the  cause  tried  at  the  Kings  Circuit  in  July  when  the  plaintiff  ob- 
tained a  verdict.  The  declaration  was  not  filed  until  after  the  trial 
The  affidavit  of  plaintiff's  attorney  set  forth  that  the  defendant's 
attornev  told  him  he  was  aware  that  he  had  not  taken  out  his  cer- 
tificate,  but  would  not  take  advantage  of  it,  and  that  the  defendant's 
attorney,  who  was  clerk  of  the  Circuits,  afterwards  gave  him  the 
postea,  and  it  was  not  until  the  judgment  roll  had  been  made  up  and 
notice  oT  taxation  given  that  the  summons  to  stay  proceedings  was 
obtained. 

Sl-inne)\  Q,  C,  on  a  former  day  in  this  tenn  moved  that  furthei 
proceedings  be  stayed.  He  contended  that  this  case  was  similar  to 
DesBrisay  v.  Mackie  (ante  vol.  1, 138)  and  that  any  proceeding  taken 
by  an  uncertificat<?d  attorney  was  an  absolute*  nullity  and,  therefore, 
no  waiver  on  the  pait  of  the  otlier  party  could  make  it  valid. 

A.  L.  Pahiu'Vy  Q.  C.  For  the  sake  of  the  argument  I  am  willing 
to  admit  that  this  is  just  the  same  as  if  a  man  who  was  not  an  attor- 
ney had  put  his  name  on  the  writ.  But  such  a  writ  would  not  be  a 
nullity,  for  it  is  not  the  attorney's  name  that  gives  a  writ  vitality, 
Init  because  it  has  the  seal  of  the  Court.  In  Levi  v.  MuzevoU 
(8  Allen  508),  it  was  held,  that  the  omission  of  an  attorney  who  signfi 
a  confession  under  a  bond  and  wairant  of  attoraey,  to  add  the  dat€ 
of  signing  and  mark  his  initials,  as  required  by  the  rule  in  the  war- 
rant, does  not  make  a  judgment  signed  on  such  confession  void 
But  here  the  defendant  has  consented  to  everything  and  v/aived 
everything,  and,  now  that  the  trial  has  gone  against  them,  says  it  is 
a  nullity.  In' Andrews  i*.  Elliot,  (5  E.  t  B.  542),  it  was  held  where 
a  cause  was  tried  without  a  juiy  by  a  commissioner  of  Nisi  Prius, 
not  a  Judge  of  the  Supreme  Court,  and  the  parties  had  consented, 
and  the  Judge  in  open  Court  had  sanctioned  this  course,  but  there 
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was  neither  Judge's  order  nor  consent  in  writing,  that  as  the  com- 
missioner had  a  general  jurisdiction  to  try,  the  verdict  must  stand. 
It  would,  I  think,  be  ditBcult  to  lind  a  case  where  a  party  may  not 
by  waiver  deprive  himself  of  any  right  he  has.  Here,  Morton,  with 
the  full  knowledge  of  all  the  facts,  in  his  capacity  of  clerk  of  the 
CSreuits,  goes  on  taking  fees  from  the  plaintiif,  gives  him  his  postea, 
and  lies  by  until  the  last  moment. — surely  all  this  must  estop  him  ! 

Skinner,  Q.  C,  in  reply. 

Cur.  adv,  vult 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Couit. 

Having  decided  in  DesBrisay  v,  Mackie  (1  Hannay  138)  that  an 
Attorney  who  has  not  taken  out  his  certificate  under  22  Vict.  cap.  28, 
and  who  practices,  is  guilty  of  an  illegal  act,  it  necessarily  follows 
that  such  illegal  act  must  be  void,  and  if  the  law  will  not  allow  him 
to  do  any  act  as  an  attorney,  no  waiver  of  his  opponent  can  render 
that  legal  which  the  law  declares  illegal.  The  prohibition  was  for 
the  pui-pose  of  securing  the  payment  of  the  yearly  sum  of  S3  from 
each  attorney  for  maintaining  the  law  library.  What  right  has  a 
party  in  a  suit  to  waive  any  thing  that  destroys  this  security  ?  If 
tliis  could  be  done,  a  general  agreement  among  the  attorneys  to  waive 
in  all  cases  would  entirely  f  nistrate  the  intention  of  the  Legislature 
by  rendering  wholly  nugatory  their  express  enactment.  We  trust 
that  the  clerk  will  be  extremely  careful  to  receive  no  paper  from  an 
uncertificated  attorney.  This  will  afford  a  large  protection  to  the 
public. 

Rule  absolute  to  stay  proceedings,  as  moved. 


Bartlett  V,  Glasgow. 

February  24th,  1871. 

Aa  aplication  for  relief  of  sureties  on  a  limit  bond  should  be  made  to  the  Suprem 
Court  although  the  bond  was  riven  on  the  arrest  of  the  principal  on  an  attachment 
iseued  out  of  the  Court  of  Er^uity  for  non-payment  of  costs. 

The  princijMil  on  a  limit  bond  broke  the  limits,  and  the  plaintiff  having  taken  an  assign- 
ment of  the  bond,  called  on  the  surviving  surety  for  payment,  who  obtained  an 

•  S?®!  ^"^  *^®  County  Court  Judge  and  rendered  the  principal  to  the  custody  of  the 
^ttiff.  The  Buretv  afterwards  was  sue<l  })y  the  plaintiff,  and  ajjplied  to  a  Judge  at 
Chambers  for  relief.  Held,  That  the  defendant  was  entitled  to  have  proceedings 
•**yed  on  payment  of  costs  up  to  the  time  of  his  application  to  the  Judge. 

*f»  R,  Mdcsftane,  on  a  former  day  in  this  term,  applied  for  relief  on 
J  w  part  of  the  defendant  as  sui'\4ving  surety  on  a  limit  bond  given  to 
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the  sheriff  of  St.  John,  on  the  ari'est  of  George  Stymest  on  an  attach 
ment  for  the  non-paynient  of  costs,  issued  out  of  the  equity  side  o 
the  Supreme  Court.  He  read  the  aflBdavit  of  W.  H.  Glasgow,  tlu 
surety,  which  set  forth  that  he  was  not  aware  that  Stymest  bai 
broken  the  limits  until  the  Gth  December,  when  he  received  a  lette 
from  the  plaintiff's  attorney  annoimcing  the  fact,  and  that  the  bom 
had  been  assigned,  and  calling  on  him  for  payment.  On  the  lOtl 
December,  having  obtained  an  order  from  tne  County  Court  Judgi 
for  that  purpase,  he  rendered  Stymest  to  the  custody  of  the  shenf 
of  St,  John,  who  received  him  and  took  a  new  limit  bond  with  othe: 
sureties.  That  on  the  13th  December  he  was  served  with  a  writ  a 
the  suit  of  the  plaintiff  on  the  bond,  and  immediately  replied  fa 
relief  to  Mr.  Justice  Weldon  at  Chambers,  who  ordered  proceedings 
to  be  stayed  until  the  defendant  could  apply  to  the  Court.  He  con 
.tended  that  the  facts  disclosed  in  the  affidavit  entitled  the  defendan 
to  relief,  Mr.  Stymest  being  in  the  custody  of  the  sheriff  before  th< 
suit  commenced,  of  which  the  plaintiff  had  notice. 

S,  R,  TIio7ii807hy  Q.  C,  contra.  I  have  great  doubts  whether  thL 
is  the  proper  Court  to  apply  to  for  relief,  it  should  be  the  Court  oui 
of  which  the  process  Issued  for  which  the  man  was  arrested.  Th< 
sheriff  was  not  entitled  to  take  bail  for  the  limits  on  such  an  attacn 
ment. 

[Ritchie,  C.  J.:  That  is  against  you,  I  think;  if  so  you  are  out  o 
Court.  Allen,  J. :  You  are  in  no  worse  position  than  before,  yoi 
still  have  the  man  s  body  as  fully  as  when  the  first  limit  bond  wa 
executed.] 

The  defendants  affidavit  is  not  sufficient  by  itself:  there  is  m 
affidavit  from  Stymest  that  he  was  iiLsolvent.  The  County  Cour 
Judge  has  only  a  pure  statutory  jurisdiction,  and  has  no  power  U 
make  the  order  of  render.  By  32  Vict.,  cap.  13,  sec.  10,  a  Judge  o 
the  County  Court  has  only  power  to  make  orders  of  render  in  case 
of  special  bail,  for  the  word  bail  which  is  used  in  the  section  is  i 
technical  term  which  only  applies  to  special  bail;  the  order  wa 
therefore  improper. 

J,  R.  MacsJuinCy  in  reply. 

Cur,  adv.  vult 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Coiirt. 

This  was  an  application  for  relief  on  behalf  of  the  defendant,  a 
the  sun^iving  surety  in  a  limit  bond  given  to  the  sheriff  of  St.  Job 
on  the  arrest  of  George  Stymest  on  an  attachment  for  non-paymen 
of  costs,  issued  out  of  the  Court  of  Equity.  The  defendant's  aff 
davit  states  that  he.  had  no  intimation,  until  the  Gth  December  las 
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that  Stymest  had  broken  the  limits;  that  on  the  10th  December, 
Stymest  was  rendered  to  the  custody  of  the  sheriff  of  St.  John,  in 
discharge  of  his  sureties  in  the  limit  bond,  under  an  order  from  the 
Judge  of  the  County  Court  of  St.  John,  and  that  since  that  time 
this  suit  had  been  commenced. 

An  application  had  been  made  to  a  Judge  at  chambers,  who, 
having  doubts  whether  it  should  not  have  been  made  to  the  Court 
of  Equity,  stayed  the  proceeding  until  the  defendant  could  apply  to 
the  Court. 

The  power  of  the  sheriff  to  take  a  limit  bond  in  a  matter  of  this 
kind  is  put  beyond  doubt  by  the  Act  24  Vict.,  c.  6.  There  is  no 
doubt  that  the  application  for  relief  is  properly  made  to  this  Court, 
in  which  the  action  is  brought.  By  the  express  terms  of  the  statute, 
(1  Rev.  Stat.,  c.  124,  s.  13)  the  Court  where  the  action  is  brought  is 
authorized  to  give  such  relief  as  is  agreeable  to  justice.  The  Court 
of  Equity  would  have  no  power  to  give  summary  relief  to  the 
sureties  in  an  action  brought  on  the  limit  bond  in  this  Court. 

We  also  think  that  the  render  of  Stymest  was  sufficient.  By  1 
Rev.  Stat.,  c.  124,  s.  17,  any  debtor  having  the  liberty  of  the  limits, 
may  render  himself,  or  be  rendered  by  his  surety,  to  prison,  in  dis- 
charge of  the  limit  bond.  By  12  Vict.,  c.  39,  s.  14,  a  defendant  in 
custody  of  a  sheriff*  by  virtue  of  any  legal  process,  may  be  rendered 
in  discharge  of  his  bail  in  any  action  depending  in  the  Supreme 
Court,  in  the  manner  thereinbefore  provided,  that  is,  in  the  preceding 
section  for  a  render  in  discharge  of  bail;  and  by  the  31  Vict.,  c.  13, 
s.  10,  a  Judge  of  a  County  Court  n)ay  make  an  order  for  the  render 
of  any  defendant  in  discharge  of  his  bail,  in  any  cause  in  any  Court 
in  the  Province,  to  the  gaol  of  any  County. 

Though  the  word  "bail"  in  these  Statutes  may,  strictly  speaking, 

xnean  special  bail,  or  bail  to  the  sheriff':  still,  looking  to  the  fact  that 

the  sureties  in  a  limit  bond  are  authorized  to  render  their  principal 

to  prison — a  proceeding  analagous  to  that  of  render  by  special  bail 

—we  are  inclined  to  think  that  the  word  "bail"  may  be  held  to 

apply  to  the  sureties  in  a  limit  bond.     Admitting,  however,  that  the 

Act  will  not  bear  that  construction,  as  Stymest  had  a  right  to  render 

Mmself  in  discharge  of  his  sureties,  see  Campbell  v.  Henan  (Bert.  R. 

72,)  and  he  is  now  actually  in  the  castody  of  the  sheriff,  who  has 

received  him  under  the  order  for  render  and  taken  a  new  limit  bond, 

We  think  the  defendant  is  entitled  to  have  the  proceeding  in  this 

•ction  stayed,  on  payment  of  the  costs  up  to  the  time  of  the  appli- 

crtion  made  to  Mr.  Justice  Wcldon. 

Rule  accordingly. 
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Where  two  Circuits  have  elapsed  since  issued  joined,  at  either  of  which  the  pbunti 
might  have  tried  his  cause,  and  he  has  given  no  notice  of  trial,  the  defendajit  nu 
move  for  judgment  as  in  case  of  a  nonsuit. 

G.  D.  Street,  Q.  C,  on  a  former  Jay  in  this  term  moved  for  judg 
ment  as  in  case  of  a  nonsuit  for  not  proceeding  to  trial  according  t 
the  practice  of  the  Court.  It  appeared  by  the  affidavit  of  til 
defendant's  attorney  that  the  venue  was  laid  in  Charlotte  Counig 
and  issue  joined  on  the  2nd  July  as  of  Easter  Term  preceding.  Th< 
Circuit  had  since  passed,  at  either  of  which  he  might  have  tried  hi 
cause,  and  the  plaintiff  had  not  proceeded  to  trial.  He  contendec 
that  two  terms  had  elapsed  since  issue  joined,  and  that  under  th( 
authority  of  McDonald  r.  Rider  (2  Kerr  G45)  and  McClellan  « 
McClellan  (3  Kerr  223)  he  was  entitled  to  judgment. 

Car.  iulv,  vidt 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court 

This  was  a  motion  for  judgment  as  in  case  of  a  nonsuit,  for  not 
procee<ling  to  trial  according  to  the  pi-actice  of  th^  Court. 

The  venue  was  laid  in  the  County  of  Charlotte,  and  issue  wa? 
joined  on  the  2nd  July  last,  as  of  Easter  Term  preceding.  Tw( 
Circuits  have  since  passed,  at  either  of  which  the  cause  might  ham 
been  tried. 

There  seems  to  be  some  confusion  in  the  decisions  in  this  Couri 
caused  by  following  the  English  authorities  without  bearing  in  mini 
the  distinction  existing  there  between  town  and  country  causes. 

In  Chit.  Arch.,  8th  Ed.  1303,  the  practice  is  thus  laid  down: — ^**Th 
"  plaintiff  is  in  no  case  obliged  to  give  notice  of  trial  until  the  ten 
*'  after  that  in  which  issue  is  joined ;  and  consequently,  in  tow 
"  causes,  where  issue  Is  joined  in,  or  in  the  vacation  before  any  tern 
"  no  motion  for  judgment  as  in  case  of  a  nonsuit  can  be  mad 
"  until  the  second  term  next  after  issue  is  joined ;  but  such  motio 
"  may  then  be  made.  *  *  *  In  country  causes,  if  the  issue  I 
"joined  in,  or  in  the  vacation  before  an  issuable  term,  and  no  notic 
"  of  trial  be  given  for  the  next  assizes,  the  defendant  may  move  fc 
"judgment  as  in  case  of  a  nonsuit,  after  the  plaintiff  has  failed  t 
"  bring  the  cause  down  for  trial  at  the  second  assizes  of  the  issi] 
"joined,  but  not  before.  But  if  the  issue  be  joined  in,  or  in  tl 
"  vacation  before  a  non-i.ssuable  term,  the  motion  may  be  made  aftc 
"  the  lapse  of  one  assize." 

It  seems  difficult  to  apply  these  rules  to  our  practice,  because  "w 
have  no  distinction  of  town  and  country  causes ;  nor  of  issuable  an 
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m-issuable  terms.  If  the  practice  of  this  Court  is,  that  the  plaintiff 
lUst  have  two  opportunities  of  going  to  trial  before  he  can  be  in 
efault,  as  it  was  said  to  be  by  Caiter,  C.  J.,  in  Doe  dem  Crane  v. 
fry,  (2  Allan  311),  then  the  lapse  of  two  tenna  would  not  be  the 
roper  test;  and  we  cannot  see  how  the  lapse  of  two  terms  can 
reate  any  default  in  this  Province,  except  perhaps,  in  some  cases  in 
be  County  of  York.  In  McDonald  v.  Rider  (2  KeiT  C45)  the  plaintiff 
id  omitted  to  bring  his  cause  to  trial  when  he  might  have  done  so, 
t  the  Queens  Circuit  in  March,  issue  having  been  joined  in  Hilary" 
*crm  preceding.  A  motion  for  judgment  as  in  case  of  a  nonsuit,. 
3$de  in  Trinity  Term,  was  held  to  be  premature,  though  the  reason 
J  not  distinctly  stated.  The  marginal  note  of  the  case  states  that 
adgment  cannot  be  moved  for  till  two  terms  have  elapsed  after 
Bue  joined ;  but  this  does  not  appear  by  the  judgment  of  the  Court ; 
Kffis  it  verv  easy  to  see  how  the  lapse  of  two  terms  could  have 
leated  a  deiault  on  the  part  of  the  plaintiff,  as  he  could  not  have 
)rought  the  cause  to  trial  until  the  following  year,  there  being  but 
me  Circuit  a  year  in  that  County. 

h  McClellan  v.  McClellan  (3  Ken-  223)  the  Coui't  said  that 
IcDonald  v.  Rider  could  only  be  supported  on  the  ground  that  two 
«nns  must  elapse  after  Lssue  joined  before  the  defendant  could  move 
:or judgment  as  in  case  of  a  nonsuit,  for  not  going  to  trial  according 
to  the  practice  of  the  Coui*t,  and  that  such  had  always  been  the 
piactice  of  this  Court.  In  that  case,  issue  was  joined  in  Hilary 
wication,  and  had  reference  to  the  subsequent  term  (Trinity),  Easter 
Term  having  been  abolished  at  that  time.  The  plaintiff  might  have 
gone  to  trial  at  the  Westmorland  Circuit  in  September,  but  did  not 
pve  notice  of  trial,  and  it  was  held  that  a  motion  for  judgment,  as 
incase  of  a  nonsuit,  could  not  be  made  in  Michaelmas  Term,  because 
two  terms  had  not  elapsed  after  issue  joined.  According  to  this 
dedsion,  if  such  a  motion  had  been  made  in  the  following  Trinity 
Tttm,  it  would  have  succeeded,  and  yet,  during  that  interval  the 
plaintiff  would  have  had  no  opportunity  of  trying  his  cause,  and  con- 

Euently,  would  have  been  no  more  a  defaulter  than  he  was  in 
ihaelmas  Term. 
^  Th0  effect  of  these  decisions  (except  Doe  v.  Wry)  is,  that  before 
pifenent  as  in  case  of  a  nonsuit  can  be  moved  for,  when  notice  of 
W[  has  not  been  given,  two  terms  must  have  elapsed  after  issue 
rinsd,  and  the  plaintiff  must  have  once  failed  to  bring  his  cause 
tefn  to  trial.  This  is  in  some  cases  less  favorable  to  3ie  plaintiff 
ihe  English  practice  is. 

the  .parties  in  this  case  have  agreed  to  try  the  cause  at  a  future 

it  is  not  necessary  to  determine  the  present  application; 

we  shall  in  future  hold  the  practice  to  be  that,  where  the 
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plaintiff  has  not  given  notice  of  trial,  the  defendant  may  move 
judgment  as  in  case  of  a  nonsuit  when  two  Sitting  or  Circuits  1 
elapsed  after  issue  joined,  at  either  of  which  the  plaintiff  might  1 
tried  the  cause. 


Gillmor  v.  The]  Liverpool  and  London  and  Globe  Insurance 

Febriary  24th,  18* 

Where  the  agent  of  an  insurance  Company  was  served  with  a  summons  in  an  a 
against  the  Company,  it  was  held  that  the  affidavit  of  service  should  state  tha 
Company  was  a  foreign  corporation ;  if  on  a  Company  incoq)orated  in  the  Pro' 
service  on  the  agent  would  oe  insufficient. 

Interlocutory  judgment  was  signed  auainst  a  corporation  for  want  of  api^earance,  \ 
appearing  that  the  summons  stated  the  cause  of  action  as  a  plea  in  debt,  whil< 
declaration  was  in  covenant,  held  to  be  a  fatal  variance,  ancf  the  Court  orderec 
declaration,  bail,  piece  and  interlocutory  judgment  to  }>c  set  aside. 

Jifcky  Q.  C,  on  a  former  day  in  this  tenn  moved  to  set  aside  in 
locutory  judgment  which  had  been  signed  for  want  of  an  appean 
on  the  grounds  {inter  alia),  1.  That  the  service  of  the  summon 
this  case  was  irregular,  because  the  affidavit  of  sei*vice  did  not  s 
that  the  defendants  were  a  foreign  corporation.  The  affidavit  sti 
service  on  Edward  Allison,  the  agent  of  the  company,  where^ 
should  have  appeared  either  that  it  was  senx^d  on  the  head  oti 
of  the  company,  or  that  the  company  was  a  foreign  coiporatioi 
which  case  service  on  the  agent  would  be  sufficient ;  2  Rev.  S 
855.  2.  The  declaration  is  in  covenant,  and  the  cause  of  ac 
stated  in  the  summons  is  a  plea  of  debt,  which  was  a  fatal  varia 

He  also  read  an'  affidavit  of  Allison,  the  agent  of  the  comp 
stating  that  the  defendants  had  a  good  defence  (m  the  merits, 
that  he  had  instructed  their  attorney  to  enter  an  appearance, 
thought  it  had  been  done. 

>S.  R.  IhovufoUy  Q.  C,  contra.  As  to  the  objection  to  the  affid 
of  service,  Allison  in  his  own  affidavit  swears  that  he  is  the  a| 
for  the  defendants  in  this  Province,  which  shows  them  to  be  a  for 
coi-poration.  But  in  either  case  it  is  sufficient.  Prima  facie  ser 
on  the  agent  is  proper,  if  not  it  is  for  them  to  show  that  they 
not  a  foreign  corpoi-ation.  This  application  is  too  lat-e.  An  aj 
cation  to  set  aside  service  should  be  made  within  the  time  lim 
for  entering  an  appearance.  Child  v.  Marsh  (3  M.  k  \V.  433). 
party  cannot  lie  by  until  the  plaintiff  has  taken  his  next  step,  ii 
does  so  he  waives  the  irregularity.  2.  It  is  oljjected  that  the  s 
mons  was  issued  in  debt  and  that  the  declaration  is  in  coven 
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There  is  no  affidavit  from  the  agent  to  show  that  there  were  two 
causes  of  action,  one  in  debt  and  the  other  in  covenant,  or  that  he 
was  misled  by  the  variance.  An  application  to  set  aside  a  declara- 
tion must  be  made  within  the  time  limited  by  the  rule  to  plead. 
Newnham  v.  Hannay  (5  Dowl.  859).  Esdale  v.  Davis  (6  Dowl.  4Go). 
This  application  therefore  is  too  late. 

Jack,  Q.  C,  in  reply. 

Cur.  adv.  vidt. 

Ritchie,  C#  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  application  to  set  aside  the  interlocutory  judgment, 
common  bail  and  declaration  in  this  cause  on  several  grounds,  of 
which  we  need  only  refer  to  the  following: 

1st  As  to  the  common  Imil  and  interlocutoiy  judgment,  viz: — That 

there  wa*=4  no  sufficient  affidavit  of  service  of  the  summons  to  war- 

i^nt  the  filing  of  common  bail  or  the  clerk  in  signing  judgment. 

The  affidavit  is  entitled,  ''Arthur  Hill  Gillmor,  Plaintiff,  and  The 

Mveiyool  and  Loiidc/ii  and  Globe  Insxtrance  Cortipan//,  Defendants" 

and  is  made  by  a  student  in  the  office  of  the  plaintiff's  attorney,  who 

merely  states  that  he  did  personally  serve  Edward  Allison,  Esquire, 

the  agent  for  the  above  named  company,  with  a  tiue  copy  of  the 

summons,  under  which  copy,  k.(t. 

It  is  urged  that  this  affidavit  is  insufficient,  becau.^e  it  does  not 
show  on  its  face  that  the  corporation  was  of  such  a  character  (viz.,  a 
foreign  corpomtion)  as  to  make  service  on  an  agent  good  service. 
Xte  Act  12  Vict.  cap.  39,  sec.  16,  which  provides  for  service  on  an 
Bgent,  after  providing  for  proceeding  against  any  coi-poration,  and 
giving  the  form  of  summons,  directs  that  eveiy  such  writ  of  sum- 
tuons  may  be  served  on  the  mayor,  president,  or  other  liead  officer, 
OT  on  the  secretary,  clerk,  treasurer,  or  cashier  of  sucli  corporation, 
or  of  any  body  politic  or  corporate,  not  l)eing  established  or  incor- 
porated in  this  Province,  and  which  may  enter  into  any  contract  or 
engagement,  or  transact  any  business  therein  by  tlieir  known  or  ac- 
cr^ited  agent  or  officer.     Eveiy  such  wiit  or  sunnnons  may  be  served 
on  such  accredited  agent  or  officer,  or  on  the  pei'son  who  at  the  time 
of  such  ser\^ice  may  be  the  accredited  agent  or  oificer  of  such  cor- 
poration or  body  politic  or  corporate  within  this  Province,  and  such 
service  shall  have  the  like  effect  in  eveiy  respect  as  the  service  of 
stich  summons  on  the  officer  of  any  coipomtion  as  is  hereinbefore 
provided. 

The  17th  section  enacts:  If  any  cori*)oration  should  not  cause  an 
^pearance  to  be  entered  at  the  return  of  such  writ  of  summons,  or 
^nthin  twenty  days  after  such  return,  in  every  case  it  shall  and  may 
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be  lawful  for  the  plaintiff  in  the  action,  upon  affidavit  being  n 
and  filed  in  the  proper  Court  of  the  due  service  of  such  writ,  to  e: 
an  appearance  for  such  corporation  and  to  proceed  thereupon  in 
manner  as  in  personal  actions  against  individuals,  and  the  ml 
Trinity  Term,  3  Vict.,  directs  that  interlocutory  judgment  shall 
be  signed  in  any  case  for  want  of  an  appearance  until  process  y 
the  requisite  affidavit  of  service,  and  when  the  case  requires  it 
order  of  the  Court  or  a  judge  for  perfecting  such  service  shaJ 
filed.  We  think  the  Legislature  having  been  so  particular  in 
enactment,  and  having  drawn  so  marked  a  distinction*  between 
manner  of  serving  summons  upon  domestic  and  foreign  corporati 
it  should  be  made  appear  to  the  clerk  before  he  signs  interlocut 
judgment  that  there  has  been  due  service  strictly  in  accordance  ^ 
the  provisions  of  the  statute,  and  which  cannot  lye  unless  the  aflB 
vit  discloses  the  character  of  the  corporation  and  agent;  and  f] 
the  mere  statement  of  service  on  an  individual  described  as  the  ag 
of  the  company  it  is  not  to  be  infen-ed  that  the  corporation 
foreign  coporation,  or  that  the  person  upon  whom  the  ser\'ic< 
alleged  to  be  made  is  such  known  or  accredited  agent  as  scr\4ci 
process  can  be  properly  made  upon.  These  requirements  should 
set  forth  by  affidavit  before  the  clerk  is  justified  in  signing  inter 
utory  judgment  or  the  plaintiff's  attorney  in  filing  common  bail. 

2nd.  With  reference  to  the  declaration  which  is  in  coveni 
while  the  cause  of  action  stated  in  the  summons  is  of  a  plea  of  d 
which  it  is  contended  is  fatal;  and  we  think  this  objection  can 
be  got  over.  The  Act  already  refened  to,  authorizing  proceedi 
against  corporations  by  summons,  enacts  that  the  first  process  brou 
against  any  corporation  shall  be  by  a  writ  of  summons  according 
the  form  or  to  the  effect  following: — (After  the  formal  commei 
ment)  "We  command  you  that  you  summon  (Icere  hisert  tJie  ru 
*'of  the  carporation)  that  they  be  before,  kc,  to  answer  A.  B.  ( 
"plea  (as  the  case  may  be)  and  have  then  and  there  this  writ,  i 
This  form  has  evidently  been  taken  from  the  English  Statute  2  TJ 
4,  c.  39,  commonly  known  as  the  "  Uniformity  of  Process  Act,"  . 
the  form  of  summons  as  to  the  cause  of  action  is  there  likewise  gi^ 

The  decisions  imder  the  Uniformity  of  Process  Act  clearly  si 
that  proceedii^  are  irregular  when  the  cause  of  action  stated  in 
declaration  diners  from  that  set  forth  in  the  summons.  The  fori 
writ  prescribed  by  that  Act  is,  "  We  command  you  that  within  ei 
"  days,  &c.,  you  do  cause  an  appearance  to  be  entered  for  you  in 
"  Court,  &;Cm  in  an  action  on  promises  (or,  of  debt,  &c.,  as  the  case  7i 
"  be)  at  the  suit  of,  &c'*  Under  this  statute  writs  have  been  set  ac 
for  not  properly  describing  a  cause  of  action. 

See  King  v.  Skeffigton  (1  C.  &  M.  3C3).    If  the  declaration  va 
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from  the  writ  it  may  be  set  aside  as  if  the  form  of  action  in  the 
dddaration  vary  from  that  stated  in  the  summons. 

Thompson  v,  Dicas  (2  Dowl.  93).     Edwards  v,  Dignam  (2  Dowl. 
MO).    Moore  v.  Foster  (5  D.  &  L.  352). 

'the  same  principles  which  governed  the  Courts  of  England  in  so 

treating  the  statutory  form  given  by  the  Uniformity  of  Process  Act 

1^'   ire  think  must  bind  us  as  regai-ds  the  statutory  form  given  by  the 

f    Act  12  Vict  cap.  39,  sec.  16.     The  interlocutory  judgment,  common 

r     bail  and  declaration  must  therefore  be  set  aside,  and  all  we  can  say 

M  to  the  declaration  is  in  the  language  of  Bailey,  B.,  in  Thompson  v, 

Dicas :  "  The  declaration  must  be  set  aside ;  and  if  the  plaintiff  can 

declare  properly  under  the  writ  he  may  do  so." 

Gonsidenng  all  the  circumstances  of  this  case,  and  that  this  is  the 
fix^  time  we  are  aware  of  these  points  having  been  raised  in  our 
Oourts,  we  shall  not  allow  costs  to  either  party. 

Rule  to  set  aside  the  interlocutory  judgment  and  declaration. 


Burke  v.  Miles 

February  24th,  1871. 

an  aciUm  for  an  aasult  the  defendant  gave  as  a  notice  of  defence  that  the  assault  was 
made  in  defence  of  hia  proper^,  whicn  the  plaintiif  was  wrongfully  endeavoring  to 
ytpomeaaifm  of,  and  at  the  trial  a  bona  Jidt  question  of  title  was  raised  by  the  plain- 
tdt    Held,  That  the  action  was  properly  brought  in  the  Supreme  Court. 


a  declaration  contained  three  counts,  and  the  plaintiff  after  verdict  elected  to 
moeed  on  one  only,  he  ia  not  entitled  to  costs  on  tne  others,  though  found  in  his 
mor  by  ti^e  jury. 

An  application  in  this  case  was  made  to  Mr.  Justice  Allen,  at 
^ihambers,  for  a  certificate  to  enable  the  plaintiff  to  recover  costs. 
-^kiter  counsel  had  been  heard,  the  following  judgment,  which  con- 
'^^ins  all  the  facts  material  to  the  case,  was  delivered  by  Allen,  J. : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  a  certificate  for 
^Qsts  in  this  case.    . 

The  declaration  contained  counts  for  trespass  qu,  cLfregit,  for  an 
^Mfportavit  of  grass,  and  for  assault  and  battery.  The  defendant 
pkaded  not  guilty,  and  gave  notice  of  defence  amounting  in  sub- 
l  ^taooe  to  liberwm  tenementwm  as  to  the  count  for  breaking  the  close ; 
1  JQBtifying  the  taking  of  the  grass  as  being  his  own  propeity ;  and 
K  jwtifying  the  assault  as  having  been  made  in  defence  of  his  property, 
A  irtikih,  it  was  stated,  the  plaintiff  was  wrongfully  endeavoring  to 
K  tdtt  possession  of.    A  verdict  was  found  for  tiie  plaintiff  for  31  for 

I 
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trespass  to  the  land,  and  §15  for  the  assault.  A  new  trial  has  bee 
ordered  unless  the  plaintiff  elects  to  confine  the  verdict  to  the  couii 
for  the  assault. 

For  the  purpose  of  the  question  of  casts,  the  case  must  be  treate 
as  if  the  action  had  been  for  the  assault  alone,  as  the  plaintiff  cann€ 
help  his  claim  to  costs  by  having  joined  the  count  for  trespass  j^it.  c 
frei/it,  on  which  he  fails. 

The  defendant  contends  that  the  action  for  the  assault  might  bav 
been  V»rought  in  the  (.-ounty  Court,  and  therefore,  that  under  th 
21st  section  of  the  County  Couit  Act  oO  Vict,  c.  10)  the  plaintiff  i 
not  entitled  to  anv  costs.  The  case  of  Smith  v.  Hamor  (3  C.  Bend 
N.  S.,  829;;  Lloyd  v.  Jones  (0  C.  Bench,  Si);  Blackmore  v.  Higg 
ri5  (;.  Bench,  N.  S..  790;  10  Jur.  N.  S.,  703),  and  Austin  v.  DowlS 
(Law  R.  .")  C.  P.)  are  relied  on  to  suppoi*t  this  position.  The  7tl 
section  of  tlie  County  Court  Act  declares  that  those  Courts  shall  no 
have  cognizance  oi  any  action  wherv.-  tlu3  title  of  land  is  brough 
in  (|uestion.  The  title  to  land  clearly  did  come  in  question  here  ii 
connection  with  the  assault.  Tiie  defendant  raised  it  by  his  plei 
and  by  his  evidence,  and  his  counsel  cimtended  that  the  assault  wa 
justilied  in  defence  of  his  property.  It  is  true  that  the  damages  ma^ 
liave  been  given  only  for  the  excess.  l>ut  upon  the  pleadings  in  thi 
case,  that  does  not  seem  to  me  to  make  any  difference;  because, 
think,  had  the  action  been  l)rought  in  the  County  (^ourt,  and  such  j 
plea  or  defence  put  in  as  there  was  in  this  case,  the  Judge  of  th 
( 'ouiity  Court  must  have  stoppvd  the  ca.se  as  soon  as  he  found  tha 
the  defendant  iusbified  the  assault  because  he  claimed  bona  tide  t 
be  th«.-  owner  of  the  land. 

in  Mountney  /•.  (Collier  (10  Law  .Jc  Kipiity  R.  132;  1  E.  t  B.  038; 
where  the  (juestion  was  raised  about  the  jurisdiction  of  the  County 
(.\)urt^  in  England,  Coleridge,  J.,  says:  "As  soon  as  the  Judge  Ls  sat 
isfied  that  the  (juestion  of  title  is  hipva  Jidr  raised,  he  should  sto] 
the  cause,  and  go  no  further."  The  other  Judges  expressed  simila 
opinions,  and  the  same  principle  is  acterl  on  in  the  cases  of  Chew  t 
Holroyd  (10  Law  ^  Eq.  R.  500);  S  Exch.  249),  and  Marsh  r.  Dewe 
(20  Law  iJc  E([.  R.  :35()).  Before  the  Judge  of  the  County  Cour 
could  determine  or  direct  the  jury,  on  the  question  of  excess,  h 
would  have  to  inquire  into  the  (juestion  of  the  defendant's  titl 
to  the  land — a  case  which  the  Act  says  the  County  Court  shall  no 
liave  cognizance  of.  I  think  the  cases  relied  on  by  the  defendant  di 
not  support  his  position.  In  Suiith  v.  Harnor,  (3  C.  Bench,  N.  & 
.S29;,  it  does  not  appear  that  any  (juestion  of  the  title  to  land  WA 
raised,  i  should  infer  that  the  plea  to  the  count  for  the  assault  wa. 
'\Not  Cruiiuv"  only,  and  c<mser;uentlv  the  case  miijht  have  been  trie« 
in  the  County  Court     In   Blackmore  r.  Higgs  (15  C.  Bench,  N.  S 
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790),  the  pleading>?  reduced  the  question  to  be  tried  simply  to 
whether  the  defendant  was  guilty  of  excess  in  the  assault  on  the 
plaintiffs  wife,  the  defendant's  title  to  the  dwelling  house  where 
the  assault  was  committed  being  adn)itted  by  the  new  a^^signment, 
therefore  no  question  of  title  of  land  could  arise.  The  Court  said 
that,  in  fact,  there  was  only  one  cause  of  action,  and  that  was  the 
excess  in  the  assault,  and  for  that  a  plaint  might  have  been  bi-ought 
in  the  County  Court. 

Had  the  old  rules  of  pleading  been  in  force  here,  and  had  the 
pleadings  reduced  the  issue  down  to  a  (juestion  whether  there  was 
excess  in  the  assault,  instead  of  raising  the  issue  (as  the  notice  of 
defence  did)  whether  the  title  to  the  land  where  the  assault  was 
committed  was  in  the  defendant,  the  case  of  Blackmore  r.  Higgs 
'Would  have  been  an  authoritv  for  the  defendant. 

Tlie  case  of  Austin  v.  Dowling  (Law  R. .")  C.  P.,  o.'U)  does  not  seem 
to  me  to  have  any  bearing  on  this  case.  Tlie  (pn^stion  there  was, 
^whether  the  County  Court  Judge  was  right  in  treating  the  suit  as 
one  for  malicious  prosecution  as  well  as  for  false  imprisonment,  and 
inhohiing  that  the  plaintiff  could  not  disclaim  proceeding  in  respect 
of  malicious  prosecution,  the  County  Court  having  jurisdiction  in 
actions  for  false  imprisonment,  but  not  for  malicious  prosecution. 

The  defendant's  counsel  applied,  in  the  event  of  an  order  being 
made  for  costs,  that  I  should  order  judgment  to  be  entered  for  the 
defendant  on  the  counts  for  tlu^  trespass  to  the  land  and  the  aspor- 
tavit,  and  that  the  defendant's  costs  on  those  issues  should  be  de- 
•lucted  from  the  plaintiffs  costs  on  the  otlier  issue,  as  in  the  case  of 
Reed  i\  Botsford  (4  Allen  470).  But  there  issues  were  found  in  favor 
of  the  defendant.  Here,  all  the  issues  were  'found  in  favor  of  the 
plaintiff,  and,  though  probably  the  rule  for  a  new  trial  may  substan- 
tially amount  to  a  decision  in  favor  of  the  di'fendant  on  two  of  the 
counts,  I  do  not  feel  that  I  would  be  justified  in  now  ordering  the 
Verdict  to  be  entered  for  the  defendant  on  those  count^s. 

A,  L.  Palmer,  Q.  C,  on  a  fonner  day  in  this  term,  moved  that  the 
plaintiff  be  not  allowed  costs,  and  that  the  verdict  be  entered  up  for 
the  defendant  on  all  the  counts  but  rmcj.  He  contended  that  the 
trespass  and  the  assault  Ix'ing  distinct  causes  of  action,  one  within 
the  jurisdiction  of  the  County  (.•ouit  and  the  other  not,  and  the 
plaintiff  having  failed  on  the  cause  of  action  which  wa.s  without 


(!:>  ( \  B.,  N.  S.  700)  was  pr 
*Mely  in  point.     The  test  as  to  whether  the;  title  to  land  comes  in 
•pestion  or  not  is  the  result  of  the  trial.     Here  the  plaintiff  only 
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recovered  on  the  count  for  assault  for  the  excess,  which  did  i 
bring  the  titles  to  land  in  question.  The  onus  is  on  the  plaintiff 
show  that  the  title  to  land  was  involved.  Lathan  v,  Spedding  ( 
Q.  B.  440.) 

Fraser,  contm.  The  whole  matter  involved  here  was  the  title 
land,  and  it  was  through  the  assertion  of  title  on  one  side  and  den 
of  it  on  the  other  that  the  assault  arose.  This  case  could  not  have  be 
tried  in  the  County  Court,  for  whenever  such  evidence  came  up  as  < 
in  this  trial,  showing  that  the  title  to  land  was  involved,  the  Com 
Court  Judge  would  have  been  obliged  to  stop  the  case  as  being  wil 
out  his  jurisdiction.  Marsh  v.  Dewes  (20  L.  k>  E.  356).  The  pla: 
tiff  is  therefore  entitled  to  costs,  as  this  Court  is  the  onlv  one 
which  he  could  have  proceeded. 

Car,  adv.  vxdt 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court,  (afi 
reading  the  judgment  delivered  by  Allen,  J.) 

In  this  case  the  assualt  arose  soley  out  of  a  dispute  as  to  the  ti 
to  the  land,  both  parties  at  the  trial  resting  their  right  to  recover 
their  right  to  the  land,  and  the  question  of  excess,  on  which  the  ci 
ultimately  turned  as  to  the  assult,  was  suggested  by  the  Judge. 

We  think  the  title  to  land  was  so  honu  fide  mixed  up  in  the  cc 
troversy  that  no  prudent  counsel  would  have  been  justified 
bringing  the  action  in  the  County  Court;  nor,  indeed,  could  t 
County  Court  have  proceeded  with  it  to  an  ultimate  conclusii 
without  being  stopped  by  the  fjuestion  of  title  arising ;  we  theref < 
concur  in  the  opinion  expressed  by  Mr.  Justice  Allen,  and  are  cc 
firmed  in  it  by  the  case  or  the  Queen  v.  Pearson  (Law  R.  5  Q.  B.  2? 
in  which  it  was  held  that  where  a  hmia  fide  question  as  to  the  ti 
to  land  is  involved,  a  Justice  of  the  Peace  has  no  jurisdiction  unc 
the  Act  24  and  25  Vict,  c.  100,  to  hear  a  case  for  assault,  and  c« 
not  inquire  into  any  excess  of  force  alleged  to  have  been  used  in  t 
assertion  of  title.  As  the  plaintiff  has  elected  to  confine  the  verd 
to  the  count  for  the  assault,  we  think  lie  should  enter  a  nolle  pro 
qui  a&  to  the  other  counts,  and  should  not  be  allowed  to  tax  a 
costs  incurred  in  attempting  to  suppoit  them. 

Rule  accordingly. 
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''-^  an  action  on  a  policy  of  inaunuice  against  fire,  the  plaintiff,  who  was  mortgagee  of  the 
premises  insurcil,  after  deliver}'  of  preliminary  proof,  receivetl  from  the  agent  of  the 
defendants  a  promise  in  writing  to  pay  the  loss  within  sixty  days.  There  was  con- 
flicting evidence  as  to  the  value  of  the  property  dcstn^yed,  and  of  the  plaintiff's 
interest. 

eld,  That  the  jnry  were  properly  directed  that,  althoueh  this  was  not  conclusive  to 
bind  the  defendants,  if  there  was  no  mistake  of  fact  or  fraud,  this  adjustment  would 
be  evidence  of  the  amount  of  the  loss. 

Covenant  on   a   policy   of  insurance  against  fire,   tried   before 
.ITCHIE,  C.  J.,  at  the  Kings  Circuit.     The  declaration  set  forth  that 
the  30th  day  of  Soptemter,  18G9,  at  the  City  of  St.  John,  by  a 
o^rtain  deed-poll  or  policy  of  insurance  then  and  there  duly  issued 
l>j  the  said  ciefendants  and  sealed  with  the  seals  of  Chas.  Saunders 
s^nd  H.  B.  Gilmour,  two  of  the  directors  of  the  said  company,  and 
igned  by  them  as  such  directors,  and  by  Edward  Allison,  the  agent 
the  said  defendants,  and  who  was  authorized  by  the  said  defend- 
ants to  make  and  issue  the  said  policy,  Ace,  it  was  witnessed  that 
-'tlie  said  plaintiff  having  paid  to  Edward  Allison,  as  the  authorized 
^t^ent  of  the  said  defendants,  the  sum  of  one  hundred  and  fifty  dol- 
lars for  insurance  against  loss  or  damage  by  fire,  frc,  of  the  property 
"fclereinafter  described,  A:c.,  namely,  five  thousand  dollars;  that  is  to 
,  three  thoiLsand  dollars  on  a  water-power  saw-mill,  timber-built 
Old  shingled,  situate  on  the  upper  falls  of  the  Magaguadavic  river; 
)n  hundred  dollai-s  on  the  plaintift"s  mortgfige  interest  in  the 
xxiachinery  and  belting  contained  in  the  said  mill;  two  hundred  dol- 
]lars  on  his  moiigage  interest  in  a  wooden  railroad  and  culvert,  and 
^liree  hundred  dollars  on  his  mortgage  interest  in  a  water-power  and 
IsMli  machine  in  the  said  mill,  and  the  said  two  directoi-s  of  the  said 
^«fendants  Company  did  agree  with  the  plaintifi' that,  from  the  7th 
September,  18(59,  to  the  7th  Septemlx^r,  1870,  the  funds  and  property 
of  the  said  defendants  should  be  subject  and  liable  to  pay,  reinstate 
^oid  make  good  to  the  said  plaintiff*,  his  heii-s,  frc,  such  loss  or  damage 
^*  should  be  occasioned  by  fire  to  the  property  above  mentioned.     The 
declaration  then  sets  out  the  conditions  indoi-sed  on  the  policy,  on 
^^hich  no  question  arises;  statc\s  that  on  the  11th  December,  18G9, 
tile  mill  and  other  propeiiy  insured  were,  without  any  fault,  fraud, 
oi  evil  pi-actice  of  the  plaintiff",  and  without  his  procurement  or  con- 
L       ^^ivance,  fcc,  consumed,  destroyed,  aild  burnt  by  fire,  and  avers  that 
I      "the  plaintiff*  then  and  there  sustainetl  damage  and  los.s  to  a  greater 
I      sum  than  the  amount  insured.     The  declaration  then  sets  forth  that 
■      notice  of  the  loss  was  duly  given,  and  preliminary  proof  duly  deliv- 
H     «red,  to  Allison,  the  agent  of  the  company,  and  such  fuiiher  evidence 
K     ^8  he  required,  and  avers  that  after  tlie  delivery  of  such  proof  the 
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said  Allison  adjusted  the  said  loss,  and  agreed,  on  behalf  of  the  de- 
fendants, to  pay  the  same  within  sixty  days.  Breach,  that  althougl 
sixty  days  have  elapsed  the  said  defendants  have  not  paid  the  said 
sum  of  live  thousand  dollai*s,  or  any  part  thereof,  kc.  The  declara- 
tion also  containetl  the  c<jmmon  counts.  Pleas,  as  to  the  first  count 
that  the  defendants  are  not  indebted  to  the  plaintiff  in  a  greatei 
sum  than  two  thousand  live  hundred  dollars,  which  they  bring  intc 
Court,  lis  to  the  remainder  of  the  live  thousand  dollai*s  nil  debet. 
Nil  debet  as  to  the  common  counts.  At  the  trial  a  mortgage  dated 
12th  December,  LSG8,  from  Oilmour  to  the  plaintiff  for  five  thousand 
five  hundred  dollars  on  an  undivided  half  of  the  property  in  ques- 
tion, was  put  in  evidence.  It  appeared  also  that  the  property  had 
been  mortgaged  to  one  Lawrence  for  several  years  previous,  and  the 
mill  property  insured  for  the  same  amount  as  the  present  policy,  and 
that  on  Lawrence  pressing  for  payment  the  plaintiff  had  advanced 
the  money  and  taken  this  mortgage  and  an  assignment  of  the  policj 
as  securitv.  There  was  conflictincr  evidence  as  to  the  value  of  the 
mill  property  and  the  amount  of  the  loss  sustained. 

The  adjustment  relied  on  by  the  plaintiff  was  a  letter  written  by 
Allison  to  the  plaintiff.     After  the  preliminary  proof  had  been  dulj 

f)resented  to  the  agent  of  the  defendants,  he  wrote  the  following 
etter  to  the  plaintiff: 

St.  John,  N.  B.,  IDth  January,  1SG9. 

Dr.   ROBEIIT  THOJdSON, 

De«ir  Sir, — I  have  examined  the  documents  explaining  your  claim  aa  mortgagee  d 
the  Alfred  Ciilmour  mills  on  the  Magaguadavic  stream,  i^arish  of  St.  (ieorge.  Th« 
loss  a2)])c;ir3  satiufactury,  ami  I  agree  to  pay  the  same  within  sixty  days  from  presenl 
date. 

Yours  truly, 

Edward  Alli.son,  Agent. 

Allison  afterwards  wrote  to  the  plaintiff  a  second  letter  as  follows 

St.  John,  X.  B.,  4th  February,  1870. 
Dr.  Robert  Thomson, 

My  Dear  Sir, — I  have  to-day  been  applied  to  by  the  agent  of  Mr.  Gilmour  relative  t» 
the  rebuilding  the  mills  recently  destroyed,  and  1  fiml  I  can  make  a  savin^^  to  the  Com 
pany  by  restoring  them.  I,  however,  wish  to  consult  \iith  you  on  the  sulbject  prior  t< 
giving  iiny  euct^uragement.  In  your  capacity  of  nioi-tgagee  the  (.  ompany  are  bound  in 
protect  you  from  loss  under  all  circumstances,  but  in  doing  so  I  wish  to  make  the  loss  a 
small  as  possible,  and  should  we  not  restore  tlie  mills,  making  them  in  all  respects  a 
good  as  prior  to  tlie  tire,  it  may  be  to  the  interest  of  the  Company  to  assume  yon 
mortgage,  paWng  you  in  full  wliat  the  pro}>erty  may  owe  you,  taking  an  assignment  o 
your  bond  and  mortgage.  I  wouM  repeat  the  Company  liold  themselves  liable  to  you 
to  indenuiify  you  fully,  so  that  in  no  case  you  shall  come  to  loss. 

I  am  yours  truly, 

Edward  Allison. 

Allison  stated  in  his  evidence  that  had  the  plaintiff  insisted  oi 
payment  at  the  time  the  tii-st  letter  was  written,  and  not  given  the 


HILARY  TERM,  THIRTY-FOURTH  VICTORIA.  2G1 

Thonacni  v.  The  Liverpool  and  London  and  Globe  Insurance  Comjmny. 

^^y  days  asked  for  by  him,  he  would  then  have  paid  the  amount 
^f  tie  claim.     The  learned  Chief  Justice  told  the  jury  that  they 
Ooald  only  find  for  the  plaintiff,  for  the  amount  of  the  loss  they  were 
CMtisfied  from  the  evidence  he  had  actually  sustained  by  the  destruc- 
tion of  the  property,  that  the  insurance  of  the  different  subject- 
matters  must  be  treated  as  entirely  separate  and  distinct,  and  that 
they  could  only  find  for  the  value  of  each  subject-matter  insured. 
He  directed  them  also  that  if  they  found  the  defendants  by  their 
&£;ent  had  adjusted  the  loss  with  the  plaintiff,  and  there  was  no  mis- 
take in  fact  or  fraud,  though  that  would  not  conclusively  bind  the 
defendants,  it  would  be  evidence  for  the  jury  of  the  amount  of  the 
loss.     The  jury  found  a  verdict  for  the  full  amount  of  the  plaintiff  s 
cJjum. 

A,  i.  Palmei'y  Q.  C,  in  Michaelmas  Term  last  obtained  a  rule  visl 

^or  a  new  trial  on  the  grounds  of  misdirection  and  the  verdict  beino: 

«i^ainst  evidence.     He  contended  that  the  learned  Judge  had  given 

wrong  construction  to  the  adjustment;  that  Allison  only  pronjised 

pay  the  amount  of  the  loss,  and  that  the  adjustment  was  merely 

admission  that  the  fire  took  plaa^  honestly,  and  that  the  Company 

'ould  pay  the  plaintiff's  actual  loss.     In  consequence^  of  this  being 

lie  case  it  was  impossible  from  the  evidence  to  show  that  the  plain- 

"fciff  had  lost  the  sum  claimed. 

S,  JR.  Thomson^  Q.  C,  showe<l  cause  on  a  fonuer  day  in  this  term: 
is  quite  clear  that  the  adjustment  in  the  absence  oi  any  frau<l  or 
»lse  swearing  is  entitled  to  stand.  There  was  eonliicting  evidence 
to  the  value  of  the  mill,  but  the  adjustment  having  been  iiiaile 
'^d  the  promise  to  pay  the  claim  given  by  the  agmt  uf  the  Com- 
with  all  the  facts  before  him,  and  there  being  no  imputation 
the  bonoRjuies  of  the  transaction,  the  jury  had  a  perfect  riiilit  to 
:e  that  adjustment  as  evidence  of  the  amount  of  the  plaintiff's 
lcD8».  Luckie  v.  Bushby,  (13  C.  il,  8(5  k)  Adams  r.  Saunders,  {4f  C. 
^c  P.,  25.)  An  adjustment,  though  it  may  not  be  conclusive,  is  ren- 
dered so  by  verdict.     Reed  v.  Mcljaughlin,  (ante  12.N.) 

A.  L,  Palmer,  Q,  C,  contra.     1.  The  finding  of  tin.- jury  in  this 

^^«se  is  no  finding  at  all,  for  nothing  more  is  found  than  is  admitted 

■^jihe  pleadings.     They  have  found  aus  adjustment,  but  it  dots  not 

^Jedfy  the  amount  of  the  loss.     The  terms  of  the  adjustment  are 

L       ^lat  the  defendants  wei*e  willing  to  make  the  plaintiff  whole,  but 

I      *^o  sum  was  named.     Nothing  short  of   a  substituted  agreement 

1      "Mrould  bind  the  defendants,  but  there  is  no  sucli  thing  in  tliis  case, 

ft  -    aaidif  there  was  it  is  not  declared  on.     Smith  r.  Trowsdale,  (8  E.  & 

K    ^83.) 
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2.  The  jury  have  been  allowed  to  take  into  consideration  tl 
whole  interest  of  the  Gillmours,  legal  and  equitable,  and  have  m 
been  confined  to  the  mere  amount  of  the  plaintiffs  loss.  A  mor 
gager  who  insures  his  interest  cannot  recover  beyond  the  amount  i 
his  loss.  He  has  only  an  insurable  interest  to  the  amount  which  h 
mortgage  is  diminished  in  value  by  the  fire,  and  cannot  recover  moo 
than  that. 

Cur.  adv.  vniL 

Allen,  J.,  now  delivered  the  judgment  of  the  Court. 

The  Chief  Justice  in  this  case  distinctly  told  the  jury  that  the 
could  only  find  for  the  plaintiff  or  the  loss,  they  were  satisfied  froi 
the  evidence,  he  had  actually  sustained  in  the  destruction  of  tl 
property;  that  the  insurance  on  the  different  subject-matters  mm 
be  treated  as  entirely  separate  and  distinct;  and  that  they  could  on] 
find  for  the  value  of  each  subject-matter  insured.  An  adjustmei 
of  the  loss,  after  the  defendants  had  received  the  preliminary  proc 
was  offered  in  evidence.     (See  preceding  page.) 

Tlie  last  letter  was  written  after  Allison  knew  that  Gillmot 
claim  undivided  interest  in  the  mill.  In  addition  to  this,  Mr.  Alliso 
stated  that  had  the  plaintiff'  insisted  on  payment  at  the  time  Hi 
fii-st  letter  was  written,  and  not  given  the  sixty  days  asked  for  b 
him,  he  would  then  have  paid  the  amount.  The  Chief  Justi( 
directed  the  juiy,  that  if  he  found  the  defendants,  by  their  agen 
had  adjusted  the  loss  with  the  plaintiff",  and  there  was  no  mistah 
in  fact  of  fraud,  though  that  would  not  conclusively  bind  the  Con 
pany,  it  would  be  evidence  for  the  jury  of  the  amount  of  the  losi 
and  he  ruled  with  reference  thereto,  in  the  words  of  the  Judges,  i 
Luckie  v.  Bushby,  (13  C.  Bench,  8G4),  reading  their  judgments  c 
part  of  his  charge,  and  at  the  same  time  called  the  attention  of  tl 
jury  to  the  other  evidence  in  the  cause,  stating  that  though  1 
could  not  make  out  therefrom  that  the  mill  building  was  of  tl 
value  claimed  under  the  policy,  he  left  the  whole  evidence  to  ther 
distinctly  telling* them  they  could  only  find  for  the  plaintiff  for  til 
actual  value  of  his  interest  in  the  mill  building,  of  which  they  muj 
be  satisfied.  This  direction  we  think  right.  The  jury  found  tl 
full  value  insured,  and  they  must  have  adopted  the  agent's  valuatioi 
as  admitted  by  the  adjustment,  rather  than  the  value  to  be  gathere 
from  the  other  evidence  in  the  case,  and  we  think  they  had  a  rigl 
to  do  so. 

In  Luckie  v.  Bushby,  Jervis,  C.  J.,  says:  "I  think  the  adjustmei 
"has  not  the  effect  of  ascertaining  and  rendering  liquidated  th 
"  amount  of  the  plaintiffs  claim,  so  as  to  dispense  with  the  intervei 
"  tion  of  a  jury  ;  but  is  only  a  means  to  enable  the  jury  to  fix  th 


HILABT  TERM,  THIRTY-FOURTH  VICTOIRA.  264 

Hogan  V.  Whitehead,  and  another. 

''amount  for  which  their  verdict  ought  to  be  given.     It  is  not  an 

*  absolute  and  final  settlement  which  is  to  be  binding  on  the  parties. 

"It  may  or  may  not,   though  generally  it  will,  be   binding  and 

'*  oonclusive  on  the  jury  and  on  the  parties  as  to  the  amount."     Oress- 

WeU,  J.,  says :  "  By  the  adjustment,  the  parties  have  agreed  that  the 

**  damages  shall  be  assessed  at  a  certain  sum.     It  may  be,  that  this 

*•  would  prevent  either  from  saying,  without  some  substantial  gi'ound, 

"  that  the  sum  so  agreed  is  not  the  proper  measure  of  damages ;  but 

*'  still  it  is  only  a  mode  of  enabling  the  jury  more  easily  to  arrive  at 

•*the  proper  estimate."     And  Talfourd,  J.,  says:  "The  adjustment 

■•*  undoubtedly  is  strong  evidence  to  determine  the  amount  of  the 

^*  plaintifl^s  claim  upon  the  policy,  but  it  is  not  conclusively  binding 

•*  upon  the  parties.     Practically,  it  may  or  may  not  be  that  the  adjust- 

*•  ment  dispenses  with  the  decision  of  a  jury  as  to  the  amount  of  the 

'**  damages ;  but  still  there  may  be  other  evidence ;  it  may  be  shown 

**  that  there  was  mistake  or  misrepresentation." 

As  to  the  objection  by  the  defendants'  counsel,  that  as  the  plaintiflf 
luad  only  insured  his  mortgage  interest,  and  there  was  other  property 
jsovered  by  the  mortgage,  sufficient  (as  he  alleged)  to  cover  the 
plaintiffs  claim,  he  could  not  therefore  recover  in  this  action.  This 
IS  a  proposition  to  which  we  can  by  no  means  assent,  as  we  are  not 
^aware  of  any  clida  or  authority  binding  on  this  Court  in  which  such 
JB^  doctrine  has  ever  been  in  the  slightest  degi-ec  countenanced. 
The  rule  for  a  new  trial  will  therefore  be  discharged. 


HoGAN  V,  Whitehead,  and  another, 

*IVo  defendants  were  arrested  under  a  ca.  tta.  One  of  them  l>eing  discharged  from 
coitody  on  part  payment,  by  the  plaintiff,  the  other  was  discharged  by  order  of  a 
Judge.  Aji.  fa,  was  afterwards  issue<l  against  him  for  the  same  debt,  and  a  levy 
suule  under  it.  The  defendant  applie<l  to  have  this  set  aside,  and  the  plaintiff  applied 
to  set  aside  the  order  of  discharge.  The  Court  thought  the  letter  had  been  improp- 
erly made,  but  allowed  it  to  stand,  and  also  the  fi.  fa.  and  levy,  on  the  i)lamtiff 
nnaertaking  not  to  issue  another  execution. 

C  H.  B.  Fisher,  in  Easter  Term  last,  moved  on  behalf  of  the 
defendant  Whitehead,  for  a  rule  niai  to  set  aside  a  fi.  fn.  execution 
issued  to  the  sheriff  of  the  County  of  York  on  the  judgment  in  this 
JBuit,  and  under  which  a  levy  had  been  made  on  Whitehead  s  lands 
iuid  tenements,  upon  the  gi'ounds  following :  1st.  That  plaintiff  had 
^Wcepted  one  half  of  the  judgment  debt  from  the  other  defendant 
Ihitnerford,  and  discharged  him  from  custody  under  a  ca.  «a.,  on 
"^ch  he  and  the  defendant  Whitehead  were  arrested  and  in  custody 


265  CASES  IN  THK  SUPREME  COUBT. 


Hogan  V.  AMiitehead,  and  another. 


of  tlie  sherifF  of  C^arleton,  and ;  2ndly,  That  Mr.  Justice  All 
by  liis  onler  of  date  the  8th  May,  18G0,  oixlered  the  del 
Whiteliead  to  be  discharged  from  custody  under  the  ca,  sa.y  in 
as  tlu;  release  of  Rutlierford  therefrom  by  plaintifi*  was  a  satL 
of  the  judgment.  So  long  as  that  order  remained  in  force,  1 
could  not  issue  a /?.  fa.  even  if  the  anvst  under  the  ca,  so. . 
amounted  to  a  satisfaction  of  the  judgment. 

Fntser  shoAved  cause  against  this  rule  in  Trinity  Tenn  last 
remove  the  objection  made  that  no  Ji  fa,  could  be  issued  w! 
Judge's  order  remained  in  force  he  thereupon  moved,  on  al 
accounting  for  the  delay,  for  a  rule  to  rescind  the  order  of  Mr. 
Allen  of  8th  Mav,  18G9,  discharirin'j  the  defendant  A\niitehea 
the  custody  of  the  sheriff  of  Carleton,  and  statmg  that  def 
were  arrested  on  a  ca.  aa.  issued  out  of  the  Supreme  Cour 
judgniLnt  in  this  suit.  The  plaintiffs  attorneys  receive 
Kutheiford,  one  of  the  defendants,  one  half  of  the  ju 
expressly  on  account  and  not  as  a  satisfaction  of  the  whole  ju 
det)t,  and  gave  a,n  authority  to  the  sheriff  of  Carleton  to  di 
him  from  custody,  under  which  he  was  discharged.  The  ] 
Whitehead  thereupon  applied  to  Mr.  Justice  Allen  for  an  o 
his  discharge,  upon  the  gi'ound  that  the  relcciso  of  one  of  iy 
debtors  from  custody  amounted  to  satisfaction  of  the  judgm 
entitled  the  other  defendant  (Whitehead)  to  his  dischar^ 
Justice  Allen  taking  that  view  of  the  matter  made  the  ordei 
8th  May,  ISGO,  for  the  discharge  of  Whitehead.  The  plaint 
issued  a.Ji.fu.  to  York  upon  the  judgment,  and  levied  the  j 
the  lands  and  tenements  of  Whitenead  for  the  unsatisfied  par 
debt 

The  reason  of  a  delay  in  making  this  application  to  set  a 
Judge's  order  was  that  the  plaintiff's  attorney  had  been  of 
that  they  could,  without  setting  aside  the  Judge's  order,  cons 
judgment  as  an  unsatisfied  judgment,  and  issue  a^. /rr.  an 
good  remedy.  Up  to  that  time  the  Judge's  order  had  not  be< 
a  rule  of  Court.  The  plaintiff  did  not  now  seek  to  resi 
defendant  Whitehead  to  custody,  but  merely  wished  to  li 
femedy  against  the  defendant  Whitehead's  property  under  tl 

A  rule  nisi  being  granted. 

C,  H,  B.  Fisher,  on  a  former  dav  in  this  term,  showed  cai 
tending  that  the  application  was  too  late,  citing  2  Chittv,  An 
1597 ;  GriiBn  r.  Bradley  (18  L.  J.  C.  P.  1)7). 

Fraser,  contra,  contended  that  the  defendants  were  not  inj 
the  delay,  but  rather  the  contmry.     The  plaintiff  did  not  des 
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to  restore  the  defendant  Whitehead  to  custody,  but  to  proceed  at^ainst 
His  property.  The  judgment  was  not  satisfied,  and  plaintiff  had  a 
right  to  issue  his^^.  /a.  It  was  not  necessary  to  set  aside  the  Judge's 
order  before  doing  so. 

Cur,  adv.  vidt. 

I        Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

*         We  do  not  think  the  defendant  Whitehead   should  have  been 
'    discharged  on  the  va.  m.     By  his  discharge  the  plaintiff'  lost  the 
satisfaction  of  his  body,  but  there  having  been  no  satisfation  of  the 
debt  the  plaintiff*  should  not  lose  the  benefit  of  the  judgment  against 
the  defendants'  property  because  he  has  improperly  obtained  his  dis- 
charge on  the  ca.  sa.,  any  more  than  he  would  if  the  plaintiff'  had 
consented  to  his  discharge  under  the  Revised  Statutes,  cap.  124,  §  11. 
We  see  no  absolute  necessity  for  rescinding  the  Judge's  order  for 
tike  discharge,  but  great  inconvenience  by  doing  so,  and  that  it  is 
in.ost  for  the  interest  of  the  defendant  that  it  should  stand,  and  so 
prevent  his  being  restored  again  to  custody.     As  the  plaintiff'  is 
"W^ing  to  rely  now  on  the/f.  /a.  and  aban<lon  any  light  to  re-arrest 
titke  defendant,  we  think  the  ends  of  justice  will  be  best  secured  by 
lowing  the  present  yi. /r/..  and  levy  to  stand,  the  plaintiff'  under- 
ing  not  to  issue  another  ca.  sa.  or  Uike  any  proceedings  agaiiLst 
''WThitehead  or  his  sui*eties  by  reason  of  the  wrongful  discharge. 

Rule  accordin^^ly. 


iw'is  C.  Kelly,  and  another,  v.  The  Liverpool  and  London  and 

Globe  Insurance  Company. 

aeplaintifis'  mill  was  insured  by  the  dcfcndauts  in  plaintiffs'  names,  tlie  sum  insured 
in  case  of  loss  to  l>e  paid  to  M.,  the  mortgagee  of  the  promises.  This  j)oUcy  was 
itaewed  on  uaying  the  premium,  but  shortly  before  renewal  the  plaintiffs'  gave  a 
timd  party,  I*,  an  absolute  conveyance  oi"  tlie  i»n)i>erty,  P.  entering  into  an  agree- 
nient  to  reconvey  to  plaintiffs  on  compliance  with  certain  conditions. 

•Id,  That  this  conveyance  to  P.  was  intended  to  operate  as  a  mortgage  only,  and  that 
the  plaintiffs  had  an  insurable  interest. 

^^^re  a  policy  of  insurance  contained  a  condition  that  it  should  l>e  void  in  case  of 
Wy  other  insurance  being  effected  on  the  same  premises  elsewhere,  imle3S  notice 
w«i  given  to  the  C-ompauy  issuini^  the  i»oIicy,  it  was  lichl  U)  api>ly  only  to  insurances 
effected  by  tlie  holders  of  the  policy,  or  for  their  benefit  or  with  their  knowledge 
uid  consent. 

This  was  a  special  case  agreed  to  by  consent  of  the  parties,  and 
^*rtered  by  his  Honor  Mr.  Justice  Weldon  to  be  submitted  for  the 
^"piuion  of  the  Supreme  Court.     The  special  case  is  as  folloAvs  : — 
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It  is  admitted  by  the  parties,  their  counsel  and  attorneys,  that  th^ 
defendants  entered  into  the  policy  of  insurance,  a  copy  whereof  || 
hereunto  annexed,  marked  A,  and  that  the  same  was  renewed  by 
them  on  the  10th  day  of  December,  1868,  for  one  year,  the  premiam 
being  paid  by  John  McAllister,  mentioned  in  the  said  policy,  on  the 
14th  day  of  December  aforesaid,  to  the  defendants'  agent,  who  ther&* 
upon  handed  to  him  the  renewal  receipt,  which  is  as  follows : 

New  Brunswick  Agency. 

The  Liverpool  and  London  and  Globe  Insurance  Company  Renewal  Receipt  Ko. 
6696,  Policy  No.  1,011,669,  dated  lOth  December,  1867,  renewed  from  10th  Dec^nbtf^ 
1868,  to  10th  December,  1869,  name  of  insured  Kelly  and  \Vharff,  proi>erty  covered, 
Steam  Mill  and  Machinery,  Parish  St.  Patrick,  N.  B.,  sum  insurea  $3000,  at  6  par 
cent,  for  12  months  $189. 

St.  John,  New  Brunswick,  14th  December,  1868,  received  the  sum  above  mentiooed 
for  the  renewal  of  said  policy,  to  10th  December,  1869. 

( Signed, )  EDWARD  ALUSON 

Atjent  to  the  Compcuy, 

That  the  said  John  McAllister  was  mortgagee  of  the  said  premises 
under  a  mortgage  from  the  plaintiffs,  dated  the  Lst  day  of  December, 
A.  D.  1807,  a  copy  whereof  is  hereunto  annexed  marked  B. 

That  on  the  10th  day  of  October,  A.  D.  1868,  the  plaintiffs  coa- 
veyed  all  of  their  interest  in  the  insured  premises  to  Thomas  IC 
Hamilton  and  Seth  M.  Todd  by  way  of  mortgage,  a  copy  of  whick 
mortgage  is  hereunto  annexed  marked  C. 

That  on  the  same  day  they  made  a  further  conveyance  of  the  sam^ 
premises  to  Charles  C.  Peabody  and  William  McDonald  by  way  o^ 
mortgage,  a  copy  of  which  mortgage  is  hereunto  annexed  marked  I^ 

That  on  the  same  day  they  made  a  further  conveyance,  an  absolute 
deed  with  an  agreement  to  reconvey,  of  the  same  premises  to  Fred- 
erick A.  Pike  and  Samuel  Kelly  to  whom  they  were  indebted,  anc 
who  had  incurred  certain  liabilities  for  them,  a  copy  of  which  con- 
veyance is  hereunto  annexed  marked  E,  and  the  said  Samuel  Kell^ 
and  Frederick  A.  Pike  at  the  same  time  entered  into  an  agreemenf 
with  them  to  reconvey,  a  copy  whereof  is  hereunto  annexed  marked  F" 

That  on  the  8th  day  of  September,  A.  D.  18G9,  the  said  Fredericfa 
A.  Pike  and  Samuel  Kelly  effected  an  insurance  upon  their  interest 
in  the  premises  so  insured  with  the  Inipeiial  Insurance  Company  tc 
the  amount  of  three  thousand  dallars  against  loss  by  fire  upon  the 
same  premises,  for  twelve  months  from  the  same  date,  loss,  if  any" 
payable  to  the  said  Samuel  Kelly. 

That  on  the  7th  day  of  September  aforesaid,  the  said  Frederick  A- 
Pike  and  Samuel  Kelly  effected  an  insurance  upon  their  interest  in: 
the  premises  so  insured  with  the  Independent  Insurance  Companji 
of  Boston,  to  the  amount  of  four*  thousand  dollars  against  loss  bji 
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I  the  same  premises,  for  twelve  months  from  the  said  date, 
ny,  payable  to  the  said  Frederick  A.  Pike, 
m  the  3rd  day  of  October,  A.  D.  1869,  the  said  premises  so 
as  aforesaid  were  wholly  destroyed  by  fire,  of  which  the 
;  forthwith  gave  notice  to  the  defendants'  agent,  and  on 
k  day  of  the  same  month  furnished  the  defendants  with  pre- 
proof  in  due  form. 

ihe  defendants  had  no  notice  whatever  of  any  of  the  said 
3S,  except  that  to  McAllister,  nor  of  the  said  conveyance  to 
k  A.  Pike  and  Samuel  Kelly,  nor  of  the  agreement  so  signed 
,  nor  of  the  subsequent  insurances,  or  either  of  them, 
he  premises  so  destroyed  were  of  greater  value  than  the 
so  insured  thereon. 

•laintiffs  were  owners  at  the  time  of  the  making  of  the 
3  to  McAllister,  and  remained  in  possession  up  to  the  time 
re. 

iiestions  for  the  opinion  of  the  Court  are: 
ler  the  plaintiffs  are  entitled  to  recover  imder  the  said  policy 
ly  circumstances. 

sing  that  they  would  imder  any  circumstances  be  entitled  to 
whether  they  are  prevented  from  recovering  such  insurance 
jonveyances  above  set  forth,  or  either  of  them,  or  by  the 
mi  insurance  effected  on  the  said  premises, 
lent  to  be  entered  for  the  plaintiffs  or  defendants  in  accord- 
h  the  opinion  of  the  Court,  upon  the  above  facts, 
lestion  arase  at  the  argument  with  regard  to  any  of  the  doc- 
kimexed  to  the  special  case,  with  the  exception  of  part  of  the 
dition  of  the  policy  of  insurance,  the  material  portion  of 
as  follows:  "That  persons  who  have  insured  property  with 
pany  shall  give  notice  of  any  other  insurance  already  made 
I  shall  aftei-wards  be  made  elswhere,  so  that  a  memorandum 
other  insurance  may  be  indorsed  on  the  policy  or  policies 
with  this  company,  otherwise  such  policy  or  policies  shall 

ftse  was  ai^ued  in  Michaelmas  Term  last. 

Palmer,  Q.  C,  for  the  plaintiffs.  The  first  point  made  by 
ndants  is  that  we  have  no  insurable  interest;  I  contend  that 
3.  If  the  plaintiffs  had  absolutely  sold  their  equity  of  re- 
Q  without  any  agreement  to  reconvey  they  would  still  have 
insurable  interest.  There  still  remained  the  mortgage  inter- 
eAllister,  which  they  would  be  boimd  to  protect  by  insurance, 
would  stand  in  the  relation  of  trustees  to  him,  and  the  in- 
is  payable  to  him.    The  conversance  to  Pike  and  Kelly, 
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limited  as  it  is  by  the  agreement  to  reconvey,  is  in  effect  only 
moi't.<(age.  They  contend  also  that  we  cannot  recover,  because,  \ 
the  Sth  condition  of  the  policy,  we  were  i-crqiiired  to  give  notice 
any  other  insui-ance  being  effected.  But  we  were  not  aware  of  ai 
such  insurance,  a:nd  therefore  could  not  give  notice  of  it.  The  OQI 
dition  plainly  means  any  other  insurance  made  by  us  or  for  oi 
benefit.  It  does  not  refer  to  insurances  effected  by  any  one  but  tli 
parties  interested  in  the  former  one.  Jackson  v.  Mass.  Mutual  Ki 
Insurance  Company  (23  Pick.  Mass.  Rep.  418);  Park  v.  Phcenixln 
surance  Company  (19  Upper  Can.  Q.  B.  110). 

JacJiy  Q.  C,  contra.  The  substantial  answer  to  this  case  is  con 
tained  in  the  8th  condition  of  the  policy,  which  is  as  follows:  "Tha 
persons  who  have  insured  property  with  this  company  shall  giv 
notice  of  any  other  insurance  alieady  made,  or  which  shall  aftei 
wards  be  made,  elsewhere,  so  that  a  memorandum  of  such  otbe 
insurance  may  be  indorsed  on  the  policy  or  policies  effected  with  thi 
company,  otherwise  such  policy  or  policies  shall  be  void."  It  is  n 
excuse  to  say  that  the  plaintiff  was  not  aware  of  this  insurance,  i 
was  his  duty  to  act  with  the  property  in  such  a  manner  as  to  pn 
vent  others  from  insuring.  The  object  of  the  condition  is  to  prcvei 
parties  from  insuring  property  to  its  full  value.  The  plaintiff  havii 
done  an  act  which  enabled  other  parties  to  insure,  is  responsible  f 
such  insurance;  it  is  a  breach  of  the  condition,  and  the  policy 
therefore  void. 

A.  L.  PalmeVy  Q.  C,  in  reply  contended  that  the  condition  coil 
only  refer  to  insurance  made  for  the  V»enefit  of  the  plaintiff,  and  th 
the  present  case  was  not  affected  by  it. 

Chir.  adv.  itdt 

Ritchie,  C.  J.,  now  delivered  the  judguient  of  the  Court. 

This  is  an  action  of  covenant  on  a  policy  of  insurance  against  lo 
or  damage  by  fire,  policy  dated  12th  December,  18G7,  by  which  tl 
defendants  did  insure  certain  properties  mentioned  in  the  poli( 
against  loss  or  damage  by  fire,  as  follows :  one  thousand  dollars  ( 
the  buildings  of  their  steam-power  saw-mill,  timber-built  ai 
shingled,  and  situate  on  the  Digdetjuash  River,  in  the  parish  of  S 
Patrick,  County  of  Charlotte ;  one  thousand  doUai-s  (m  the  en<nn» 
and  l)oiler  of  said  mill ;  one  thousand  dollars  on  machinery  of  a 
descriptions  contained  and  in  use  in  said  mill,  in  all  three  thousar 
dollai-s,  from  the  10th  December,  18G7,  until  the  10th  Decern b€ 
18()8,  subject  to  ceitain  conditions  and  stipulations,  indorsed  on  tl 
policy  which  constituted  the  basis  of  the  insurance — loss,  if  an 
payable  to  John  McAllister.     This  policy  was  renewed  fix>m  lOt 
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December,  1868,  to  10th  December,  18G0.  The  condition  No.  8, 
indorsed  on  the  policy,  is  the  one  upon  which  one  question  in  this 
cause  arises,  and  is  as  follows  :  That  persons  who  have  insui-ed  pro- 
perty with  the  company  shall  give  notice  of  any  other  insurance 
already  made,  or  which  shall  afterwards  be  made  elsewhere  on  the 
ttme  property,  so  that  a  memorandum  of  such  other  insurance  may 
be  indorsed  on  the  policy  or  policies  effected  with  the  com])any, 
othei'wise  such  policy  or  policies  will  be  void,  and  in  case  of  the 
assured  holding  any  other  policy  on  property  in  the  same  premises, 
subject  to  average,  then  this  policy  is  declared  to  l)e  subject  to 
average  in  like  manner,  provided,  however,  that  on  such  notice  l.)eing 
pven  at  any  time  after  the  issue  of  the  policy,  it  shall  be  obtional 
with  the  Company  to  cancel  such  policy,  returning  the  premium  for 
flie  unexpired  term  therof,  if  they  shall  then  so  deem  tit ;  and  in  any 
event  the  assured  shall  not,  in  case  of  loss  or  damage,  be  entitled  to 
demand  or  recover  from  this  company  any  greater  portion  of  the 
lo88  or  damage  sustained  than  the  amount  hereby  insured  shall  bear 
to  the  whole  amount  insured  on  such  property.  The  fire  haj)pened 
during  the  existence  of  the  policy  as  continued  by  the  renewal 
receipt.  The  caiLse  came  before  as  on  a  special  case,  settled  by  order 
of  Mr.  Justice  Weldon,  by  which  it  appears  that  on  the  iii-st  of 
December,  18G7,  the  said  John  McAllister  was  morticagee  of  the 
sud  premises  under  a  mortgage  from  the  said  plaintiffs,  a  C(>[)ji  of 
which  is  annea:ed  to  fite  special  cuHe.  In  the  copy  of  inortgai^e  to 
John  McAllister,  annexed,  the  property  is  described  as  follows: 
A  certain  parcel  of  land  situate  in  the  parish  of  St.  Patrick,  in  the 
County  of  Charlotte,  in  the  Province  of  Nrv.-  Bruus;vick,  Dominion 
of  Canaxla,  on  the  westerly  side  of  the  Digdecjuasli  River,  at  Still 
Water  Bridge,  so  called,  and  ]x)undod  as  follows:  on  the  easterly 
side  by  said  Digdequash  River,  north-westerly  by  th^  County  road, 
and  south-westerly  by  land  of  John  Pike,  containing  one  acre  more 
or  less,  and  being  the  lot  on  which  stands  the  steam  mill  built  by 
the  said  Kelly  and  Wharff,  and  the  same  descrilied  in  a  deed  of 
John  Pike  to  said  Kelly  and  Wharff,  whicli  was  fyled  for  record  in 
the  Registry  of  Deeds  for  Charlotte  County,  on  the  22nd  c)f  Novem- 
ber, 1807 ;  reference  to  such  deed  and  the  record  of  the  same 
aforesaid  for  a  particidar  description  of  the  land  which  is  hereby  con- 
'^eyed  together  with  the  mill  and  appui-tenanci*s  tliereon  standing. 
The  special  case  also  states  two  other  conveyances  from  tlu'  plain- 
tiffs, one  to  Hamilton  and  Todd,  another  to  Peal)odv  and  ^.icDonald, 
^  each  instance  stated  to  be  by  way  of  mortgage,  a  coj)y  of  which 
'^ortgage  is  in  both  cases  annexed  to  the  special  case.  The  de-icrip- 
ttju  of  the  land  so  conveyed  is  quite  tlie  same  as  that  of  the  land 
•'^cribed  in  the  mortgage  to  John  McAllister. 
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The  case  also  states  a  conveyance  of  the  same  premises  from  thi 
plaintiffs  to  Frederick  A.  Pike  and  Samuel  Kellv,  to  whom  the; 
were  indebted,  a  copy  of  which  conveyance  is  attached  to  the  spe< ' 
case ;  and  the  said  Kelly  and  Pike  at  the  same  time  entered  into 
agreement  with  plaintiffs,  as  described  in  a  letter  attached  to 
special  case,  a  copy  of  which  is  also  annexed.     The  conveyance 
Pike  and    Kelly,  is  unqualified  and   absolute   by  its  terms.     Th 
premises   described  are  as  follows:   The  following  described   rea. 
estate,  situated  in  the  parish  of  St.  Patrick,  County  of  Charlotte,  IT  ^ 
B.,  being  the  same  on  which  the  said  Kelly  and  Wharff  steam  miL 
boarding   house   is   situated,   bounded  and    described   as    follows 
beginning  and  bounded  on  the  north-easterly  by  the  County 
south-easterly  and  westerly  by  land  belonging  to  Levi  W.  Young,  i 
being  the  same  tract  of  land  conveyed  to  said  Kelly  and 
by  Levi  Young  by  his  deed  dated  which  was  fyled  for 

with  the  Kogistrar  of  Deeds  for  Charlotte  County,  on  the  refere; 
being  made  to  said  deed  for  further  description  of  the  land  convey 

The  deed  to  Pike  and  Kelly  is  dated  15th  October,  1868,  ackno^v — 
ledged  19th  October,  18G8,  and  registered  the  same  day.  The  lett^^ 
attached  is  dated  15th  November,  1869,  and  is  as  follows: 

Calais,  November,  15,  1869. 

Dear  Sir, — My  iuterests  in  the  Kelly  and  Wharff  mill  at  Digdequash  was  onljr 
contingent  one.     Kelly  and  Wharff  were'  indebted  to  Samuel  Kelly  and  mys^ 
advances  and  liabilities  assumed  on  their  account,  and  we  took  a  conveyance  of 
mill  property  with  an  agreement  to  re-convey  when  we  were  relieved  of  our  liabilitxi 
and  the  advances  paid ;  that,  in  fact,  we  were  both  mortgagees,  and  the  i 
officers  must  so  consider  us. 

Signed,  F.  A.  Pike. 

And  is  directed  to  John  McAllister. 

It  is  admitted  the  plaintiffs  were  owners  at  the  time  of  makin_.^ 

the  moi-tgage  to  McAllister,  and  remained  in  possession  up  to  th ^ 

time  of  the  lire. 

The  questions  for  the  opinion  of  the  Court  are: 

1st.  Whether  the  plaintiffs  are  entitled  to  recover  under  any 
cumstances. 

2nd.  Supposing  that  they  would,  under  any  circumstances, 
entitled  to  recover,  whether  they  are  prevented  from  recovering  sui 
insurance  by  the  conveyances  above  set  forth,  or  either  of  them, 
by  the  subsequent  insurance  effected  on  the  said  premises. 

Judgment  to  be  entered  for  the  plaintiffs  or  defendants  in  acco: 
ance  with  the  opinion  of  the  Court  upon  the  above  facts. 

The  special  case  sets  forth  that  John  McAllister  was  mortgage^ 
of  the  said  premises  (that  is,  the  premises  insured)  under  a  mo:  ' 
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.  Kdly,  and  another,  v.  The  liTexpocd  and  London  and  Globe  Inhorance  Go. 

le  plaintiffs,  dated  the  first  of  December,  A.  D.  1867,  a  copy 
th  IS  annexed  to  the  special  case.  Now,  taking  the  descnp- 
the  property  so  conveyed  from  such  conveyance,  we  find 
\  metes  and  bounds  and  the  person  from  whom  it  is  therein 
the  plaintiffs  derive  title,  it  by  no  means  agrees  with  that 
xl  to  Pike  and  Kelly,  either  in  metes  and  bounds  or  the  per- 
n  whom  the  plaintim  derive  title;  on  the  contrary,  comparing 
aiption  in  the  mort^'j^age  to  McAllister  with  that  in  the  con- 
5  to  Pike  and  Kelly,  the  property  conveyed  to  Pike  and  Kelly 
uppear  to  be  quite  a  different  one  from  that  mortgaged  to 
ter,  if  it  be  that  the  property  conveyed  to  Pike  and  Kelly 
ler  and  different  from  that  upon  which  McAllister  held  the 
fp  and  upon  which  the  mill  property  insured  stood.  It  would 
that  Pike  and  Kelly  had  really  no  insurable  interest  in  the 

Y  insured,  and  if  they,  not  having  any  insurable  interest 
did  effect  an  insurance  upon  such  mill  property,  under  the 

by  of  McLachlan,  against  the  ^tna  Insurance  Company,  the 
rould  be  void,  and  therefore  present  no  objection  to  the  plain- 
;ht  to  recover  by  reason  of  a  breach  of  such  eighth  condition, 
je  was  argued  by  counsel  on  both  sides,  as  if  the  property 
k1  to  Pike  and  Kelly  was  the  same  as  that  described  in  the 
je  to  McAllister,  and  we  therefore  presume  there  has  been 
istake  in  attaching  a  wron^  paper  to  the  special  case,  as  and 

Y  of  the  conveyance  to  Pike  and  Kelly;  we,  therefore,  will 
to  give  judgment  upon  the  two  questions  arising  upon  the 

to  Pike  and  Kelly,  and  the  effect  of  their  insuring  their 
minst  the  paper. 

Ls  to  insurable  interest  of  the  plainti£&,  they  having  made 
iyance  to  Pike  and  Kelly,  absolute  on  the  face  of  it.  In 
.  Beck,  (13  C.  B;,  N.  S.,)  at  page  673,  Willes,  J.,  indelivering 
nnent  of  the  Court,  says:  "K  we  had  been  compelled  to 
he  transfer  as  absolute,  the  ar;gtunent  would  have  been  con- 
It  appeared,  however,  that  alwough  the  transfer  purported, 
face  of  it,  to  be  absolute,  it  was  at  the  time  intended  and 
yy  the  parties  to  be  only  by  way  of  mortgage  for  securing  an 
of  money  made  by  the  transferee  to  uie  transferrer;  and, 
e,  if  this  case  had  arisen  before  the  17  and  18  Vict,  cap.  104, 
there  can  be  no  doubt  that  the  Court  would  have  been  at 
notwithstanding  the  ships  Registry  Act  then  in  force,  to  look 
aal  nature  and  character  of  the  transaction,  and  to  hold  that, 
k  the  transfer  appeared  to  be  absolute  upon  the  face  of  it,  it 
1^  capable  of  being  enforced  for  the  purpose  of  securing  pay- 
the  money  advanced,  and  that  as  to  anything  beyond  that 
iCane  was  in  effect  a  trustee  for  the  transferrer,  or  in  other 

18 
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words,  that  the  transferrer  had  an  equity  of  redemption,  and  there- 
fore an  interest  that  was  insurable.  It  is  unnecessary  to  go  through 
all  the  cases  which  establish  that  proposition,  the  last  of  them  in 
which,  I  believe,  all  the  former  decisions  are  referred  to,  is  Gardnei 
V.  (.'azenoo,  1  H.  &  N.,  423.  The  authority  of  this  case  has  been 
acted  on  in  our  own  Courts.  See  Miller  r.  Stymest.  The  lattei 
attached  to  the  special  case  shows  that  the  conveyance  to  Pike  anc 
Kelly,  though  absolute  on  its  face,  was,  in  fact,  agreed  and  intendec 
by  the  parties  to  be  a  mortgage.  This  gave  the  plaintiff  an  equity 
of  redemption,  and  we  think  established  such  an  interest  as  woola 
entitle  him  to  insure. 

As  to  the  objection  that  other  insurances  had  been  effected  whid 
ought  to  have  been  communicated  under  the  eighth  condition,  w" 
think  this  eighth  condition  refers  to  other  insurances  made  by  tl^ 
assured,  the  plaintiffs,  or  made  for  their  benefit,  at  their  instance,  a 
with  their  knowledge  or  consent.  In  this  case  it  neither  appeaK 
that  plaintiffs  were  in  any  way  interested  in  the  insurance  maae,  cz 
that  they  had  any  knowledge  thereof. 

We  therefore  think  they  are  entitled  to  recover  the  full  amount  oc 
their  policy  with  interest. 


Black  v.  Hazen. 
(Equ  Ity — Appeal) 


A  ju<lgracnt  creditor  who  has  obtained  a  lien  on  the  lands  of  the  debtor  by  registeriiu^ 
inciiicrial  of  judgment,  cannot  enforce  his  lien  in  a  Court  of  Equity  until  he  oil 
exhaudtc'd  his  legal  remedies. 


Where  the  plaintiff's  bill  for  the  purpose  of  enforcing  a  lien  created  by  a  restored 
morial  of  judgment  on  lands,  ttid  not  state  that  the  plaintiff  had  no  legjJ  remedy 
that  the  personal  estate  was  insufficient  to  pay  the  debt  it  was  dismiased  ^ 
demurrer. 

Tliis  was  an  appeal  from  a  judgment  of  Mr  Justice  Fisher  fi 
Equity.  The  bill  set  forth  that  on  12th  October,  1848,  the  plaintS 
recovered  a  judgment  in  the  Supreme  Court  against  George  AiidersO 
and  David  H.  Anderson,  for  £205  Os.  lid.,  and  on  the  10th  Octobtf 
registered  a  memorial  of  this  judgment  in  the  Registry  Office  for  tt: 
City  and  County  of  St.  John;  that  on  the  21st  March,  1854,  he  issu^ 
tiji.  fa.  to  levy  the  goods  and  chattels,  lands  and  tenements  of  tt 
Andersons,  but  afterwards  withdrew  the  execution  and  abandon^ 
the  levy,  on  the  Andersons  making  a  memorandum  under  tb 
respective  seals,  whereby,  in  consideration  of  such  withdrawal 
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Abandonment,  they  agreed  that  the  said  judgment  was  in  full  force ; 
that  there  was  then  due  the  plaintiff  upon  it  £87  Os.  lis.,  and  that 
they  consented  to  waive  the  necessity  of  issuing  any  ncire  fact  (is  to 
revive  it,  and  the  plaintiff  at  any  time  might  issue  execution  and 
levy  for  the  said  sum  and  interest,  they  agreeing  to  release  all  error. 
-At  the  time  of  filing  the  memorial,  George  Anderson  was  seized  in 
fee  of  a  lot  of  land  in  the  County  of  St.  John,  which  he  conveyed  to 
the  present  defendant  by  a  deed  bearing  date  10th  October,  1857. 
^e  sum  of  £87  Os.  ]ld.  being  still  due  the  plaintifl'  on  the  judg- 
ment against  the  An(lei*sons,  the  plaintiff  regristei-ed  a  memorial  in 
the  office  of  the  Registrar  of  Deeds  for  the  City  and  County  of  St. 
John,  on  the  6th  September,  18G7.     The  plaintiff,  therefore,  prayed 
that  it  might  be  decreed  he  had  a  lien  on  the  said  land  for  the  sum 
of  £87  Os.  lid.,  with  interest  from  the  20th  March,  1854,  by  virtue 
of  the  said  judgment  and  agreement ;  and  that  the  land  might  be 
sold  and  the  proceeds  applied  to  the  payment  of  the  said  judgment 
and  costs.     The  bill  contained  no  other  allegations.     To  this  bill 
the  defendant  demurred  on  the  gi'ound  that  the  plaintiff  had  shown 
no  equities,  and  that  he  had  a  remedy  at  law.     Tlie  learned  Judge 
allowed  the  demurrer  and  dismissed  the  bill.     From  this  decision  the 
plaintiff  appealed. 

Jack,  Q.  C,  for  the  appellant  contended  that  the  memorial  and 
agreement  clearly  created  a  lien  on  the  land  which  was  enforcible  in 
E(|uity;  that  even  if  it  were  true  that  the  plaintiff  had  a  remedy  at 
law  the  Court  should  not,  as  a  matter  of  course,  dismias  the  bill,  but 
order  the  remedy  as  at  law,  agreeably  to  the  tenns  of  the  Act,  2  Rev. 
Stat,  p.  83,  Sect.  20.  Courts  of  Equity  would  regard  and  enforce 
legal  liens  on  lands  as  in  this  case.  This  was  laid  down  in  Neate  v. 
The  Duke  of  Marlborough  (3  Myl.  and  C.  407).  The  original  debtor 
"Was  dead,  and  the  plaintiff  had  no  means  of  coming  against  his  estate, 
the  plaintiff  had  therefore  no  legal  remedy,  an(l  could  only  rely  on 
his  lien  on  the  land  being  enforced  in  a  Court  of  E([uity. 

D.  S.  Kerr,  Q.  C,  contra,  contended  that  the  bill  <lisclose  no  equities 
on  its  face.  It  does  not  state  that  the  personal  estate  of  the  original 
^Jefendant  has  been  exhaastcd,  and  even  if  he  were  living  and  still 
seized  of  the  land,  it  could  not  be  taken  in  execution,  until  the  per- 
sonal estate  had  been  exhausted.  The  agreement  l)etween  Black 
*nd  Anderson  was  a  mere  private  Imrgain,  and  could  not  affect  a 
ttird  party  or  his  title  to  land  which  he  had  honestly  Ijought.  If 
tile  plaintiff  has  kept  up  his  lien  by  memorials  he  has  his  remedy  at 
*^,  and  has  no  business  in  a  Court  of  Ecjuity.  An  to  the  contention 
,  ^i4t  iB  cases  where  a  demurrer  is  allowed  for  want  of  E(j[uity  the 
^urt  can  order  the  remedy  as  at  law,  how  could  that  be  done  here? 
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There  was  no  application  to  amend  The  Judge's  decision  is  i 
rem,  adjudicatarriy  and  he  has  no  power  to  go  back  and  import  i 
matter  into  it. 

JcLck,  Q.  C,  in  reply. 

Cur,  adv.  vul 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  plaintiff  comes  to  this  Court  for  the  purpose  simply  of 
forcing  his  judgment  against  the  lands  of  G.  Anderson  as  an  equiif 
charge  on  lands  conveyed  bv  Anderson  to  defendant  subsequently 
the  registry  of  a  memorial  of  a  judgment  against  D.  H.  Ander 
and  G.  Anderson.  It  appears  by  the  plaintiff's  bill  that  on  the  1 
October,  1848,  he  recovered  a  judgment  in  the  Supreme  Court  agaJ 
George  Anderson  and  David  H.  Anderson  for  £205  Os.  lid.,  and 
the  10th  October  ^^gLstered  a  memorial  of  the  said  judgment  in 
office  of  the  Registrar  of  Deeds  for  the  City  and  County  of  St.  Jo 
that  on  the  21st  March,  1854,  he  issued  a  /i. /a.  to  levy  the  go 
and  chattels,  lands  and  tenements  of  the  defendant,  directed  to 
sheriff  of  the  City  and  County  of  St.  John,  returnable  in  Elai 
Term  then  next;  and  that  in  consideration  that  he  would  wdthdi 
the  execution  and  abandon  the  levy,  the  said  George  Anderson  j 
David  HL  Andei-sorf  made  a  memorandum  under  their  resped 
seals,  whereby  they  a^eed  that  the  said  judgment  was  in  full  fo 
and  that  there  was  then  due  the  plaintiff  the  sum  of  £87  Os.  1 
and  that  the  plaintiff  had  delayed  issuing  execution  out  of  indulge 
to  them.  As  they  expect  to  have  means  of  payment  they  reqi 
that  no  further  proceedings  be  taken  on  the  said  judgment  or  ex€ 
tion;  and  they  consent  to  waive  the  necessity  of  issuing  any  a 
facias  to  revive  it;  and  that  the  plaintiff  may  at  any  time  issue  € 
cution  and  levy  the  said  sum  with  interest  and  expenses,  and  t 

re  to  release  all  error.  And  the  plaintiff,  in  consideration  ther 
idoned  the  levy  and  all  further  proceedings  on  the  said  exe 
tion.  That  upon  searching  the  record  of  the  Registrar  of  Deed: 
the  City  and  County  of  St.  John,  there  is  a  conveyance  of  cert 
lands  of  which  he  states  that  George  Anderson  was  seized  in  fei 
Uie  time  of  filing  the  respective  memorial,  in  the  parish  of  Lancas 
in  the  said  County,  from  the  said  George  Anderson  to  the  def endi 
bearingdate  the  10th  day  of  October,  1857,  and  registered  the  si 
day.  That  the  sum  of  £87  Os.  lid.  being  still  due  on  the  said  ju 
ment,  with  interest,  the  plaintiff  registered  a  memorial  in  the  oi 
of  the  Registrar  of  Deeds  for  the  City  and  County  of  St.  John, 
the  6th  ^ptember,  1867.  The  plaintiff,  therefore,  prayed  tha 
might  be  oecreed  he  had  a  lien  on  the  said  land  for  the  suxk 
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^S7  fls.  11  A,  with  interest,  at  the  time  of  the  registry  of  the  said  first 

*n(f  second  memorial  by  virtue  of  the  jud^ient  and  agreement,  with 

interest  from  the  20th  March,  1854,  and  that  the  land  might  be  sold 

And  the  proceeds  applied  to  the  payDient  of  the  said  judgment  and 

costs.     The  bill  contisdns  no  other  avennents. 

In  Godfrey  i\  Tucker,  (9  Jur.  N.  S.,  1188,)  reported  also  in  33  L. 
J-  Eq.,  559,  Sir  J.  Romilly,  IL  R.,  says:  "The  Court  intervenes  in 
lation  to  charges  on  land  in  two  cases,  one  is  where  a  mortgagee 
IS  only  an  equitable  lien,  there  he  proceeds  entirel}'  in  Equity  to 
sforce  his  claim,  but  where  a  judgment  creditor  has,  by  virtue  of 
IS  judgment,  a  legal  charge,  the  course  for  him  to  adopt  is  first  to 
e  all  necessary  proceedings  at  law,  and  then  if  he  is  unable  to 
Obtain  at  law  all  the  relief  to  which  he  is  entitled  he  can  come  to 
"tliisCourttoassist  him  in  enforcing  his  claim."  *  *  *  "This  explains 
'^le  observations  made  by  Lord  Cottenham  in  Neate  r.  Duke  of 
l&darlborough.  It  is  true  that  this  Court  regards  a  legal  lien  on  land 
^.Tiespective  of  a  Court  of  law  in  suits  for  foreclosure  and  redemption, 
ut  that  is  only  because  in  dealing  with  the  property  it  is  necessary 
regard  and  determine  the  rights  of  the  various  persons  having 
olames  upon  it.  But  when  a  judgment  creditor  comes  to  this  Court 
samply  to  enforce  his  legal  right*?,  he  must  first  show  that  he  has 
<lone  all  that  is  necessary  at  law  to  entitle  him  to  the  assistance  of 
'this  Court"  *  *  *  "The  plaintiff  was  only  a  judgment  creditor 
hose  judgment  had  not  become  enforcible  as  an  equitable  charge, 
he  had  not  sued  out  an  elegit.  He  was  not  therefore  entitled 
tjc  any  relief  in  this  Court. 

In  Smith  v.  Hurst,  (15  L.  &  E.,  527;  10  Hare,  30),  Turner,  V.  C, 
^ays :  "  Independently  of  the  remedies  given  by  the  Statute  referred 
"to  (1  &  2  Vict  c.  110),  the  rights  of  judgment  creditors  are,  I  con- 
^ve,  pnrely  legal  rights,  and  the  interposition  of  this  Court  in  their 
ftvor  rests,  as  1  apprehend,  upon  the  principle  of  aiding  the  legal 
^hts :  thus  the  Court  may  be  called  upon  to  interpose  its  aid  for 
"Wie  purpose  of  i'emo\'ing  out  of  the  way  any  impediments  which  may 
^tist  to  the  exercise  by  judgment  creditors  of  tneir  legal  rights,  or  it 
^>iay,as  I  appi*ehend,  be  called  upon  to  intei-pose  for  the  presentation 
^ihe  pToperty  pending  disputes  at  law  as  to  the  rights  of  judgment 
^«ditors,  and  the  Court,  in  the  exercise  of  its  original  juiisdiction  in 
tte  administration  of  assets,  may  alro  have  occasion  to  de«il  with  the 
igal  rights  of  judgment  creditors,  but  then  the  province  of  this 
^Sort  is  to  aid  and  not  to  supply  or  extend  the  le^l  rights.  These 
]Viiiciples  were  laid  down  by  Lord  Cottenham  in  Neate  v,  the  Duke 
<i  Marlborough  (3  Myl.  &  Cr.  407),  and  with  the  principles  there 
JWd  down  I  fully  concur.  *  *  *  "A  further  objection  was  raised 
*i  the  part  of  the  defendant  to  any  decree  being  made  in  this  cause, 
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on  the  ground  that  no  elegit  had  been  issued ;  and,  upon  looking  into 
the  cases  upon  this  subject,  I  think  that  so  far  as  i-espects  the  freehold 
estate  this  objection  is  good."     He  then  cites  Lord  Redesdale's  treatise 
on  pleading,  and  adds :  "  It  was  attempted  to  answer  this  objection- 
by  putting  the  case  upon  the  ground  of  the  jurisdiction  of  the  Court 
to  relieve  against  fraud ;  but  the  objection  rests  upon  the  plaintiflfe* 
title  being  incomplete  without  the  elegit,  and  the  answer  thereforeE 
does  not  meet  the  objection." 

We  think  the  learned  Judge  was  perfectly  right  in  allowing  the 
demuiTer.  There  is  not  the  shadow  of  a  ground  alleged  in  the  bill 
to  waiTant  the  interference  of  a  Court  of  Equity.  Not  only  has  the 
plaintiff  taken  no  steps  to  enforce  his  judgment  at  law,  but  he  has 
not  even  alleged  in  his  bill  that  he  was  without  a  remedy  at  law  ok 
that  the  personal  property  of  George  Anderson  Ls  insufficient,  and 
until  George  Anderson's  personal  property  is  exhausted,  he  cannot" 
even  at  law  resort  to  his  real  estate. 

Appeal  dismissed  with  costs.* 


Ajvies,  and  othei*s,  v.  Carman,  and  another. 

The  firm  of  C.  &  Co.  conBistiiig  of  C.  L.  F.  &  8.,  ordered  goods  from  A.  While  In  tram  : 
situ  L.  absconded  and  the  firm  was  dissolved,  C.  refused  to  receive  the  goods  and  thef 
were  stored.  A.  brought  a  suit  acakist  C  &  Co.  for  goods  formerly  sold,  and  thes» 
goods  were  also  included  in  the  bill  of  particulars,  but  afterwards  withdra^*Ti  from  ir 
and  a  confesjiion  given  for  the  balance.  Held,  Tn  a  subsequent  action  against  C.  Ad 
Co.,  which  then  consisted  of  C.  &  S.  only,  and  who  afterwards  bought  these  goods.  - 
that  there  was  no  evidence  of  a  former  recover}-. 

In  an  action  for  goods  and  delivered  the  defendant  swore  that  ho  acted  merely  as  agenr 
and  sold  tlie  goods  to  a  third  party.  The  Ju«lgc  left  t<>  the  jur\-  two  questions :  1. 
Whether  there  was  an  absolute  sale  to  defendant.  2.  If  not,  (lid  he  tiischarge  his 
duty  properly  as  agent  or  not  7  The  jury  fouml  generally  for  the  plaintiff,  and  then* 
being  evidence  to  sup^wrt  their  finding  whether  they  found  tlie  first  question  in  th* 
affirmative  or  the  latter  in  the  negative,  the  Court  refused  to  disturb  their  verdict. 

Assumpsit  for  goods  sold  and  delivered,  tried  before  Weldox,  J.- 
at  the  last  Kent  Circuit.  It  appeared  by  the  evidence  that  the  tirrr 
of  Cannan  &  ('o.,  the  defendants,  had  onginally  consisted  of  fous 
membei's.  Carman,  Fisher,  Lingley,  and  Smith.  Tiiey  had  been  in 
the  habit  of  receiving  goods  from  the  plaintiffs  and  were  indebted  tc 
them  for  goods  fonnerly  purchased.  The  goo<ls  for  which  the  present" 
action  is  brought  were  ordered  by  Carman  &  Co.  through  the  plain-- 
titis*  traveller.     They  were  shipped  at  Montreal  and  charged  to  Car* 

*  Allen,  J.,  being  connected  with  the  defendant  took  no  part  in  this  case. 
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Amfls,  and  others,  v,  Cannaa,  and  another. 

Jo.,  but  while  the  goods  were  in  tramsitu,  Lingley,  one  of 
lers  absconded,  and  the  partnership  was  broken  up.  Carman 
3te  to  the  plaintiff  that  he  would  not  accept  the  good^,  but 
n  to  the  store  of  one  Girvan  to  wait  the  plaintiffs'  orders, 
as  brought  by  the  plaintiffs  against  Carman  &  Co.  for  the 
nnerly  sold  to  them,  and  the  price  of  the  goods  now  sued  for 
uded  in  the  bill  of  particulars.  This  item  was  afterwards 
wrn  from  the  bill,  and  Carman  gave  a  confession  for  the  bai- 
lie plaintiflEj'  traveller,  Miller,  afterwards  returned  to  Richi- 
id  took  charge  of  the  goods  which  remained  at  Girvan's. 
.  of  Carman  &  Co.  was  at  that  time  continued,  and  consisted 
wo  members,  Carman  and  Smith.  According  to  the  evidence 
r,  he  sold  the  goods  to  the  new  firm  of  Carman  &  Co.,  abso- 
ad  they  accepted  them.  The  goods  were  aftei-wards  sold  by 
is  Co.  to  one  Sowerby,  a  man  whom  they  were  supplying, 
•  it  appears  was  not  then  in  solvent  circumstances.  The 
its*  case  was  that  there  had  been  a  former  recovery,  and  that 
,s  sued  for  were  included  in  the  confession  given  by  Carman 
►rmer  suit.  Smith,  the  member  of  the  firm  who  received  the 
vears  that  he  did  not  purchase  them,  but  that  Miller  placed 

his  hands  to  dispose  of  on  account  of  the  plaintiffs,  to  a 
ble  person,  and  that  he  did  so  dispose  of  them.  The  learned 
I  his  charge  took  no  notice  of  the  goods  now  sued  for,  being 
ill  of  particulars  of  the  former  suit,  because  they  hr.d  been 
wn  from  it  and  the  confession  given  only  for  the  l»alance. 

the  jury  that  there  was  a.  conflict  of  testimony  between 
z  Smith  as  to  whether  there  was  an  absolute  sale  or  not, 

was  for  them  te  decide.  If  they  believed  Miller  that  tliei-e 
le  they  must  find  for  the  plaintiffs.  If  they  believed  Smith 
re  was  no  sale  and  that  the  goods  were  merely  placed  in 
its'  hands  as  agents  to  be  sold  to  a  responsible  piii\son,  did 
ndants  discharge  their  duty  as  agents  properly,  and  sell  to  a 
ble  party  ?  If  not,  they  were  liable  for  neglect  of  duty  as 
r  bailees.  The  jury  found  a  verdict  for  the  plaintifls  for  the 
of  their  claim. 

r  in  Michaelmas  Term  last,  obtained  a  rule  rus'i  for  a  new 
the  grounds  of  misdirection  in  that  the  learned  Judge  should 
.d  the  jury  that  there  was  a  fonner  recovery  for  the  same 
action,  and  the  verdict  was  against  the  weight  of  evidence. 

Palmer,  Q.  C,  showed  cause  on  a  former  day  in  this  term, 
ng  that  while  the  former  action  was  for  goods  .sold  and 
i,  these  goods  were  not  sold  to  the  first  firm  of  Cai*man  & 
ay  were  stopped  for  the  plaintiffs  in  tixmsitUj  and  never 
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came  to  their  hands.  The  confession  only  covered  the  ( 
formerly  sold.  It  was  for  the  defendants  to  show  that  thej 
paid-  this  claim  before.  The  plainliff  took  this  confession  as  a  t 
faction  of  their  claims  against  the  first  firm,  but  not  against 
second. 

Fraser  contra.  Cv/r.  adv.  vh 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  think  there  was  no  evidence  in  this  case  of  a  former  reca 
The  items  now  sought  to  be  recovered  were  not  only  withd] 
from  the  action  against  Linriey,  Fisher,  Carman  and  Smith,  bu 
evidence  showed  very  clearly  that  as  against  these  four,  plai] 
had  no  legal  claim.  There  was  positive  evidence  by  plair 
traveller  that  he  sold  these  goods  to  the  defendants.  This  was 
tradicted  by  the  defendants,  and  the  question  of  sale  or  no  sale 
distinctly  left  by  the  learned  Judge  to  the  jury.  The  defend 
case  was  that  the  goods  were  placed  in  their  hands  by  the  plaL 
to  be  disposed  of  by  defendants  to  a  responsible  person  for  plaix 
benefit.  The  plaintiffs*  answer  to  this  was  that  if  there  was  no 
and  defendants'  contention  was  correct,  they  did  not  sell  to  a  re< 
sible  party,  whereby  plaintifis  lost  the  value  of  the  goods; 
question  was  also  submitted  to  the  jury  by  the  learned  Judge ; 
were  counts  in  the  declaration  to  meet  either  view.  The  jury  f 
generally  for  the  plaintiffs,  for  the  value  of  the  goods ;  whid 
proposition  submitted  to  them,  they  may  have  found  in  plaii 
favor,  there  was  evidence  to  sustain,  and  therefore  we  see  no  n 
for  disturbing  the  verdict. 

Rule  Discharg 


Frost  v.  The  Liverpool  and  London  and  Globe  Insurance 

A  policy  of  Insurance  against  fire  was  executed  in  favor  of  G.  E.  F.  A  Co.,  b 
directors  of  the  Liverpool,  London  &  Globe  In.  Co.,  under  their  seals,  and  sigi 
the  agent,  but  without  having  the  seal  of  the  company  attached.  Afterwar 
C.  F.  became  owner  of  tne  goods  insured,  and  the  agent  of  the  company,  mad< 
dorsement  not  under  seal  on  the  policy,  ''this  Insurance  is  hereby  continued 
name  of  H.  C.  F."  Held,  That  the  latter  could  not  maintain  covenant  agaii 
company. 

This   was  an  action   of  covenant  on  two  policies  of  insu 
brought  in  the  name  of  Henry  C.  Frost  and  George  E.  Frost, 
first  policy  was  for  SloOO,  and  was  dated  the  5th  June,  186€ 
was  issued  to  "  George  E.  Frost  &  Co."  for  one  year,  and  conti 
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Inpayment  of  preminms  to  5th  June,  1869.  The  second  policy  was 
Ated  5th  March,  1869,  for  $1000,  to  George  E.  Frost  &  Co.,  to 
«XMre  on  the  5th  June,  1869.  On  each  of  the  policies  was  the 
fallowing  indorsement  signed  by  Allison,  the  agent  of  the  Company, 
**this  Insurance  is  hereby  continued  in  the  name  of  H.  C.  Frost, 
<3ated  16th  March,  1869."  The  fire  took  place  11th  Apiil,  1869. 
-At  the  trial  before  Allen,  J.,  at  the  St.  John  Circuit,  it  appeared 
"tiat  at  the  time  the  first  policy  was  effected,  and  from  that  time 
xmtil  February,  1869,  George  E.  Frost  was  owner  of  the  goods. 
^After  February,  1869  Henry  was  owner.  When  the  second  policy 
ymB  effected  in  the  name  of  George  E.  Frost  &  Co.,  George  had  no 
interest  in  the  goods. 

The  declaration  was  then  amended  by  striking  out  the  name  of 
Ceorge  K  Frost  as  plaintiff,  and  altering  the  averments  in  the 
<iedaration  to  coiTespond.  This  was  done  subject  to  a  motion  for  a 
JDonsuit.  The  policies  of  iasurance  were  not  under  the  seal  of  the 
company,  but  under  the  hands  and  seals  of  Ewart  &  Tobin,  two  of 
"the  directors,  and  signed  by  Allison,  the  agent. 

A  verdict  being  found  for  the  plaintiff, 

Jdck,  Q.  C,  in  Hilary  Term  last,  moved  for  a  nonsuit  pursuant  to 
leave  reserved,  or  for  a  new  trial.  For  notisuit  on  the  grounds :  1st. 
That  the  plaintiff  had  no  interest  in  the  first  policy,  the  last  renewal 
receipt  bemg  in  June,  1868,  and  that  the  contract  was  not  assignable. 
2nd.  That  the  second  policy  was  in  the  name  of  George  E.  Frost  & 
5^0.,  and  that  at  its  date  (5th  March,  1869),  George  E.  Frost  had  no 
interest  in  the  goods.  3rd.  That  there  was  no  covenant  between 
the  plaintiff  and  the  defendants,  and  that  an  action  of  covenant 
<^ula  not  be  maintained.  The  points  for  a  new  trial  are  not  neces- 
sary to  be  stated. 

A.  L.  Palmer^  Q.  C,  shewed  cause  in  Trinity  Term,  contending 
*hat  the  policy  being  i&sued  under  the  seal  of  the  directors  and 
signed  by  the  authorized  agent  of  the  company,  covenant  might  be 
'loiintained  upon  it. 

iS.  IL  ThoTnson,  Q.  C,  contra,  contended  that  it  was  impassible 

^  maintain  covenant  against  a  company,  where  no  corporate  seal 

'^as  affixed  to  the  deed,  and  that  if  it  could,  the  agent  had  no  right 

*o  vary  the  terms  of  the  policy  or  the  party  in  whose  favor  it  should 

^tajid  by  the  indorsement 

Cur.  adv.  viilt 
HrrCHiE,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
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The  action  (covenant)  was  brought  in  the  name  of  Henry  C.  Ft% 
and  George  E.  Frost,  on  two  pohcies  of  insurance  on  goods.  3 
first  for  $1500,  dated  5th  June,  1866,  for  one  year,  to  "  Geoige 
Frost  &  Co.,"  continued  by  payment  of  premiums  to  5th  June,  18< 
The  second  policy  was  dated  5th  March,  1869,  in  favor  of  "Gecsj 
E.  Frost  &  Co.,"  JIOOO,  in  addition  to  the  former  policy,  to  expii 
5th  June,  1869. 

On  each  of  the  policies  was  the  following  indorsement,  signed  b] 
Allison,  the  agent  of  the  company. — "  This  insurance  is  hereby  con 
tinned  in  the  name  of  H.  C.  Frost,  dat^d  16th  March,  1869." 

The  fire  took  place  11th  April,  1869.  Henry  C.  Frost  swore  ^ 
the  film  of  George  E.  Frost  &  Co.  consisted  of  his  brother  Geoiffi 
and  himself ;  that  in  February,  1869,  he  purchased  out  his  brothori 
interest ;  that  he  told  Allison,  who  then  put  the  indorsement  on  tb 
policy ;  that  he  made  the  application  to  Allison,  and  efiected  tlw 
the  policy  in  March,  1869.  On  examination  he  said  that  he  bougk 
out  his  brother  13th  February,  1869,  and  had  no  interest  in  th 
goods  before  that,  that  George  E.  Frost  and  David  Sinclair  compoBtt 
the  firm  of  George  E.  Frost  &  Co.,  and  that  George  E.  Frost  bough 
Sinclair  out. 

Evidence  for  the  defence. 

Sinclair  proved  that  he  went  into  partnership  with  George  i 
Frost,  in  May,  1865,  and  Teft  in  March,  1866 ;  sold  out  his  interest  i 
the  firm  to  Robeii;  C.  Frost.  A  Bill  of  Sale  to  that  effect  was  provec 
dated  12th  March,  1866,  signed  by  Robert  C.  Frost,  George  E.  Fro^ 
and  Sinclair. 

George  E.  Frost  proved  that  in  1866  he  carried  on  the  business! 
the  name  of  George  E.  Frost  &  Co.,  and  continued  to  do  so  till  Fel 
ruary,  1869,  when  he  sold  out  to  his  brother  Henry,  and  gave  nil 
a  Bill  of  Sale,  after  which  he  (Henry)  carried  on  the  business.    . 

The  declaration  was  amended  by  striking  out  the  name  of  Georg 
E.  Frost  as  plaintiflf,  and  altering  the  averments  in  the  declaration  t 
correspond.  This  amendment  was  subject  to  a  motion  for  nonsuii 
if  it  was  improper. 

A  nonsuit  was  moved  for  on  the  grounds: 

1st.  That  the  plaintifi',  (Henry)  had  no  interest  in  the  first  poBcj 
the  last  renewal  receipt  being  in  June,  1868,  and  that  the  contrit 
was  not  assignable. 

2nd.  That  the  second  policy  was  in  the  name  of  George  E.  Fro* 
&  Co.,  and  that  at  that  time,  (5th  March,  1869),  George  E.  Frost  bi 
no  interest  in  the  goods. 

3rd.  That  there  was  no  transfer  of  the  policy  from  George  K  FiO 
to  Henry  (the  plaintiff.) 
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4th.  That  there  was  no  covenant  between  the  plaintiff  (Henry  C. 
frost)  and  the  defendant. 

At  the  time  the  first  policy  was  effected,  and  from  that  time  till 
Rbruary,  1869,  George  fe.  Frost  was  the  owner  of  the  goods;  after 
I'ebniary,  1869,  Henry  was  owner. 

When  the  second  policy  was  effected  (March  1869),  in  the  name  of 
Oeoi^  E  Frost  &  Cfo.,  George  had  no  interest  in  the  goods. 

The  declaration  in  this  cause  is  as  follows : 

The  first  count  set  out  that  the  defendants  were  summoned  to 
answer  Henry  C.  Frost  of  a  plea  of  breach  of  covenant,  for  that  fcc, 
on  the  5th  June,  A.  D.,  1866,  at  the  City  of  St.  John,  by  a  certain 
policy  of  insurance  or  deed  poll  then  and  there  made  and  sealed  under 
the  hands  and  seals  of  J.  C.  Ewart  and  J.  A.  Tobin,  two  of  the 
directors  of  the  said  defendants,  which  said  deed  poll,  &c.,  the  said 

{laintiff  now  brings  into  Court,  it  was  witnessed  that  one  George  E. 
'rost,  by  the  name  and  style  of  George  E.  Frost  &  Co.,  having  paid 
to  Edward  Allison,  the  authorized  agent  of  the  said  defendants,  the 
sum  of  826.25,  for  the  insurance  against  loss  and  damage  by  fire  of 
property  thereinafter  described  to  the  sum   of  one  thousand  five 
Bundred  dollar  on  the  stock  of  drugs,  contained  &c.     The  declaration 
then  goes  in  to  recite  the  policy  and  its  conditions  at  length  and 
aver  performance,  and  that  the  policy  was  renewed  by  the  agent  of 
the  company  in  June,  1807,  and  June  18G8,  for  a  year.     That  from 
the  time  the   insurance  was   effected,  until  13th  Februaiy,   1869, 
Ceorge  E.  Frost  was  interested  in  the  property  insured,  that  he  then 
transferred  it  to  the  plaintiff  H.  C.  Frost,  who  gave  notice  to  the 
defendants'  agent  who  caused  to  be  indorsed  on  the  policy  that  the 
insurance  was  thereby  continued  in  the  name  of  the  said  plaintiff. 
Averment  of  loss  by  fire  on  the  11th  April,  1869,  and  that  the  fire 
did  not  take  place  from  any  of  the  causes  excepted  in  the  policy. 
Averment  of  preliminary  proof  duly  given.    Breach.    2nd  count  same 
as  the  first,  except  that  it  avers  waiver  of  the  10th  condition  of  the 
policy  with  respect  to  notice.     3rd  count  same  as  the  fii-st,  except 
•n  averment,  that  from  the  time  of  the  making  of  the  policy,  the 
plaintiff  was  interested  in  the  property  insured.     4th  count  sets  out 
the  second  policy  for  81000  similar  in  temis  to  the  fii*st,  and  simi- 
larly indorsed  by  Allison  the  agent.     Averments  the  same  as  the 
fcst  count. 

The  Policy  offered  in  evidence  is  as  follows: — 

-^Thii  Policy  of  Insurance  witncsseth,  that  GeorKe  E.  Frost  &  Co.;  of  St.  John,  N.  B., 

''^^102  paid  to  Edward  Allison,  as  the  authorizeif  agent  of  the  Liverpool  and  London 

'2^  Globe  Insurance  Company,  the  sum  of  twenty-six  dollars  and  twenty -five  cents 

''^  the  insurance  against  loss  or  damage  by  fire  (subject  to  the  conditions  and  stipula- 
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tions  indorsed  hereon,  and  which  constitute  the  basis  of  this  insurance)  of  the 
hereinafter  described,  to  the  amount  hereinafter  mentioned,  not  exceeding  npon 
one  article  the  sum  specified  on  such  article,  namely,  fifteen  hundred  ddUars  on  1 
stock  of  drugs,  contained  in  a  one-story  frame  building,  situate  on  the  west  mAm- 
Charlotte  street,  in  the  City  of  St.  John,  N.  B.,  occupied  as  a  drug  store. 

The  two  directors  of  the  said  company,  whose  names  are  hereunto  subscribed, 
hereby  agree  that  from  the  fifth  day  of  June,  1866,  until  the  fifth  day  of  Jane,  in 


year  of  our  Lord  one  thousand  eight  hundred  and  sixty-seven,  the  funds  and  prop  iiK.^ 
of  the  said  company  shall  (subject  to  the  conditions  and  stipulations  indorsed  hersci^ 
which  constitute  the  basis  of  this  insurance)  be  subject  and  liable  to  pi^,  reinstate,  or 
make  good  to  the  said  assured,  their  heirs,  executors,  or  administrators,  such  loss  jot 
damage  as  shall  be  occasioned  by  fire  to  the  proi>erty  above  mentioned  and  hereby  m* 
sured,  not  exceeding  in  each  case  respectively  the  sum  or  sums  hereinbefore  sevmU^- 
specified  and  stated  against  each  property.     Provided  always,  and  it  is  hereby  m* 
clared  and  agreed,  that  this  company  shall  not  be  liable  to  make  good  an^  km  or 
damage  by  fire  which  shall  happen  or  arise  by  any  foreign  invasion,  insurrection,  lioi 
or  civil  commotion,  or  any  military  or  usur^d  power,  or  by  any  explosion  (except  ■ 
gas)  earthquake,  or  hurricane;  and  the  policy  shall  remain  suspended  and  be  <nM 
effect  in  resiiect  to  any  loss  or  damage  which  shall  happen  or  arise  during  the  periii 
of  any  of  tnese  contmgencies,  unless  satisfactory  proof  be  given  that  such  lost  ff 
damage  was  not  occasioned  by,  or  connected  with,  these  contingencies,  or  any  of  tbaa 
In  witness  whereof  we,  two  of  the  directors  of  the  said  company,  by  our  authoiiaai 
agent  aforesaid,  have  hereunto  set  our  hands  and  seals,  this  fifth  day  of  June,  in  <!• 
year  of  our  Lord  one  thousand  eight  hundred  and  sixty-six.     Signed,  sealed,  and  dt* 
livered  in  presence  of 

J.  E.  ALU80K. 

^^f^^  ^.        ^  j  J.    C.    EWART, 

and  Directors:  ^y    *    TnMv 

Entered  ( *'•  ^'  ^^^'^' 

By  their  Attorney, 

EDWARD  ALLISON, 

Agent  of  the  said  Company* 


Indorsed.     Tliis  Insurance  is  hereby  continued  in  the  name  of  H.  C.  Frost. 
16th  March,  1869. 

EDWARD  ALLISON* 

This  is  an  instrument  not  under  the  seal  of  the  company,  b**^ 
under  the  hands  and  seals  of  Ewart  and  Tobin,  two  of  the  directc^^ 
of  the  company,  and  made  between  them  and  Geo.  E.  Frost,  und^^ 
the  name  and  style  Geo.  E.  Frost  &  Co.,  and  whereby  the  funds  on&I 
of  the  company  are  made  liable  to  meet  any  loss.  To  enable  tt^ 
plaintiff  to  recover  against  the  defendant  in  covenant  it  must  be  <^^ 
an  instrument  made  between  the  plaintiff  and  the  defendant  seal^^ 
with  the  defendants'  seal,  which  this  is  not.  We  can  only  look  ^ 
the  face  of  the  instrument  to  discover  with  w^hom  the  contract  31 
made.  In  the  Underland  Marine  Insurance  Company  v,  Kearney  ^ 
al.  (6  Eng.  L.  &  E.  310),  Lord  Campbell  says:  "This  is  an  instr»3 
ment  under  seal,  and  we  must  look  to  the  face  of  the  policy  to  s^ 
with  whom  the  contract  is  made."  If  covenant  had  been  brougS^ 
against  the  directors  who  signed  this  policy,  no  doubt  it  would  h»^ 
l^in.  The  directors  signing  and  sealing  a  policy  like  this  enter  in"* 
a  personal  undertaking  to  pay  if  the  funds  are  sufficient.    Dawson   ^ 
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jh  (3  Exch.  359)  and  Guemy  v.  Rawlins  (2  In.  J.  W.  87),  Reed 
len  (4  Ex.  237).  In  Andrews  u  Allison  (6  Moore,  199),  the 
biff  having  sustained  a  loas  by  fire,  brought  an  action  of  cove- 
against  the  directors  who  signed  the  pohcy,  and  averred  in  his 
ration  that  the  funds  of  the  association  were  sufficient  to  satisfy 
mount  of  such  loss,  and  the  jury  found  a  verdict  for  him. 

that  such  declaration  was  sumci^it,  and  that  the  defendants 
liable  by  the  terms  of  the  policv.  The  Court  of  Common  Pleaa 
id  to  arrest  the  judgment,  and  in  6  Moore,  202  (A)  Alchom  v. 
ie,  F.  W.  and  M.  being  trustees  and  directors  of  a  Fire  Insurance 
>any,  executed  a  policy  to  indemnify  A.  and  others  against  losa 
fire,  whereby  they  ordered,  directed  and  appointed  the  direc- 
or  the  time  being  to  pay  the  loas  which  A.  and  others  should 
n  in  the  event  oi  a  fire  happening;  and  the  policy  among  other 
»  went  on  to  recite  certain  conditions  containing  the  words 
bions  and  agreement,  and  a  loss  having  happened.  Held,  that 
Jicy  was  not  an  instrument  or  agreement  upon  which  covenant 
I  lie,  and,  consequently,  that  neither  the  executing  parties  nor 
irectors  for  the  time  being  were  liable  at  law. 
d  in  Snell  v.  Snell  et  al..  (4  B.  &  C.  741,)  where  in  covenant  a 
dant  claims  oyer  of  the  deed,  sets  it  out  and  pleads  nori'  est 
rriy  the  deed  so  set  out  becomes  part  of  the  declararion,  and  the 
question  upon  the  trial  on  that  issue  is,  whether  the  deed  set 
as  executed  by  the  defendant. 

d  in  Berkley  v.  Hardy,  (5  B.  &  C.  355,)  being  covenant  upon  an 
ture  of  lease,  where  an  indenture  was  made  between  A.  for 
m  behalf  of  B.  on  the  one  part,  and  C.  on  the  other  part;  A. 

thereunto  authorized  by  writing  under  B-'s  hand,  but  not 
*  seal,  and  A.  executed  the  deed  in  his  own  name:  Held  that  B. 

not  maintain  covenant  on  the  deed,  although  the  covenants 
expre&sed  to  be  made  by  C.  to  and  with  B. 
Lord  Southampton  et  al.  v.  Brown,  (6  B.  &  C.  718,)  in  an  action 
tenant  on  a  deed  to  which  the  guardian  of  Lord  Southamptoa 
i  behalf  was  a  party  with  a  redendum  unto  Lord  Southampton: 

because  he  was  a  stranger  to  the  deed,  he  could  not  join  in 
etion  for  non-performfiince  of  any  covenant  on  it,  or  for  non- 
ent  of  rent  thereby  reserved  to  him, 
luming  Mr.  Allison  had  power  to  continue  the  assurance  in  the 

and  n)r  the  benefit  of  JE.  C.  Frost,  and  did  so  continue  it  as 
irth,  and  his  act  was  duly  authorized  or  acquiesced  in  by  the 
may,  so  as  to  make  a  valid  contract  of  assurance,  such  new 
hit  not  being  under  the  seal  of  the  Company,  their  Agent's,  or 
^jBwr^a  seal,  was  only  a  parol  contract,  the  sealed  instrument  of 
ftvetors  and  Frost  &  Co.,  merely  contain  the  terms,  as  if  there^ 
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had  been  a  lease  under  seal  from  A.  to  B.,  and,  at  the  expiration  c^^ 
other  determination  of  such  lease,  A.  had  agreed  to  lease  the  sau^^ 
premises  to  C,  and  they  had  made  on  it  an  indorsement  of  a  similakT 
character;  while  a  tenancy  might  thereby  be  established  between  -A, 
and  C,  and  the  lease  from  A.  to  B.  be  evidence  of  the  terms  of  suci 
tenancy,  could  it  be  contended  for  a  moment  that  the  agreement  ^ 
between  A.  and  C.  was  under  seal  so  as  to  enable  covenant  to  be 
maintained. 

Mr.  Chitty  says,  (page  119,  Vol.  1):  Where  a  contract  under  seal 
has  been  varied  in  its  terms  by  a  subsequent  parol  contract  made,  on 
a  new  consideration,  such  substituted  agreement  must  be  the  subject 
of  an  action  of  assumpsit,  not  covenant,  and  all  the  authorities  fully 
support  this  proposition.  .Under  these  circumstances  we  have  no 
hesitation  in  saying  that  no  agreement  under  seal  was  shown  on 
which  the  plaintiff  could  maintain  covenant. 

A  nonsuit  must,  therefore,  be  entered. 


Where  a  judgment  was  obained  and  memorial  registered  to  bind  the  debtor  s  las^ 
prior  to  the  passing  of  the  of  Insolvent  Act  1SG9,  and  the  debtor  afterwards  became 
insolvent,  it  was  held  that  the  lands  vested  in  the  assignee  subject  to  the  lien  created 
by  the  memorial. 

This  was  an  appeal  from  the  following  judgment  of  Weldon,  J., 
in  Equity.  "The  plaintiffs  claim  to  have  a  lien  upon  the  lands  and 
tenements  of  Michael  Finn,  who  has  been  declared  an  Insolvent  by 
virtue  of  a  judgment  obtained  against  him  in  the  Supreme  Court 
and  memorial  duly  recorded  and  execution  issued  thereon  to  fte 
sheriff  of  the  City  and  County  of  St.  John,  and  that  the  defendant 
may  be  directed  to  pav  them  the  same  as  a  first  charge  upon  tto 
assets  of  the  Insolvents  estate."     The  facts  of  the  case  are  these: 

In  January,  1865,  the  plaintiffs  obtained  in  the  Supreme  Court* 
judgment  against  Michael  Finn,  for  £1,200  debt,  and  £5.  lis.  costs, 
— a  memorial  of  such  judgment  was  duly  registered  in  the  Office  of 
Registrar  of  Deeds  for  the  City  and  County  of  St.  John,  where 
Michael  Finn  had  Real  Estate,  and  a  writ  of  Jievl  facias  was  issued 
thereon  to  the  sheriff  of  the  said  City  and  County,  in  October,  1869, 
to  be  executed  according  to  law.     A\Tiile  the  execution  was  in  tb® . 
sheriff's  hands,  and  before  any  money  realized  thereon,  compulsory 
proceedings  are  taken  against  Finn  and  he  is  deemed  an  insolvet^^ 
and  his  estate  becomes  subject  to  liquidation,  and  a  warrant  issu^ 
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Jud^  of  the  Insolvent  Court  under  "The  Insolvent  Act  of 
vhidn  the  defendant  contends  has  priority  over  the  writ  of 
m.  The  plaintiffs  contend  that  as  tneir  judgment,  memorial 
tcution  constituted  a  lien  upon  the  lands  of  the  said  Finn, 
be  Revised  Statutes,  cap.  113,  they  are  entitled  to  have  their 
^fied  from  the  real  estate.  • 

[uestion  then  arises  how  "the  Insolvent  Act  of  1869"  effects 
its  registered  under  the  Revised  Statutes.  In  doing  so,  I 
vert  to  the  altered  state  of  legislation  as  it  existed  in  this 
e  before  the  passing  of  '* British  North  America  Act  1867" 
of  the  Legislature  in  this  Province,  assented  to  by  the  Crown, 
ireme,  but  by  the  Act  of  Union  their  legislative  powers  were 
to  certain  matters  and  all  others  vested  in  the  Parliament  of 
ttinion ;  among  the  classes  of  subjects  was  "  Bankruptcy  and 
icy,"  and  whenever  the  acts  of  the  Parliament  of  Canada  in 
hey  were  vested  with  exclusive  jurisdiction  conflict  with  the 
the  Province  existing  before  the  Union,  the  Provincial  laws 
reby  repealed,  and  unless  the  lien  or  rights  of  paities  under 
ised  Statute  are  reserved,  the  Courts  oi  Equity  cannot  give 
1  such  cases  unless  there  is  something  in  the  Act  of  Parlia- 
ithorizing  them  to  do  so.  Chap.  113  of  the  Revised  Statute 
an  Act  "Of  judgments,  executions,  and  proceedings  thereon," 
^th  section  of  which  "a  memorial  of  every  such  judgment 
ed  in  the  office  of  the  Registrar  of  Deeds  of  the  County  where 
is  lie,  or  an  execution  thereon  delivered  to  the  sheriff  to  be 
d,  shall  bind  the  lands  of  the  person  against  whom  the  judg- 
^as  recovered  on  the  execution  issued."  The  5th  section 
J  "Every  judgment  of  which  a  memorial  shall  be  registered 
ind  the  lands  of  the  person  against  whom  it  was  recovered 
years  from  the  registry,  but  after  that  period,  if  it  remain 
ied,  the  memorial  may  be  renewed  for  a  further  period  of 
irs  with  the  like  effect,  and  so  on  as  often  as  requirecl."  Here 
jitiff  had  a  lien  on  the  land  by  virtue  of  his  judgment,  memo- 
i  execution.  He  must  proceed  under  his  execution,  and  the 
could  define  what  the  lien  was.  Is  his  right  reserved  by 
solvent  Act  of  1869?"  The  10  Sect.,  says:  "The  assignment 
!  held  to  convey  and  vest  in  the  interim  assignee  in  the  rii-st 
3  the  books  of  account  of  the  iasolvent,  all  vouchei*s,  accounts, 
and  other  papers  and  documents  relating  to  his  business,  all 
and  negotiable  papers,  stocks,  bonds  and  other  securities,  as 
real  estate  of  the  insolvent  and  all  his  interest  therein, 
r  in  fee  or  otherwise,  and  also  all  his  personal  estate  and 
iljd  property,  debts,  assetts  and  effects  which  he  has  or  may 
0lltiiled  to  at  any  time  before  his  discharge  is  effected  under 
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this  Act,  excepting  only  such  as  are  exempt  from  seizure  and  aal 
under  execution  by  virtue  of  the  several  stotutes  in  such  case  mad 
and  provided"  *  *  *  "Provided  always  that  no  pledge  of  any  ethe* 
of  the  insolvent  or  any  other  party  in  possession  thereof  with  a  lie 
thereon  shall  be  deprived  of  the  possession  thereof  without  paymea 
of  the  amount  legally  chargeable  as  a  preferential  claim  upon  sue 
effects,  except  in  uie  case  hereinafter  provided  for  of  such  pledge  m 
party  in  possession  proving  his  claim  and  putting  a  value  upon  sac: 
seciuity.' 

The  59  Sect.  "No  lien  or  privilege  upon  either  the  personal  or 


estate  of  the  insolvent  shall  be  ci'eated  f or  the  amount  of  any  judj 
ment,  debt,  or  of  the  interest  thereon  by  the  issue  or  delivery  to  tl 
sheriff  of  any  writ  of  execution,  or  by  levying  or  seizing  under  sw€ 
writ,  the  effects  on  the  estate  of  the  insolvent,  if  before  the  par 
ment  over  to  the  plaintiff  of  the  moneys  actually  levied  under  sxM 
writ  the  estate  of  the  debtor  shall  have  been  assigned  to  an  interi. 
assignee,  or  shall  have  been  placed  in  compulsory  liquidation  undi 
ihit^  Act:  but  this  provision  shall  not  effect  any  lien  or  privile^ 
acquired  before  the  passing  of  this  Act,  or  any  privilege  lor  cos 
which  the  plaintiff  possesses  under  the  law  of  the  jProvince  in  wIuM 
such  writ  shall  have  issued,  by  reason  of  such  issue,  delivery,  le^ 
or  seizure."  And  by  the  74th  section  to  miake  59  more  clear  aa 
explicit  it  is  enacted. — "If  at  the  time  of  the  issue  of  any  writ  c 
attachment,  or  the  execution  of  a  Deed  of  Assignment,  any  inimov 
able  property  or  real  estate  of  the  insolvent  be  under  seizure  or  k 
process  of  sale  under  any  writ  of  execution,  or  other  order  of  any 
competent  Court,  such  sale  shall  be  proceeded  with  by  the  offioei 
charged  with  the  same,  unless  stayed  by  the  order  of  the  Judge 
upon  application  by  the  guardian,  interim  assignee  or  assignee  upon 
special  cause  shown,  and  after  notice  to  the  plaintiff,  reserving  to 
the  party  proceeding  such  sale  his  privileged  claim  on  the  pnx^edi 
of  any  subsequent  sale,  for  such  costs  as  he  would  have  been  entitled 
to  be  paid  by  privilege  out  of  the  proceeds  of  the  sale  of  such  prop- 
erty, if  made  under  such  writ  or  order;  but  if  such  sale  be  proceeded 
with  the  moneys  levied  therefrom  shall  be  paid  over  to  the  assignee 
for  distribution  according  to  the  rank  and  priority  of  the  claimanle 
thereon,  and  the  officer  cnarged  with  the  execution  shall  make  letodi 
of  such  moneys  to  the  assignee,  and  pay  them  over  to  him;  and  hii 
return  to  the  Court  from  which  the  writ  issued  declaring  that  he  hM 
done  so  shall  be  a  valid  and  sufficient  return  upon  such  writ  in  B 
far  as  regards  the  money  so  paid  over/' 

Beading  the  74th  section  with  the  59th:  that  any  lien  whidi  ^ 
referred  to  in  the  latter  section  is  explained  by  the  74th  to  mB0 
only  for  the  costs  the  execution  creditor  may  have  incuned  by  ol 
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tuning  judgment — issue  of  his  execution  and  sheriffs  fees — the 
object  and  policy  of  the  Insolvent  Act  is  clearly  intended  that  the 
«iikte  of  the  insolvent  shall  be  distributed  to  and  among  all  his 
creditors,  giving  no  preference  to  a  judgment  creditor,  in  consequence 
of  any  lien  he  may  have  upon  the  land  of  the  insolvent,  though  the 
attignee  could  not  have  enforced  such  lien,  he  is  still  entitled  to  re- 
ceive from  the  sheriff  the  proceeds  of  any  execution  against  the 
insolvents'  estate  which  may  come  into  his  hands  after  an  assign- 
ment by  the  insolvent,  whether  voluntary  or  compulsoiy.  By  the 
86th  section,  casts  incurred  by  any  proceedings  of  a  creditor  against 
the  insolvent  to  final  judgment  and  execution  before  his  assignment 
ahall  rank  on  the  estate  as  a  first  charge,  but  costs  up  to  that  time 
upon  such  brought  against  the  insolvent  upon  ^taxation  shall  be 
added  to  the  demand,  and  rank  upon  the  estate,  making  thereby  a 
distinction  between  costs  on  final  judgment  and  execution  issued, 
from  those  incurred  in  causes  not  brought  to  final  judgment,  and 
where  it  is  supposed  the  judgment  may  have  a  lien. 

By  the  English  Bankruptcy  Act  of  1  and  2  Vict.,  cap.  110,  sec.  13, 
a  judgment  entered  up  one  year  before  the  bankruptcy  constituted 
the  judgment  ci-editor  an  equitable  mortgagee,  the  section  reads  thus: 
"That  a  judgment  already  entered  up  or  to  be  hereafter  entered  up 
against  anv  person  in  any  of  Her  Majesty's  Supreme  Courts  of  West- 
minster, shall  operate  as  a  charge  upon  all  lands,  ire,  or  to  which 
OTch  persons  have  at  the  time  of  entering  of  such  judgment  or  at 
any  time  afterwards  be  seized,  possessed  or  entitled,  or  in  possession, 
reversion  or  remainder  or  expectancy,  or  over  which  any  person  shall 
have  at  the  time  of  entering  up  such  judgment,  or  at  any  lime  after- 
wards have  any  disposing  power,  which  he  might,  without  the  assent 
rf  any  other  person  which  he  might  exercise  for  his  own  benefit,  and 
shall  be  binding  as  against  the  person  against  whom  jutlgmeiit  shall 
be  80  entered  up,  and  against  all  persons  claiming  imder  him,  after 
«Dch  judgment  and  shall  also  be  binding  against  the  issue  of  his 
hody.  *  *  *  And  that  every  judgment  shall  have  such  and  the  same 
remedies  in  a  Coui-t  of  Equity,  against  the  hereditaments  so  charged 
by  virtue  of  this  act  or  any  part  thereof,  as  he  would  V)e  entitled  to 
igainst  the  person  against  whom  such  judgment  shall  have  been  so 
ttrtered  up,  nad  power  to  charge  the  same  hereditaments  and  had  by 
writing  under  his  hand,  had  agreed  to  charge  the  same  with  such 
jodment,  debt  and  interest  thereon.     Provided  that  no  judgment 
oecuitor  shall  be  entitled  to  proceed  in  eouity  to  obtain  the  l^nefit 
,  ^  such  charge  until  after  the  expii-ation  of  one  year  after  the  enter- 
^  up  such  judgment — or  in  case  of  judgment  already  entered  up  or 
'  ^  be  entered  up  before  the  time  appointed  for  the  commencement 
[  4  this  Act,  until  after  the  expiration  of  one  year  from  the  time  ap- 

19 
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pointed  for  the  commencement  of  this  Act — nor  shall  such  char 
operate  to  give  the  judgment  creditor  any  preference  in  case  of  ban 
ruptcy  of  tne  person  against  whom  the  judgment  shall  have  be 
entered  up,  unless  such  judgment  shall  have  been  entered  up  a 
year  at  least  before  the  bankruptcy."  The  19th  section  of  the  aai 
Act  says  no  judgment  of  the  said  Supreme  Court  shall  affect  m 
lands,  &c.,  as  to  purchasers,  mortgagee  or  creditors,  unless  or  un 
a  memorandum  or  minute  containing  the  particulars  thereof,  shi 
be  left  with  the  Senior  Master  of  the  Court  of  Common  Pleas.  T. 
subsequent  Act  of  12  and  13  Vic.  cap.  lOG,  which  consolidated  t 
Bankrupt  Acts,  reserves  the  right  of  judgment  creditors  on  the  fi 
lowing,  by  the  184th  section,  which  reads  thus:  "That  no  credit 
having  security  for  his  debt  shall  receive  upon  any  such  securi 
more  than  a  ratable  part  of  such  debt,  except  in  respect  of  any  es 
cution  or  extent  served  or  levied  seizure  and  sale  upon  or  any  or 
any  mortgage  upon  or  lien  upon  any  pai*t  of  the  property  of  su 
bankrupt  before  the  date  of  the  fiat  or  tiling  of  the  petition 
adjudication." 

Sir  George  Turner,  L.  J.,  says:  In  an  appeal  case  in  Equity,  1 
jxirte  Boyle,  17  Jurist,  980,  "That  section  then,  so  far  as  it  has  y 
been  considered,  proceeds  to  this  extent,  that  a  person  who  has  ai 
lien  upon  any  part  of  the  property  of  the  bankrupt  before  the  fili 
of  the  petition  of  adjudication  may  have  and  is  entitled  to  a  prefi 
ence  under  that,  and  so  far  is  not  to  be  bound  by  the  first  part 
the  clause  enacting  that  no  creditor  is  to  receive  more  than  a  ratal 
pai-t  of  his  debt.  *  *  *  i  think,  therefore,  that  so  far  as  t 
part  of  agreement  now  under  consideiation  goes,  it  cannot  be  mai 
tained,  and  that  the  appellants  are  entitled  to  be  treated  as  equital 


mortgagees. 


Lord  Justice  Bruce,  says  :  "  The  Consolidation  Act  of  1849,  ther 
fore  mentions  and  refers  to  this  Act  of  the  1  and  2  Vic  cap.  11 
but  does  not  interfere  with  the  clause  here  in  (juestion.  There  tl 
184th  section  of  the  Act  preserves  liens  on  the  bankrupt  propeit 
the.se  judgments  registered  in  the  manner  I  have  mentioned  havifl 
been  by  the  Legislature  declared  to  from  a  lien  on  this  proper^ 
and  there  is  neither  exception  or  qualification  in  any  part  of  the  Ai 
to  take  away  from  the  creditor  the  benefit  of  the  lien  there  giva 
The  petitioners  are,  therefore,  entitled  to  the  usual  equitable  mortgi 
gee's  order  with  costs,  as  in  the  case  of  a  written  security." 

Now  in  the  chapter  of  the  Revised  Statute,  cap.  113,  there  are  n 
words  making  the  judgment  and  memorial  recorded  thereon,  <»r  c 
execution  issued  an  equitable  mortgage  on  the  lands  of  Finn — ati 
there  had  been,  and  no  reservation  of  light  of  lien  in  "  the  Insolven 
Act  of  18G9"  the  sweeping  clauses  of  which  directing  the  proceed 
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of  any  judgment  against  real  estate  or  immoveable  property,  if 
neceived  by  the  sheriff  after  the  assignment  by  the  insolvent  or 
compulsory  insolvency,  shall  be  paid  over  to  the  assignee,  except 
any  lien  for  costs.  This  confirms  the  view  I  have  already  expressed, 
the  question  having  arisen  upon  the  English  Statute  which  so  fully 
expresses  what  they  mean  by  a  charge  or  Hen  upon  real  estate,  while 
ihe  chapter  of  the  Revised  Statutes  speaks  oi  the  memorial  of  a 
judgment  duly  registered  as  binding  the  lands,  without  any  further 
"Words  declaring  how  it  shall  bind  land  without  execution  executed. 

I  must  therefore  dismiss  the  plaintiff's  bill,  declaring  the  Insolvent 
Act  takes  from  him  any  right  by  virtue  of  his  memorial  and  judg- 
ment except  the  costs  incurred.  This  being  the  first  decision  which 
lias  been  had  upon  this  point,  I  allow  no  costs  on  either  side. 

As  this  question   is  of  importance    to  judgment   cre<litors  and 
creditors  of  Insolvents,  I  hope  this  case  may  lie  appealed  to  the 
Supreme  Court  in  order  that  the  opinion  I  have  expressed  may  be* 
affirmed  or  reversed. 

A.  L,  Palmer,  Q.  C,  and  C.  W.  Weldon,  for  the  appellant. — The 
plaintiffs  contend  that  the  Insolvent  Act  cuts  down  all  liens  created 
by  the  registration  of  a  memorial  of  judgment,  and  that  the  placing 
of  an  execution  in  the  sheriffs  hands  on  such  judgment,  is  of  no 
avail  if  the  debtor  be  put  into  compulsory  liquidation.  But  the 
59th  section  of  the  Insolvent  Act  distinctly  reserves  from  the  opei-a- 
tion  of  the  Act  all  liens  which  existed  prior  to  the  passing  of  the 
Insolvent  Act.  This  section,  while  it  enacts  that  no  lien  or  privilege 
upon  either  the  real  or  personal  estate  of  the  insolvent,  shall  be 
created  for  the  auiount  of  any  judgment  debt  or  of  the  interest 
thereon,  by  the  issue  or  delivering  to  the  sheriff  of  any  writ  of 
execution,  adds,  that  "this  provision  shall  not  affect  any  lien  or 
rivilege  acquired  before  the  passing  of  this  Act"  The  memorial 
ere  was  registered  before  the  passing  of  the  Act,  and  therefore  is 
not  affected  by  it,  and  it  cannot  be  doubted  that  the  registration  of 
tiiis  memorial  did  create  a  lien  or  privilege,  and  one  which  the 
Dominion  Parliament  could  not  have  taken  away  ha<l  they  been  so 
disposed,  for  they  could  not  cut  down  existing  rights  which  had 
been  previously  secured  by  the  over-riding  power  of  the  Imperial 
Parliament     The  appeal  therefore  should  be  allowed. 

Skinnei\  Q.  C,  contra. — The  prayer  of  the  bill  is  directed  against 
the  judgment  as  well  as  the  memorial ;  the  latter  is  merely  evidence 
^  the  judgment,  and  created  no  lien.  It  gave  neither  th(^  right  of 
Pomession  nor  of  property  nor  any  of  the  other  ingredients  of  a  lien, 
^^  a  lien  in  law  means  the  right  of  retaining  property  until  certain 
^fcmands  are  satisfied.     The  evident  intention  of  registering  a  memo- 
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rial  of  judgment  was  to  give  the  party  a  right  to  a  lien  if  he  too 
the  proper  steps  to  obtain  it  by  issuing  execution,  but  not  haviu 
done  this  it  stands  in  precisely  the  same  position  as  any  other  judj 
ment.  If,  as  we  contend,  the  Insolvent  Act  takes  away  their  rigl 
to  realize  on  their  judgment  equity  will  not  help  them,  and  if  i 
they  contend  the  Insolvent  Act  does  not  take  aw^ay  such  rights  the 
should  take  their  legal  remedy.  It  is  contended  that  the  59t 
section  preserves  all  liens  or  privileges  acquired  before  the  Ac 
Yet  that  argument  shows  its  own  absurdity  by  proving  too  inucl 
It  would  not  be  contended  that  an  execution  issued  on  a  judgmer 
obtained  prior  to  the  Act,  where  there  was  no  memorial  would  stan 
against  it,  yet  that  would  be  the  effect  of  the  argument  if  caiTied  t 
ite  logical  conclusion.  In  regard  to  personal  propeity  the  Insolver 
Act  gives  no  priority  to  judgments  unless  realized  on,  and  the  sara 
doctrine  applies  to  real  estate. 

A,  L.  Pctlvier,  Q.  C,  in  reply. 

Ritchie,  C.  J.,  now  delivered  the  judgiuent  of  the  Court. 

This  was  an  appeal  from  the  decision  of  Mr.  Justice  Weldon  on 
bill  filed  against  the   defendant   as   assignee  of  Michael  Finn,  a 
insolvent  debtor,  for  the  puipose  of  enforcing  a  lien  created  by 
judgment  in  the  Supreme  Couit  against  him  in  favor  of  the  plaintif 

The  judgment  was  signed  in  Februar}',  IHG."),  and  a  inemorif 
thereof  registered  immediately  afterwards.  A  ji.  fa.  issued  on  th 
judgment  in  October,  1<S()9,  and  was  placed  in  the  hands  of  the  sheri 
to  be  executed,  but  before  any  sale  of  the  lands  of  Finn  then 
under,  proceedings  for  compulsory  liquidation  were  taken  agaim 
him  under  the  Insolvent  Act  of  1860.  It  was  contended,  on  beha 
of  the  assignee,  that  the  property  passed  to  him  under  the  Act,  unles 
there  had  been  a  sale  under  the  execution,  and  the  money  paid  ove 
to  the  judgment  creditor  before  .the  insolvency,  or,  that  if  th 
property  was  sold  under  execution  since  the  insolvency,  that  th 

J)roceeds  of  the  sale  should  be  paid  to  him,  less  the  costs ;  and  th 
earned  Judge  being  of  this  opinion,  dismissed  the  bill. 

By  the  Insolvent  Act,  §  60,  it  is  declared  that  "  no  lien  or  privileg 
upon  either  the  pei-sonal  or  real  estate  of  the  insolvent  shall  b 
created  for  the  amount  of  any  judgment  debt,  or  of  the  interes 
thereon  by  the  issue  or  delivery  to  the  sherifl'  of  any  writ  of  execu 
tion,  or  by  levying  upon  or  seizing  under  such  writ,  the  effects  c 
estate  of  the  insolvent,  if  before  the  payment  over  to  the  plaintiff  c 
the  moneys  actually  levied  under  such  writ,  the  estate  of  the  debtc 
shall  have  been  assigned  to  an  interim  assignee,  or  shall  have  bee 
placed  in  compulsory  liquidation  under  this  Act;  6tci  this 2>vovi8ia: 
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Wf  affect  any  lien  or  priinlege  acquh^ed  before  tite  pussiTig  of 
d,  or  any  privilege  for  costs  which  the  plaintiff  possesses  under 
w  of  the  Province  in  which  such  writ  shall  have  issued  by 
of  such  issue,  delivery,  levy  or  seizure." 

he  Revised  Statutes  it  is  enacted  that  "  a  memorial  of  every 
idgment  (i.  e.  in  the  Supreme  Court),  registered  in  the  office 
Registrar  of  Deeds  of  the  County  where  the  lands  lie,  or  an 
on  thereon  delivered  to  the  sheriff  to  be  executed,  shall  bind 
d  of  the  person  against  whom  the  judgment  was  recovered 
execution  issued." 

— "  Every  judgment  of  which  a  memorial  shall  be  registered, 
ind  the  lands  of  the  person  against  w^hom  it  was  recovered 

years  from  the  registry ;  but  after  that  period,  if  it  remained 
fied,  the  memorial  my  be  renewed  for  a  further  period  of  five 
rith  the  like  effect,  and  so  on  as  often  as  required." 
he  clear  and  positive  words  of  our  statute,  the  registry  of  a 
ial  of  a  judgment  creates  a  lien  on  the  land  of  the  debtor; 
the  Hen  of  the  plaintiffs' judgment  was  acquired  in  18G5,  and 

force  at  the  time  the  Insolvent  Act  of  1869  passed,  it  is 
within  the  exception  contained  in  the  59th  section  of  that 

idently  was  not  the  intention  of  the  Insolvent  Act  to  destroy 
y  liens  on  the  property  of  the  insolvent;  therefore  the  registry 
^morial  of  a  judgment,  or  the  delivery  of  an  execution  to  the 
to  be  executed  before  the  passing  of  the  Act,  saves  the  right 
judgment  debtor;  and  the  property  of  the  insolvent  vests  in 
ignee  subject  to  the  lien  of  the  judgment.  In  fact  that  is  the 
terest  which  the  insolvent  has  in  the*  land,  and  all  that  the 
e  can  take, 
order  to  dismiss  the  case  must  be  reversed. 
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April  11th,  1871.. 

In  an  affidaWt  to  prove  the  loss  of  a  deed  for  the  puipoae  of  admitting  secondanr  011* 
dence,  the  figures  **I869''  and  the  word  '* Before    in  the  Jurat  h^  a  line  (um^wa 
through  them.     The  aifidavit  was  sworn  before  one  of  the  Judg^  of  the  Suprem 
Court  of   Nova  Scotia,  with  the  seal  of  that  Court  attached.     The  Court  were  of 
opinion  that  the   line  thus  dran'n  was  not  intended  as  an  obliteration,  but  bad 
been  made  by  the  Judge  1>efore  whom  it  was  moved  by  a  flourish  of  the  pen  in  sigB* 
ing  his  name,  and  the  secondary  evidence  was  held  to  be  properly  admitted. 

Ejectment  tried  Ixifore  Fisher,  J.,  at  the  last  Gloucester  Circuity 
verdict  for  plaintiff. 

Keedham  in  Michaelmas  Term  liast  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  of  the  improper  admission  in  evidence  of  a  cer- 
tified copy  of  a  deed  from  the  registry,  under  the  1  Rev.  Stat.  C.  Hi 
p.  12,  the  affidavit  of  the  lessor  of  the  plaintiff,  to  which  the  copy 
of  the  deed  was  attached,  being  defective  in  consequence  of  an  ob- 
literation in  the  jurat. 

The  affidavit  pui*ported  to  have  been  sworn  at  Halifax  before  » 
Judge  of  the  Supreme  Court  of  Nova  Scotia.  The  jurat  was  in  tVi® 
following  form : — 

Sworn  to  at  Halifax,  the  2oth  day  of  (  W.  F.  DESBARRES, 

June,  A.  D.  I8G1),  before  me         \      Judge  Supreme  Court;  Nova  Scotia- 

There  was  a  line  di-awn  with  a  pen  through  the  figures  "1^^ 
and   the  word  "Before."     The  affidavit  had  been  drawn,  leav^D? 
blanks  in  the  jurat  to  fill  in  the  place  and  day  of  swearing. 

L.  S.  Kerr,  Q.  C,  now  showed  cause. 
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There  is  no  erasare  in  the  jurat  to  vitiate  the  affidavit.     It  is  not 
such  an  obliteration  as  a  person  would  make  who  designed  to  erase 
the  words,  but  merely  a  flourish  forming  part  of  the  Judge's  sig- 
nature, or  an  accidental  scratch.     It  is  not  to  be  presumed  that  the 
Jadge  while  he  professed  to  swear  the  party  to  tne  affidavit  ^^ould 
undo  it  all  by  obliterating  the  jurat.     An  obliteration  to  vitiate  an 
affidavit  must  amount  to  the  .total  extinction  of  the  word,  which  is 
sot  the  case  here.    The  alteration  of  a  figure  in  the  date  of  an  affi- 
davit, in  the  jurat,  by  writing  one  figure  over  another  has  been  held 
not  to  constitute  an  er^ure  within  the  meaning  of  the  rule,  Jacob 
r.  Hungate  (3  Dowl  456.)     If  the  words  "Before  me"  in  the  jurat 
of  an  affidavit  are  struck  out  and  the  words  "by  the  Court"  intro- 
duced it  is  not  an  objection.     Austin  v.  Grange  (4  Dowl  570.)     In 
French  v.  Belleu  (1  M.  &  S.  301)  where  an  affidavit  of  debt  contained 
no  place  in  the  jurat,  but  purported  to  be  sworn  before  the  Lord 
Chief  Justice  of  England,  and  his  signature  was  verified  by  affidavit, 
it  was   held  sufficient.     But  outside   of   that  I   contend  that   the 
English  rule  in  regard  to  erasures  has  no  force  in  this  Province,  for 
it  was  made  in  the  37  Geo.  Ill,  several  years  after  the  Supreme 
Court  was  established  here.     There  is  nothing  to  show  that  such  a 
rule  existed  in  Nova  Scotia  before  this  became  a  separate  Province, 
and  the  Court  of  this  Province  has  never  made  any  rules  with  re- 
gard to  erasures. 

NeedJiam,  contra,  contended  the  English  rule  applied  here,  and  that 
even  if  it  did  not  originally,  the  decisions  of  the  Court  have  recog- 
nized it  and  confirmed  it.  This  is  similar  to  the  case  of  Williams  v. 
Clough  (1  A.  &  E.  376)  where  it  was  held  that  a  line  drawn  through 
two  words  in  the  jurat  of  an  affidavit,  leaving  them,  however,  per- 
fectly legible,  is  an  erasure  within  the  rule,  and  vitiates  the  affidavit, 
though  the  omission  or  retention  of  the  words  would  not  vary  the 
sense. 

RrrcHiE,  C.  J. — I  am  impressed  with  the  idea  that  the  line  which 
is  here  complained  of  as  an  erasure,  was  made  by  the  Judge,  and 
that  it  is  a  part  of  his  signature.  The  affidavit  was  sworn  to  before,. 
and  bears  the  signature  of  a  Judge  of  the  Supreme  Court  of  Nova 
Scotia,  with  the  seal  of  the  Court  attached  and  verified  by  the  Pro- 
Uionotary.  After  so  much  care  being  taken  to  make  the  affidavit 
perfect,  there  appears  to  be  no  reason  why  it  should  be  eiused  and 
destroyed  in  this  way.  I  cannot  but  feel  that  on  no  reasonable  hy- 
pothesis can  it  be  said  that  the  parties  who  prepared  this  affidavit 
should  at  once  seek  to  destroy  it  by  an  erasure.  I  am  therefore 
driven  to  the  conclusion  that  this  is  a  peculiarity  in  the  Judge's 
■Mwdwriting,  and  part  of  the  signature,  for  I  am  not  disposed  to  look 
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upon  this  as  an  obliteration,  or  to  strain  a  point  to  destroy  the 
davit.  If,  however,  I  thought  that  this  was  an  erasure,  I  shoul 
hesitate  a  long  time  before  I  would  be  prepared  to  say  that  the  rol 
with  regard  to  erasures  in  the  jurat  of  an  affidavit  did  not  appi 
here.  It  has  always  been  recognized  in  practice  in  this  Court,  ac 
in  this  ca.se  I  am  inclined  to  think  that  the  practice  is  the  law. 
must  say  that  I  never  heard  the  practice  questioned  before,  and 
should  require  time  to  consider  before  I  would  be  prepared  to  assei 
to  the  proposition  that  the  rule  did  not  apply. 

Allen,  J. — I  am  of  the  same  opinion  on  both  points.     Althoug 
at  the  present  moment  I  cannot  put  my  hand  on  a  case  where  it  h 
been  expressly  decided  that  the  rule  of  the  King's  Bench  respecti^ 
affidavits  applies  here ;  still  from  long  experience  I  can  say  that 
practice  it  has  always  been  regarded  as  being  in  force,  and  has  be« 
constantly  acted  on  in  this  Court.     I  think,  however,  that  there 
no   erasure  in   the  jurat  of  this  affidavit.     I  take  the  line    whi« 
crosses  the  figures  "  1869  "  and  the  word  "  Before  "  to  be  a  part 
the  signature  of  Judge  Des  Barres — a  portion  of  the  top  of  the  1 
in  his  name — otherwise,  we  must  come  to  the  absurd  conclusioB 
that  the  attr)rney  who  drew  the  affidavit  and  sent  it  to  Halifax  to  ^ 
sworn,  leaving  the  blanks  in  the  jurat,  to  be  filed  up  when  it  w 
sworn,  for  some  unaccountable  purpose  obliterated  the  words  aft- 
the  affidavit  was  sworn  and  returned  to  him,  thereby  defeating  tl 
very  object  for  which  he  obtained  the  affidavit.     I  think  the  rum 
must  he  discharged,  my  opinion  being  based  on  the  ground  that  ther 
is  no  obliteration ;  and  that  has  always  been  my  opinion. 

Weldox,  J. — I  quite  concur  in  the  observations  made  by  n:: 
brother  Allen.  I  thought  when  the  case  was  first  moved  that  tla 
was  part  of  the  signature  of  the  Judge.  I  think  there  could  ha^ 
been  no  intention  on  the  part  either  oi  the  Judge  or  the  attorney  ' 
destroy  the  affidavit :  and  I  think  there  is  no  such  obliteration  of  tl 
words  as  should  induce-  us  to  declare  the  affidavit  bad.  As  to  tl 
other  point  it  has  always  been  the  practice  of  the  Court  to  regai 
the  English  rule  as  in  force  here,  and  I  do  not  think  the  Court  w 
be  prepared  to  disturb  it  at  this  late  day. 

Flsher,  J. — I  never  entertained  any  doubt  whatever  about  ttr 
case.     I  thought,  and  still  think,  this  to  be  part  of  the  signature 
the  Judge,  for  it  would  be  most  unreasonable  to  suppose  that  t*- 
Judge  or  attorney  would  seek  to  destroy  the  affidavit  in  this  we 
As  to  the  practice  I  quite  agree  with  the  observations  already  ma^ 

Wetmdre,  J. — In  regard  to  the  practice  I  have  always  underat<>^ 
that  the  English  rule  was  in  force  here,  and  I  think  that  it  has  alwi^- 
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T)een  so  regarded  by  the  Court,  and  the  profession  generally.  Ajs  to 
the  other  point,  it  would  have  been  more  satisfactory  if  an  affidavit 
Ittd  been  produced  to  show  that  it  had  been  the  practice  of  the 
-Jodge  to  sign  his  name  in  this  way.  It  certainly  does  not  appear  to 
ine  to  be  a  reasonable  conclusion,  that  a  Judge  after  signing  an 
-affidavit  should  deliberately  destroy  it.  I  am  tnerefore  disposed  to 
llunk  that  this  is  part  of  the  F.  It  is  not  necessary  to  strain  a 
matter  like  this  on  a  mere  technical  objection  for  the  purpose  of 
<le8troying  the  plaintiff's  rights. 

Rule  discharged. 


McGowAN  V.  Betts. 


*nie  defendant,  a  fishery  ofiScer  in  command  of  a  vessel  belonging  to  the  Government  of 
Canada,  employed  in  the  protection  of  the  fisheries,  seized  the  plaintitTs  vessel  in 
the  Harbor  of  Gaspe,  on  tne  18th  August,  as  being  a  foreign  vessel  engaged  iu  fishinff 
in  British  waters.  He  brought  her  to  the  port  of  Shedioc,  on  the  22ud  August,  ana 
remained  in  possession  of  her,  until  September  5th,  when  she  was  replevied  at  the 
instance  of  tne  plaintifi!.  The  defendant  moved  to  set  aside  the  writ.  Held,  (Fisher 
9c  Wetmore,  J.  J. ,  dmerUienfc)  that  the  defendant,  not  having  taken  the  vessel  to 
the  nearest  port  and  delivered  her  to  the  Collector  of  C^istoms,  as  required  by  the 
Act  from  which  he  derived  his  authority,  was  a  trespasser  ah  initio ;  that  tlie  vessel 
was  not  in  amtodia  leyis  and  that  replevin  would  lie. 

pir.  Fisher  J.     That  the  replevin  would  not  lie,  because  it  was  an  interference  with 
the  rights  of  the  Crown. 

jw.  Whetmore  J.  That  the  Act  was  directory  and  the  defendant  had  discretionary 
powers,  and  the  vessel  being  in  process  of  condemnation,  and  the  Act  providing 
another  remedy  for  the  plaintiff  if  aggrieved,  replevin  would  not  lie. 

TxLck,  Q.  C,  in  Michaelmas  Term  last,  moved  to  set  aside  the  writ 

of  i-eplevin  issued  in  this  cause.     It  appeared  by  the  affidavit  of  the 

defendant  that  he  was  a  fishery  officer,  in  charge  of  the  scliooner 

EUa  G,  McLean,  a  vessel  employed  by  the  Government  of  Canada  in 

protecting  the  fisheries;   that   on  the   18th  August  last   the   said 

schooner  wa«  in  his  charge  in  the  Harbor  of  Gaspe,  in  the  Province 

of  Quebec,  in  British  waters,  at  anchor.     That  he  received  infonna- 

tion  that  a  schooner  called  the  Lettiey  owned  by  citizens  of   the 

L'nited  States  of  America,  had  been  engaged  in  fishing  in  the  said 

iarbor,  and  that  the  Lettie  w^as  at  that  time  anchored  about  half  a 

uiile  within  the  said  harbor,  that  on  receiving  such  infonnation,  the 

"defendant,  as  such  fishery  officer,  boarded  the  Lettie,  found  her  in 

<^harge  of  Wm.  Heam,  tne  master,  and  that   the  said  vessel  was 

engaged  in  the  business  of  fishing.     That  he,  acting  as  such  fishery 

<*flS»r,  thereupon  took  charge  of  the  Lettie,  and  brought  her  into  the 

post  of  Shectiac,  in  the  Province  of   New  Brunswick.     That  he 
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boarded  and  took  such  vessel  because  he  believed  her  to  be  a  forei^ 
vessel  engaged  in  fishing  within  the  said  harbor  of  Oaspe,  withoa^ 
license.     That  he  arrived  with  the  Lettie  at  Shediac  the  22nd  Aogi^ 
and  she  remained  in  his  charge  until  the  5th  September,  when  tk 
High  Sheriff  of  the  County  of  Westmorland  served  him  with  a  ccm 
of  the  writ  of  i*eplevin,  and  took  the  said  schooner  Lettie,  her  tadw 
and  apparel,  which  are  now  in  possession  of  the  said  sheriff  by  virte 
of  the  said  writ  of  replevin.    It  was  admitted  that  there  was  % 
collector  of  customs  at  (iaspe,  and  that  there  were  several  ports  with 
a  collector  nearer  to  Gaspe  than  Shediac. 

The  grounds  cf  the  application  were  three,  viz : 

1st.  That,  at  the  time  she  was  replevied,  the  vessel  was  in  the  cus- 
tody of  a  fishery  officer  duly  authorized,  and  had  been  seized  and  wa* 
in  course  of  condemnation  for  violation  of  the  Acts  respecting  fisherieSr 
ergOy  she  was  in  the  custody  of  the  law,  and  replevin  would  not  lie. 

2nd.  By  the  Act  any  proceeding  must  be  taken,  or  any  claim  by 
a  party  aggrieved  by  such  seizure  must  be  made  in  the  Court  of 
Vice  Admiralty,  and  cannot  be  made  in  any  other  Court. 

3rd.  The  Act  requires  that,  in  any  proceeding  taken  against  a 
fishery  officer  by  a  party  aggrieved,  for  anything  done  in  the  dis- 
charge of  his  duty,  as  such  officer,  a  month's  notice  of  action  mtist 
be  given.  It  has  been  held  that  replevin  being  a  proceeding  in  rm 
does  not  fall  within  the  ordinaiy  rules,  as  to  notice,  but  the  fact  of 
notice  being  required  by  the  Act  shows  that  it  was  not  contemplated 
by  it  that  replevin  should  lie  in  cases  of  seizure.  •  If  the  writ  of 
replevin  should  be  allowed  it  would  render  the  whole  Act  inoperative. 
The  case  of  Breeze  v.  Stockton,  (3  Allen,  329)  is  precisely  in  point 
There  the  judgment  of  the  Court  states  that  they  have  heard  of  w> 
case  where  goods  have  been  replevied  from  a  revenue  officer.  This 
case  is  in  principle  exactly  like  the  present. 

C.  W.  Weldon,  contra.     We  do  not  deny  that  replevin  will  not  li« 
against  a  revenue  officer  seizing  goods,  but  this  is  a  very  different 
case.     The  Fishery  Act,  under  which  this  seizure  was  nuule,  b^ 
in  derogation  of  the  rights  of  the  subject,  must  be  construed  strictlyr 
and  any  departure  from  it  makes  the  party  seizing  a  trespasser  w 
initio.    The  Act  required  the  officer  seizing  the  vessel  to  deliver  htf 
into  the  custody  of  the  collectors  of  customs  of  the  port  nearest  to 
the  place  of  seizure.    He  was  required  to  take  the  vessel  to  ite 
nearest  port,  and  to  do  so  within  a  reasonable  time;  instead  of  doing 
this,  the  defendant,  who  seized  the  vessel  in  Gaspe  Hai'bor  on  tiM 
18th  August,  instead  of  taking  her  to  the  nearest  port,  which  am 
Gaspe, — took  her  into  the  Harbor  of  Shediac,  on  the  22nd  Augul 
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on  his  way  to  Shediac  several  ports  where  Uiere  was  a  col* 
f  customs  in  whose  chai^  she  might  have  been  placed. 
e  ffot  the  vessel  to  Shediac  he  did  not,  as  the  Act  requires^ 
r  in  the  care  of  the  collector  of  customs  forthwith,  but  kept 
m  of  her  until  September  5th,  when  she  was  replevied, 
eicted  irregularly  and  abused  his  authority  in  the  proceedings 
snt  to  the  seizure  of  the  vessel,  he  becune  a  trespasser  ab 
[id  the  vessel  was  liable  to  be  replevied  at  the  instance  of 
er. 

Q.  C,  in  reply.  Cur.  adv.  vult. 

udges  differing  in  opinion  now  delivered  separate  judgments. 

[ORE,  J. — The  application  to  set  aside  the  writ  of  replevin 
ause  was  made  substantially  up  on  the  following  grounds: 

?o  writ  shall  be  sued  out  against  any  officer  or  other  person 

»d  to  seize  under  the  Act  respecting  fishing  by  foreign  ves- 

ig  (31  Vict  cap.  Gl,)  for  anything  done  under  the  Act,  until 

ith  after  notice  in  writing  as  provided  by  the  13th  section 

Ut. 

The  vessel  seized  under  the  writ  was  in  custody  of  the  law 

charge  of  the  defendant,  as  an  officer  in  the  service  of  the 

nent  of  Canada,  and  employed  in  the  service  of  protecting 

iries. 

rhe  Act  points  out  a  remedy,  if  the  party  whose  goods  ai'e 

[links  himself  aggrieved. 

the  affidavits  it  appears  that  the  defendant  acting  as  such 
sized  the  vessel  in  question  in  the  Port  of  Oaspe  as  having 
ilty  of  a  breach  of  the  Fishery  Act,  and  took  her  from  thence 
brt  of  Shediac.  It  is  admitted  that  there  is  a  principal  officer 
oms  at  Gaspc,  and  that  there  are  several  ports  between  the 

Graspe,  where  the  vessel  was  actually  seized,  and  Shediac,. 
3arer  to  the  place  where  the  veasel  was  seized  than  Shediac, 
ich  the  vessel  might  have  been  taken,  and  which  ports  are 
i  with  a  principal  officer  of  the  customs,  as  mentioned  in  the 
ion  of  the  Act. 

the  tii-st  ground : 

etcher  against  Wilkins  and  others  (G  Elast  283)  it  is  held  thai 
i  is  not  an  action  within  the  24  Greo.  II,  cap.  44,  sec  G,  which 
constables,  &:c.,  acting  under  a  Magistrate's  warrant  from 
km  until  demand  made  or  left  at  their  usual  place  of  abode,, 
the  party  intending  to  bring  such  action,  &c,  and  the  case  of 
1  «•  Caffin,  2,  (Wm.  Blackstone*s  Bep.  page  1330,)  is  referred 
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to  by  Lord  EUenborough  in  delivering  the  judgment  of  the  Court, 
also  Pearson  v.  Roberts  (Willes'  Rep.  GGS,)  in  Avnich  it  was  decided 
that  an  action  of  replevin  could  not  be  maintained  against  persons 
making  a  distress  for  not  performing  the  highway  duty,  as  a  aeniand 
had  not,  previous  to  the  commencement  thereoi,  been  made  of  the 
Justice's  wan-ant,  and  Lord  C.  J.  Willes  there  distinguished  between 
a  replevin  by  plaint  or  mandatory  writ  to  the  Sheriff,  to  have  the 
goods  again,  which  he  stated  not  to  be  within  the  statute,  and  re- 
plevin by  action  to  recover  damages  and,  in  addition  to  this,  there 
IS  the  authority  of  an  obiter  dictum  of  Lord  Kenyon  in  Harper  v. 
Oarr  (7  T.  R.  270,)  that,  but  for  the  case  of  Milward  and  Caffin  he 
should  have  thought  replevin  within  the  statute.  Lord  EUenborough 
proceeds  to  say:  "one  cannot  but  feel  the  force  of  the  observation 
made  by  Lord  Kenyon  on  that  occasion: — *That  convenience  requires 
that  it  should  be  so,  otherwise  it  is  in  the  plaintift^'s  power  to  evade 
the  provisions  of  the  Act  by  adopting  a  particular  mode  of  proceed- 
ing which  depends  on  his  own  choice."*  ''The  case  in  Willes'  Rep.," 
says  Lord  EUenborough,  "seems  to  go  on  a  distinction  between  an 
action  of  replevin,  where  damages  are  to  be  recovered,  and  a  pro- 
ceeding only  to  have  the  goods  again ;  but  the  industry  of  the  gen- 
tleman who  so  very  ably  argued  this  case,  has  not  succeeded  in 
discovering  such  tirst-mentioned  mode  of  proceeding  by  action  of 
replevin  to  recover  damages  as  contm-distinguishcd  from  proceedings 
to  have  the  goods  again, — but  these  modes  of  proceeding  in  rem,  i,  e. 
to  have  the  goods  again,  and,  if  so,  and  there  should  not  be  any  action 
of  replevin  for  the  recovery  of  damages  only,  then  the  case  in  Lord 
C.  J.  Willes'  Repoits  will  be  an  authority,  in  addition  to  that  of 
Milward  and  Caffin,  to  show  that  the  Statute  24  Geo.  II,  does  not 
extend  to  the  case  now  before  the  Oouit."  Lord  EUenborough  pro- 
ceeds to  comment  upon  the  reasons  assigned  by  Loi*d  Kenyon  ah  in- 
convenient i  and  also  the  inconvenience  of  depriving  the  subject  of 
replevin,  giving  weight  rather  to  the  latter.  Without  attempting  to 
doubt  this  law,  I  shall  refer  to  proceedings  in  replevin  as  established 
by  our  local  enactment.  Rev.  Stat.  cap.  120,  Sect.  9,  gives  the  form 
of  replevin,  whether  for  the  unlawful  taking  or  detaining  of  goods, 
which  is  directed  to  the  sheriff,  and  counnands  him,  if  the  plaintiff 
shall  make  him  secure,  fee,  to  replevy  and  deliver  to  him  the  goods 
and  chattels,  &c.,  which  he  alleges  C.  D.  or  some  other  pereon  has 
unlawfully  taken  or  detained  from  him,  and  that  he  notify  the  said 
C.  D.  or  such  other  pei'son  that  he  l)e  before  us,  &c.,  to  answer  A.  B. 
of  a  plea  wherefore  ne  unlawfully  took  or  detained  the  said  goods 
and  chattels.  The  sheriff  at  the  time  of  seizing  the  goods  shall 
serve  the  party  in  possession  with  a  copy  thereof,  which  service  shall 
be  effected  as  in  all  other  cases  of  non-bailable  writs  to  which  he  may 
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appear,  and  neglecting  to  do  so,  the  plaintiff  may  proceed  as  in  per- 
aonal  actions.  The  12th  section  provides  for  a  claim  of  property  by 
the  defendant  or  any  other  person  within  forty-eight  noui-s  after 
seizure  and  service  of  the  writ,  in  such  case  the  property  not  to  be 
delivered,  but  the  writ  to  be  returned  with  claim  of  property  in- 
dorsed. M  the  claim  is  found  good,  the  goods  to  be  delivered  to  the 
claimant.  But  the  plaintiff  may  proceed  and  recover  for  his  damages 
for  the  property  m  the  same  tnilt  in  »\xch  foi^ni  as  he  may  think  Jit, 
Taking  a  case  then,  where  a  party  not  named  in  the  writ  of  replevin 
puts  in  a  claim  of  property  which  is  found  good,  what  is  there  to 
prevent  the  party  suing  out  the  i-eplevin,  having  failed  entirely  so 
lar  as  the  proceeding  in  rent  is  concerned,  from  proceeding  to  declare 

X'nst  the  party  in  whose  possession  the  goods  are  found,  and  on 
m  the  writ  is  sei'ved,  in  trespfuss  or  case.  The  Act  expressly 
states  that  the  plainntiff  may  proceed  and  recover  his  damages  for 
the  property  in  the  same  suit  in  such  foi^i  as  he  may  think  fiL 
Unless  replevin  is  within  the  statute,  where  is  the  limit  of  the  time 
within  which  the  action  is  to  be  brought. 

The  fourteenth  section  of  the  Fisherj*  Act  limits  the  time  for 
bringing  actions  to  three  months  after  the  cause  of  action  has  arisen. 
Take  a  case  of  trespass  brought  after  the  expiration  of  three  months, 
fix)m  the  cause  thereof  arising  and  without  any  notice.  It  would  not 
be  contended  but  tliat  the  paiiy  would  be  entitled  to  notice  as 
prescribed  by  the  thirteenth  section,  to  the  benefit  of  the  limitation 
afforded  by  the  fourteenth  section,  and  to  the  protection  giveji  by 
the  fifteenth  section,  which  provides  for  the  Judge  certifying  to 

E^'ent  recovery  of  damages  and  costs,  and  that  simply  because  he 
the  statutory  protection.     Let  the  party  commence  his  action  by 
replevin,  after  the  expiration  of  the  three  months  a^inst  the  party 
in  whose  possession  the  goods  ai-e  found :  say  the  oflicer  making  the 
seizure,  he  or  some  other  person  puts  in  a  claim  of  property,  general 
or  special,  which  is  found  in  the  claimant's  favor,  and  the  party 
suing  out  the  replevin  proceeds  in  the  same  suit  for  the  recovery  of 
damage  for  the  propertv  in  such  fai^m  as  Ae  may  think  jit,  as  by 
declaring  in  trespass.     Whei'e  would  be  the  questions  of  notice  of 
action,  limitation  of  time  for  bringing  the  action,  and  protection 
provided  by  the  fifteenth  section ;  as  I  apprehend  if  the  action  of 
replevin  is  not  under  any  circumstances  within  the  provision  of  the 
tlurteenth  section  of  the  Dominion  Fishery  Act,  it  will  not  be  sub- 
jected to  such  thirteenth  section  by  any  peculiar  turn  the  proceeding 
may  take.    Now  take  the  case  where  a  claim  of  property  is  put  in 
ODder  our  Local  Act,  and  the  claim  not  found  good,  or  where  no 
daim  is  put  in — I  can  understand  thus  far,  the  decided  cases  might 
ipiiljr  to  our  law,  but  taking  a  case  where  the  verdict  is  in  favor  of 
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the  claim,  the  act  provides  that  the  sheriff  shall  then  deliv 
goods  to  the  claimant.  But  still  the  plaintiff  muy  jyi^oceet 
recover  for  his  daviages  for  the  2^^*operty  in  the  savie  siiit^  ii 
/o7*?n  as  lie  may  think  Jit  These  are  the  words  of  the  twelfth  s< 
By  the  old  Act  relating  to  replevin,  4  Wil.  IV.,  cap.  38,  S 
wnich  provides  for  the  writ  de  2yf'op^'i^(ite  irrohanda,  provi! 
made  that  the  defendant  or  defendants  may  put  in  a  claim  of 
erty  and,  if  the  claim  is  found  good,  then  the  sheriflTs  powers 
the  writ  shall  be  at  an  end,  and  the  sheriff  shall  return  the 
seized  to  the  defendant,  and,  if  the  plaintiff  is  not  satisfied 
resort  to  his  action  of  trespass  or  trover.  Our  present  Act 
Stat.  cap.  126,  Sect.  12)  provides  that  the  defendant  or  any  p 
claiming  the  property,  may  give  notice  that  he  claims  pro; 
The  provision  for  the  plaintiff,  if  the  claim  is  found  good,  proce 
to  recover  for  his  damages  for  the  property  in  tJte  same  suit  ^ 
apply,  it  seems  to  me,  under  the  9th  section,  to  proceedings  ^ 
the  party  in  passession,  for  he  is  the  party  to  be  served  with  a 
of  the  replevin  writ.  Suppose  a  claim  of  property  put  in  by  a 
entirely  a  stranger  to  the  writ  of  replevin,  and  it  is  found  go 
the  jury  on  the  executing  of  the  writ  de  j)roprietate  jyrob 
whether  rightly  or  wrongly,  and  the  party  in  possession,  a^ 
whom  the  writ  of  replevin  issued,  to  be  a  fishery  officer  or 
person  authorized  to  seize  under  the  Fishery  Act,  the  Act  sa; 
party  may  proceed  and  recover  for  his  damages  for  the  propei 
the  same  suit,  in  suchfoi'm  cis  lie  mny  think  Jit,  and  he  does  pr 
Where  then  would  be  the  officer's  protection  under  the  thui 
section  of  the  Fishery  Act,  which  says  tw  ivi*it  shcdl  be  sui 
against  any  officer  or  other  person  authorised  to  seize  under  thi 
for  anything  done  under  this  Act,  until  one  month  after  noi 
writing  delivered  to  him  or  left  at  his  usual  place  of  abode  I 
person  intending  to  sue  out  the  writ,  his  attorney  or  agent, 
notice  shall  contain  the  cause  of  action,  and  other  requirement 
no  evidence  of  any  cause  of  action  shall  be  produced  except  si 
shall  be  contained  in  such  notice.  If  the  writ  of  replevin  ; 
within  the  thirteenth  section,  the  plaintiff,  in  the  event  of  the 
being  found  good,  can  preceed  in  the  same  suit  in  such  form, 
may  think  Jit;  surely  such  a  proceeding,  without  notice,  is  contr 
the  spirit  and  intention  of  the  thirteenth  section  of  the  Fisher 
Will  it  be  said  that  the  proceeding  by  replevin  is  within  or  wi 
the  provisions  of  the  Fishery  Act,  according  as  it  does  or  do< 
take  a  peculiar  turn ;  that  if  no  claim  is  put  in,  or  the  claim,  i 
in,  is  ignored,  then  the  writ  of  replevin  is  not  within  the  prov 
of  the  Fishery  Act :  If  the  claim  is  found  good,  and  the  ph 
proceeds  to  recover  his  damages  in  the  sams  suit,  in  such  af(A 
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'himk  fit,  then  it  is  within  the  Act  ?  I  apprehend  not,  and, 
,  cannot  but  think  if  the  proceedings  adjudicated  upon  in 
V.  Wilkins  were  such  as  our  Act  contemplates  and  provides 
ame  conclusion  would  not  have  been  arrived  at.  I  may  also 
a  case  in  replevin,  in  our  own  Court,  where  substantial 
were  awarded  the  plaintiff,  Firth  u  Fitzpatrick. 
^e  second  objection,  it  appears  the  vessel  had  been  seized  in 
of  Gaspe,  under  the  requirements  of  the  Canada  Act,  (33 
K  15,  in  amendment  of  the  Act,  31  Vic,  cap,  61).  The 
section  is  as  follows :  "^  Any  one  of  such  officers  or  persons 
tx)ve  mentioned  may  bring  any  ship,  vessel  or  boat,  being 
ay  harbor  in  Canada  or  hovering  (in  British  waters)  within 
trine  miles  of  any  of  the  coasts,  bays,  creeks  or  harbors  in 
into  port  and  search  her  cargo ;  and  may  also  examine  the 
pon  oath,  touching  the  cargo  and  voyage ;  and  if  the  master 
1  in  command  shall  not  truly  answer  the  questions  put  to 
ich  examination  he  shall  forfit  four  hundred  dollars ;  and  if 
\,  vessel  or  boat  be  foreign,  or  not  navigated  according  to 
of  the  United  Kingdom,  or  of  Canada,  and  have  been  found 
)r  preparing  to  fish,  or  to  have  been  fishing  (in  British 
vitnin  three  marine  miles  of  any  of  the  coasts,  bays,  creeks 
•s  of  Canada,  not  included  within  the  above  limits,  without 
,  or  after  the  expiration  of  the  period  named  in  the  last 
-anted  to  such  ship,  vessel  or  boat,  under  the  first  section  of 
such  ship,  vessel  or  boat,  and  the  tackle,  ringing,  apparel, 
',  stores  and  cargo  thereof  stuxU  be  fw/eited.  *  The  foui-th 
►f  31  Vic,  cap.  61,  enacts:  "All  goods,  ships,  vessels  and 
d  the  tackle,  rigging,  apparel,  furniture,  stores  and  cargo, 

forfeiture,  may  be  mized  and  secured  by  any  officers  or 
cnentioned  in  the  second  section  of  the  Act.  Then  follows 
Nsition  of  a  pecuniary  penalty  and  establishing  a  criminal 
For  interfering  with  such  officer.  The  fifth  section  under 
I  important  question  in  this  ca^e  arises,  provides  that  goods, 
ssels  and  boats,  and  the  tackle,  rigging,  apparel,  furniture, 
d  cargo  seized,  as  liable  to  forfeiture  under  this  Act,  shall 
irith  delivered  into  the  custody  of  the  collector,  or  other 
I  oifficer  of  the  cxistonis  at  the  port  nearest  to  the  place  where 
s  be  secured  and  kept  as  other  goods,  ships,  vessels  and  boats, 
tackle,  &c.,  &c,  seized  are  directed  by  the  laws  in  force  in 
ince  in  which  such  port  is  situate  to  be  secured  and  kept, 
)uilt  other  cust^od^  cmd  keemng  as  tJie  Oovemor  in  Council 
rt  of  Vice  Adrn/iralty  ehall  order,**    The  sixth  section  pro- 

the  disposition  of  goods,  &c„  condemned  as  forfeited  by 
si  the  collector  or  omer  principal  ofjuser  of  the  CuaUnns  at 
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tltje  port  vjliere  the  aeizeure  Juis  been  seoitredy  first  deducting  amou&i 
chargeable  for  the  custody  of  the  propeity,  half  the  remainder,  with- 
out deduction,  to  the  oflicer  seizing,  the  remaining  half,  after  deduct- 
ing costs  incurred  to  the  Receiver  General  of  Canada. 

The  liability  of  the  vessel  to  seizure,  I  presume,  will  not  on  this 
motion  be  inquired  into,  but  the  matter  will  depend  on  the  con- 
sequences arising  from  the  defendant  taking  the  vessel  fi-om  the  port 
of  Gaspe,  where  she  had  been  seized,  to  the  port  of  Shediac,  and  I 
understand  it  to  be  admitted  there  is  a  collector  at  that  port,  and 
that  there  are  several  ports  nearer  by  a  great  number  of  miles  to  the 
place  of  seizure  than  the  port  of  Shediac,  where  the  vessel  was  taken 
to,  and  where  she  was  seized  by  the  sheriff  of  Westmorland  under 
the  writ  of  replevin.  The  fifth  section  I  do  not  understand  as  posi- 
tively requiring  the  vessel  to  be  forthwith  delivered  to  the  custody 
of  the  collector  or  other  principal  officer  at  the  poii  nearest  to  the 
place  where  seized ;  it  is  a  direction  the  officer  seizing  may  or  may 
not  follow  without  the  seizure  being  abrogated.  The  seventh  section 
enacts  that  any  penalty  or  forfeiture  under  the  Act  may  be  proBC' 
cuted  and  secured  in  any  Court  of  Vice  Admiralty  within  Canada, 
which  means  the  whole  dominion.  If  so,  has  not  the  proper  officer 
a  right  to  apply  in  any  Court  of  Vice  Admiralty  within  the  dominion 
for  monition  or  such  other  proceeding  to  procure  an  adjudication  of 
condemnation,  and  is  not  the  vessel,  bv  the  latter  part  of  the  fifth 
section,  among  other  custodies  providea  with  such  custody  as  a  Court 
of  Vice  Adrniralty  shall  order  i  Is  it  not  competent  for  the  Judge 
of  any  Court  of  Vice  Admiralty  to  order  a  custody  the  Act  pi-ovides 
so  distinctly  for  ?  Wlien  can  he  make  such  provision  ?  Not  before 
proceedings  are  taken  in  his  Couii  to  give  nim  a  control  over  the 
vessel,  and  what  wrong  is  there  in  taking  the  vessel  to  Shediac  in 
order  to  take  proceedings  before  the  Judge  of  the  Court  of  Vice 
Admiralty  of  ^ew  Brunswick,  so  that  the  Court  might  have  power  \ 
to  order  a  location  for  the  vessel  ?  If  the  vessel  is  not  taken  to  the 
nearest  port  in  pursuance  of  the  direction  contained  in  the  first  part 
of  the  fifth  section,  it  may  be  she  can  then  only  have  a  place  of 
strictly  legal  permanent  custody  to  be  determined  by  the  order  of 
a  Court  of  \  ice  Admiralty  or  the  direction  of  the  Grovemor  in 
Council.  Suppose  the  principal  officer  of  the  Customs  at  Gasp^ 
refused  to  accept  the  custody  of  the  vessel,  could  the  seizing  officer 
not  take  the  vessel  to  another  port,  for  the  purpose  of  her  being 
delivered  into  custody  ? 

It  is  not  to  be  presumed  that  the  officer  seizing  the  vessel  waf*' 
acting  illegally — rather  the  reverse  where  Crown  interests  are  c(Hi-^ 
cemed.  In  my  opinion  the  officer  seizing  may  exercise  his  option  a9 
to  whether  or  not  the  vessel  shall  be  delivered  to  the  principBui  officer^ 
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toms.  I  think  he  may  retain  custody  of  the  vessel  until  a 
m  is  fixed  for  her  by  the  Governor  in  Council  or  by  a  Court  of 
^mindty,  and  that  he  raay,  until  such  location  is  fixed,  take 
om  one  port  to  another  witnout  the  owner  of  the  vessel  bein^ 
h1  to  take  her  out  of  his  possession  by  a  writ  of  replevin,  and, 
h  the  circumstances  of  the  case  cannot  be  taken  into  considera- 
n  this  case  it  would  rather  appear  to  be  a  sreat  boon  to  the 
;  as  in  the  event  of  witnesses  being  required  from  Prince 
rd  Island  it  would  be  much  more  convenient  that  any  proceed- 
should  be  taken  in  the  Court  of  Admiralty  in  this  Province 
n  that  of  Quebec 

ts  evidently  held  the  vessel  under  seizure  for  breach  of  the 
f  laws,  and  brought  her  from  Gaspe  to  Shediac  for  some  pur- 

The  legality  of  the  seizure,  I  apprehend,  will  not  be  tried  out 
s  motion.  Is  it  not  fair  to  assume,  nay,  must  we  not  assume, 
he  officer  making  the  seizure  held  the  vessel  in  process  of  con- 
ition  ?  And  if  so,  replevin  is  not  the  proper  proceeding.  It  is 
own  per  Eyre,  C.  B.,  (Anstruther,  212),  if  a  man  at  this  day — 
being  a  seizure  in  order  to  condemnation — were  to  presume  to 
in  the  goods  it  would  be  a  cohtempt  of  the  Court  of  Exchequer, 
lich  an  attachment  would  be  granted  instantly.  It  may  be 
king  the  vessel  from  Caspe  to  Shediac  was  such  an  illegal  act 
entirely  do  away  with  the  efiect  of  the  seizure,  and  make  the 

seizing  a  trespasser  ab  initio,  as  propounded  at  the  argument ; 
I  my  opinion  it  was  not.  I  am  impressed  with  the  conviction 
he  officer  seizing  the  vessel  as  forfeited  would  not  necessarily 
iged  to  take  her  to  the  nearest  port,  but  might  keep  her  in  his 
ly  to  await  a  location  to  be  pointed  out  by  the  Oovemor  in 
ol  or  a  Court  of  Vice  Admiralty,  and  until  such  order  by  the 
nor  in  Council  or  Court  of  Vice  Admiralty,  he  would  hold  the 
seized  as  liable  to  forfeiture  under  the  Act,  and  such  holding 
.  be  on  behalf  of  Her  Majesty.  The  sixth  section  of  the 
y  Act,  in  making  provision  for  division  of  the  proceeds  of  a 
omed  vessel,  appropriates  a  portion  to  be  paid  to  the  Receiver 
al  of  Canada.  In  Bacon's  Abridgment,  8  vol.  Replevin  C,  it 
.  down  where  the  king  is  a  party  or  the  taking  in  right  of  the 
1  in  these  cases  the  sheriff  is  to  surcease,  and  in  Breeze  v. 
ford  (3  Allen,  329),  in  which  the  authorities  are  fully  cone 
Garter,  C.  J.,  sajrs :  '*  Now  we  have  heard  of  no  case  where 
seized  by  a  revenue  officer  for  a  breach  of  the  revenue  laws 
OEver  been  replevied,  nor  do  we  think  any  such  case  can  be 
"  I  cannot  see  why  this  law  is  not  applicable  to  the  present 
•:C9iief  Justice  Carter  also  says:  ''The  peculiar  objects  and 
of  this  Act:  of  AMsmbly  xaise  disfeinotions  which  would 
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not  arise  in  any  other  case.  The  primary  object  of  the  Act  is  the 
final  destruction  of  the  liquors  seized.  This  object  might  in  all  cases 
be  entirely  defeated  if  they  could  be  replevied,  because,  although  die 
plaintiff,  if  unsuccessful  in  the  replevin,  might  be  liable  for  the  value 
of  the  liquors  or  in  damages,  he  could  not  be  compelled  to  restore  the 
liquors  themselves  even  upon  a  judgment  de  retomo  kabendo,  so  that 
the  sentence  of  destruction  could  be  executed  on  them."  Inasmuch 
as  the  latter  part  of  the  sixth  section  of  the  Fishery  Act  enacts: 
That  the  Governor  in  Council  may  nevertheless  direct  that  any  ship, 
vessel,  boat  or  goods,  and  the  tackle,  riggii^,  apparel,  furniture,  stores 
and  cargo  seized  and  forfeited,  shall  be  destroyed  or  be  reserved  for 
the  public  service.  I  think  the  view  thus  expressed  by  the  learned 
Chief  Justice  peculiarly  applicable  to  the  present  case,  even  though 
the  primary  object  of  the  Fishery  Act  was  not  the  destruction  of  the 
propeity,  still  the  destruction  or  use  for  the  public  service  might 
have  become  a  veiy  mateiial  object.  I  mention  Kinnear  v,  Robinson, 
where  goods  were  seized  for  breach  of  the  revenue  laws,  and  his 
Honor  Mr.  Justice  Weldon  set  aside  a  writ  of  replevin,  (His  honor's 
judgment  was  reviewed  by  the  Couit  at  tenn,  but  not  interfered 
with)  as  an  additional  authority  to  establish  the  position  that 
replevin  will  not  lie  where  goods  are  under  seizure  for  breach  of  the 
revenue  laws. 

The  wording  of  the  33  Vict,  cap.  15,  sec.  3,  is  somewhat  peculiar. 
The  latter  part  of  the  section  says:  Such  ship,  vessel,  or  boat,  and 
the  tackle,  rigging,  apparel,  furniture,  stores  and  cargo  thereof,  diaH 
hv  forfeited;  and  even  supposing  the  officer  making  the  seizure  did 
not  follow  a  provision  of  the  Act,  in  my  opinion  directory,  such  as 
not  taking  the  vessel  to  the  nearest  port,  she  would  not  by  such 
omission  be  relieved  from  the  forfeiture  already  incurred  by  a  bread 
of  the  fishery  laws,  and  enable  the  party,  by  proceeding  in  replevin, 
to  avoid  the  consequences  of  his  o"^;\ti  illegal  act  in  setting  at  defiance 
the  entire  provisions  of  the  fishery  laws  enacted  for  the  protection 
of  very  important  and  valuable  rights  of  all  Her  Majesty  s  subjects 
within  this  Dominion.  The  Act  provides  for  trying  the  legality  of 
the  seizure,  and  I  think  the  party  cannot  resort  to  the  wnt  of  re- 
plevin for  that  purpose.  If  he  has  been  injured  by  any  wrongful 
act  of  the  officer  seizing  he  would  have  his  remedy  against  such 
officer,  but  in  such  case  tlie  requirements  of  the  Act  must  be  com- 
plied with.  Indeed  it  may  be  veiy  doubtful  if  he  had  any  such 
property  rights  as  are  necessary  to  maintain  replevin  after  the  seizure 
until  an  adjudication  by  a  proper  Court  in  his  favor.  In  Lockyert?. 
Olfiey,  1  T.  R.  2G0,  Willes,  J.,  in  delivering  the  unanimous  judgment 
of  the  Court,  says  as  follows:  "But  it  has  been  said  that  under  th^ 
24  Geo.  HI,  cap.  47,  and  the  excise  laws,  the  forfeiture  attaches  th^ 
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Qt  the  act  is  done,  and  the  barratry  was  committed  during 

yage.     It  may  be  so  as  to  some  purposes,  as  to  prevent  inter- 

te  alienations  or  incumbrances,  but  I  think  the  actual  property 

altered  till  after  seizure,  though  it  may  be  before  condem- 

the  reasons  I  have  given  the  writ  of  replevin,  in  my  opinion, 
I  be  set  aside. 

HER,  J. — Tins  was  an  application  to  set  aside  a  writ  of  replevin 
by  Peter  McGowan  a^inst  Henry  C.  Betts,  to  recover  a  ves- 
led  the  Lettte,  her  tackle  and  apparel,  which  had  been  seized 
J  defendant  as  a  fishery  officer  in  command  of  a  vessel  in  the 
e  of  the  Government  of  Canada,  and  employed  in  the  protec- 
»f  the  fisheries.  It  appears  that  the  vessel  was  seized  on  the 
)f  August  last  in  the  harbor  of  Gaspe,  in  Canadian  waters,  near 
rovince  of  Quebec,  on  the  ground  that,  Ixjing  a  foreign  vessel 
ot  licensed  to  fish  by  the  Government  of  Canada,  she  had  been 
^  within  the  three  marine  miles  from  the  shore  not  authorized 
s  treaty  of  1818;  that  she  was  taken  to  the  harbor  of  Shediac, 
w  Brunswick,  on  the  22nd  of  August,  where  she  remained  in 
ly  of  the  defendant  until  the  5th  September,  when  she  was 
'^ied.  It  is  admitted  that  there  are  several  ports  nearer  to 
t  than  Shediac,  with  a  collector  of  customs  at  each.  The  31 
cap.  01,  sec.  2,  authorizes  any  commissioned  officer  of  Her 
ty's  navy  cruising  in  the  watei*s  of  Canada  for  the  purpose  of 
jting  Her  Majesty's  subjects  engaged  in  the  fisheries,  or  any 
y  officer  or  stipendiary  magistiute  on  board  any  vessel  in  the 
e  of  the  Government  of  Canada  for  the  protection  of  the  fish- 
any  officer  of  the  customs,  sheriff,  magistrate,  or  other  person 
issioned  for  that  purpose,  to  go  on  board  of  any  vessel,  in  any 
r,  or  hovering  within  three  marine  miles  of  any  of  the  coasts 
rbors,  and  stay  on  board  so  long  as  she  may  remain  within  such 
or  distance.  The  33  Vict.,  cap.  18,  authorizes  any  such  officer 
ng  any  such  ve&sel  into  port  and  search  her  cargo,  and  examine 
laster,  and  if  the  vessel  is  foreign  and  not  navigated  accoi'ding 
3  law  of  the  United  Kingdom  or  of  Canada — or  if  such  vessel 
bund  fishing,  preparing  to  Ush,  or  to  have  been  fishing,  within 
marine  miles  of  the  shore  without  a  license,  the  vessel,  tackle, 
jhall  be  forfeited.  By  31  Vict.  cap.  01,  sec.  5,  it  is  enacted 
vessels,  fcc,  seized  as  liaVjle  to  forfeiture  under  that  Act  shall 
rthwith  delivered  into  the  custody  of  the  principal  officer  of  the 
ms  at  the  port  nearest  to  the  place  where  seized,  to  be  secured 
kept  as  other  goods,  ships,  &c,,  seized  are  directed  by  the  laws 
in  the  Province  where  sudi  port  is  situateil  to  be  secured 
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and  kept,  or  into  such  other  custody  as  the  Governor  in  Council 
Court  of  Vice  Admiralty  shall  order. 

It  was  contended  on  the  part  of  the  plaintiff  that  it  was  the  < 
of  the  defendant,  the  officer  seizing  the  vessel,  to  have  taken 
into  the  nearest  port,  and  forthwith  delivered  her  into  custody  of 

Srindpal  officer  of  the  customs  of  such  port,  and  that  as  he  had 
one  so,  but  had  past  several  ports,  and  had  detained  her  sei? 
days,  he  was  a  trespasser  ab  initio,  and  that  he  was  holding 
vessel,  tackle  and  furniture  of  his  own  wrong,  and  that  such  b 
the  case  the  plaintiff,  who  claimed  to  be  the  owner,  had  a  righ 
replevy  the  vessel,  &c.  Can  a  vessel  so  seized  by  an  officer  of 
fisheries  be  replevied,  or  if,  after  an  officer  employed  in  jbhe  pro 
tion  of  the  fisheries  has  seized  a  foreign  vessel  unlicened,  fo 
violation  of  the  provisions  of  the  Act  respecting  fishing  by  ifore 
vessels,  can  she  be  replevied  for  any  irregularity  on  his  part,  or  i 
delay  in  proceeding  to  condemnation  ?  The  1st  section  of  31  T 
<»ap.  61,  authorizes  the  Government  of  Canada  to  license  fore 
vessels  to  fish  in  Canadian  waters  within  the  limit  from  which  tl 
were  excluded  by  the  treaty  of  1818.  Sect.  6  provides  for  the  s 
at  public  auction  of  vessels  condemned  as  forfeited  under  the  1 
ana  that  half  the  proceeds  of  sale,  after  deducting  the  expense  of 
custody  of  the  vessel,  shall  be  paid  to  the  Receiver  General 
Canada,  less  the  cost  incurred.  Sect.  7  authorized  the  pixDsecui 
and  recovery  of  any  forfeitures  in  the  Court  of  Vice  Admira 
Sect.  9  authorized  Her  Majesty's  Attorney  General  to  recover  in* 
Majesty's  name  any  forfeitures  under  the  Act.  In  Bi-eeze  v.  St( 
ford,  (3  Allen,  329),  the  Chief  Justice  states,  in  delivering 
judgment  of  the  Court,  that  he  has  heard  of  no  case  where  gc 
seized  by  a  revenue  officer  for  breach  of  the  revenue  laws  have  ( 
been  replevied,  nor  does  he  think  any  such  case  can  be  found, 
reason  why  goods  seized  by  a  revenue  officer  for  breach  of 
revenue  laws  carmot  be  replevied  Ls,  because  the  prerogative  of 
Crown  is  affected.  Chief  Baron  Eyre  recapitulates  the  various  c 
where  the  party  shall  have  the  exclusive  privilege  of  tryiM 
cause  in  the  Exchequer,  amongst  which  are  the  following :  W 
the  information  is  for  the  king,  or  the  party  is  accountant  the  k 
or  where  the  matter  or  suit  touches  the  judgment  of  the  k 
These  appear  to  be  all  cases  in  which  replevin  will  not  lie.  A] 
from  any  other  consideration  in  this  case  it  certainly  touches 
profit  of  the  Crown,  for  a  moiety  of  the  proceeds  of  the  sale  of 
vessel,  after  deducting  the  cost,  ^oes  to  tne  Crown,  the  Fishery 
rMuiring  it  to  be  paid  to  the  Receiver  General  of  Canada ;  and  as  t 
it  forms  part  of  the  public  revenue  of  Canada.  The  fishery  of 
seized  this  vessel  for  violating  the  provisions  of  the  Act  respec 
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3f  by  forei^  vessels,  for  having  unlawfully  fished  or  for  prepar- 
fish  within  three  marine  miles  of  the  shore,  in  British  waters, 
at  a  license,  or  in  other  words  for  interfering  with  the  right  of 
rown  in  this  respect.  In  Rex  v.  Oliver,  it  is  said :  "  If  there  be 
raining  for  any  duty  to  the  Crown  the  person  distrained  can- 
plevy  any  more  than  in  a  case  of  a  fee  farm,  and  if  he  does,  an 
iment  will  be  granted  for  the  contempt.  Oliver,  a  constable 
ras  fined  by  the  commissioners  of  the  land-tax  and  distrained 
replevied,  but  he  was  discharged  after  contempt  by  the  Act  of 
n,*^  In  I  Anstruth,  (212),  Chief  Baron  Eyre  says  that  "  If  a 
.t  this  day,  there  being  a  seizure  in  order  to  condemnation, 
to  presume  to  replevy  the  goods,  it  would  be  a  contempt  of  the 
,  upon  which  an  attachment  would  be  granted  instantly  "  so  if 
raining  for  a  fee  fann,  rent  or  other  duty  to  the  Crown  it  is 
ered  a  contempt.  Now  in  this  case  the  fishery  officer  seized 
*8sel,  &c,  for  infringing  the  right  of  the  Crown  in  order  to 
omation  under  the  Act  respecting  fishing  by  foreign  vessels. 
\  seized  in  order  to  condemnation.  In  7  Bacon  Ab.  C.  Replevin, 
bated  :  "  So  where  the  king  is  a  party,  or  the  taking  is  in  right 
Crown,  in  these  cases  the  sheriff  is  to  surcease."  The  taking 
seizure  of  the  vessel  was  in  right  of  the  Crown.  But  it  is 
that  the  fishery  officer  did  not  comply  with  the  requirements 
Statute  which  enacts  that  vessels,  &c.,  seized  as  liable  to  for- 
5  under  the  Act  shall  be  forthwith  delivered  to  the  principal 
of  the  customs  at  the  port  nearest  the  place  of  seizure,  instead 
ich  he  past  several  ports  and  carried  the  vessel  to  Shediac,  and 
y  delayed  some  days  without  taking  any  proceedings.  The 
ction  of  31  Vict.,  cap.  61,  referred  to,  appears  to  provide  three 
of  dealing  with  the  property  seized  ;  either  that  the  vessel  so 
shall  be  forthwith  delivered  to  the  principal  officer  of  the 
18  at  the  port  nearest  the  place  of  seizure,  to  be  secured  and 
A  other  goods  seized  are  directed  by  the  laws  in  force  in  the 
ice  where  the  port  is  situated  to  be  secured  and  kept,  or  into 
other  custody  and  keeping  as  the  Governor  General  or  the 
of  Vice  Admiralty  shall  direct.  Though  the  right  conferred 
ihe  Governor  in  Council  or  the  Court  of  Vice  Admiralty  to 
as  to  the  custody  of  the  vessel  so  seized  might  materially 
the  case,  I  do  not  intend  to  discuss  it,  as  it  is  not  necessary  to 
5W  I  take  of  the  matter.  If  when  the  vessel  was  seized  for  a 
on  of  the  Act  respecting  fishing  by  foreign  vessels,  that  is  for 
png  a  Crown  right,  or  in  other  words  touching  a  right  of  the 
1,  irregularity  or  delay  in  the  proceedings  will  render  the  officer 
'a  trespasser  ab  initio,  and  the  vessel  seized  liable  to  replevin, 
irregularity  or  delay  will  produce  that  effect?    Who  is  to 
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measure  the  delay,  and  by  what  guide  ?     A  departure  from  the 
principle  that  goods  seized  in  right  of  the  Crown,  or  goods  seized  in 
order  to  condemnation,  cannot  \je  replevied,  involves  one  in  a  sea  of 
difficulty  from  which  I  can  discover  no  escape,  and  the  only  mode  of 
avoiding  it  is  to  adhere  tt^  the  rule  laid  down  in  the  old  authorities, 
and  which  the  modern  text  writers  quote  and  approve.     If  any  irregu- 
larity will  authorize  a  i*eplevin  then  the  smallest  irregularity  will, 
and  the  very  object  of  the  11th  and  12th  section  of  the  Act  provid- 
ing the  mode  of  remedy  for  parties  aggrieved  and  the  mode  of  trying 
their  claims,  would  be  defeated.     If  replevin  would  lie  ii  would  be 
resorted  to  in  most  cases  of  seizure.     Any  departure  from  the  strict 
letter  of  the  Act  will  lead  to  a  replevin.     Sect.  13  provides  a  mode 
by  which  a  party  aggi'ieved  by  the  action  of  the  fishery  officer  can 
have   his  remedy.     The   proceedings  in   replevin   by  the   Revised 
Statutes  require  the  plaintiff  to  serve  the  party  in  possession  of  the 
thing  replevied,  the  defendant  in  the  case,  with  a  copy  of  the  writ, 
and  he  can  proceed  to  lecover  his  damages  in  the  said  suit,  so  that 
he  would  attain  the  very  object  in  the  replevin  suit  that  is  provided 
for  him  in  tl;ie  13th  section  of  31  Vict,  cap.  61,  and  in  this  way  con- 
travene the  very  provisions  of  that  section.     The  13th  section  is  as 
follows :  "  No  writ  shall  be  sued  out  against  any  officer  or  other 
f)erson  authorized  to  seize  under  this  Act,  for  anything  done  under 
the  Act,  until  a  month  after  notice  in  writing  delivered  to  him  or 
left  at  his  usual  place  of  abode  by  the  person  intending  to  sue  ont 
such  wTit,  his  attorney,  or  agent,  in  which  notice  .shall  be  contained 
the  cause  of  action,  the  name  and  place  of  abode  of  the  pei'son  vrho 
is  to  bring  the  action,  and  of  his  attorney  or  agent,  and  no  evidence 
of  any  cause  of  action  shall  be  produced  except  such  as  shall  be  con- 
tained in  such  notice.     This  section  is  conceived   in   the  spirit  in 
which  the  law  also  provides  in  the  case  of  officers  of  the  revenue, 
but  by  allowing  this  replevin  the  officer  is  deprived  of  the  l^enefit  of 
its  protection,  and  all  the  protection  the  law  intended  to  afford  hi© 
is  taken  away  to  the  great  detriment  of  the  rights  of  the  Cix)wn,  2sA 
against  the  whole  object  of  the  Statute.     The  paity  replevying  witt 
in  any  case  get  rid  of  the  requirements  of  this  section.     Sect  ^* 
authorizes  the  pei'son  who  has  made  a  seizure  to  tender  ameD<l^ 
within  one  month  after  notice  of  action,  and  to  plead  such  tendet. 
If  the  replevin  can  be  prosecuted  this  pi-ovision  is  nugatory.     ^^ 
reality  all  these  provisions  which  the  Legislature  has  deemed  iioc^ 
sary  for  the  public  interests  and  to  protect  the  rights  of  the  Crown  ^ 
entirely  avoided  by  allowing  the  replevin,  and  the  officer  is  dealt  with 
as  ordinary  person,  not  entitled  to  notice.     It  was  the  object  of  the 
section  to  protect  him  when  acting  in  discharge  of  his  duty,  thongi^ 
his  proceedings  might  be  in  soiue  respects  irregular.     There  ai'e  othe^ 
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bions  which  the  Act  respecting  fishing  by  foreign  vessels  present 
3  right  to  replevy  vessels  seized  for  violating  the  provisions  of 
Acts,  but  I  do  not  discuss  them,  because,  in  asmuch  as  the 
1  was  seized  for  an  infringement  of  the  rights  of  the  CrowTi, 
uch  seizure  was  with  a  view  to  condemnation,  I  am  of  opinion 
replevin  will  not  lie,  and  therefore  that  the  rule  to  set  asid  the 
should  be  made  absolute. 

ELDON,  J. — This  is  an  application  to  set  aside  the  writ  of  re- 
Q  issued  in  this  case  to  the  sheriff"  of  Westmorland.  It  appears 
16  affidavits,  that  the  defendant  was  the  commander  of  the  Do- 
)n  schooner  Ella  G,  McLean,  and  as  such  was  commissioned  as 
lery  officer  under  the  Dominion  Act  31  Vict.,  cap.  01,  and  33 
,  cap.  15,  and  in  his  capacity  as  such  fisher}^  officer,  finding  the 
»ner  Lettie  in  the  harbor  of  Gaspe  and  in  the  possession  of  -citi- 
of  the  United  States,  and  violating  the  fishery  laws  of  the 
inion,  he  seized  her  and  brought  her  from  the  said  port  of  Gaspe, 
B  Province  of  Quebec,  to  the  port  of  Shediac,  in  the  Provmce  of 
Brunswick,  where  she  was  taken  out  of  his  custody  by  the 
ff  of  Westmorland  under  a  writ  of  replevin  issued  out  of  this 
t,  and  the  defendant  contends  that  being  in  his  custody  as  such 

Sor  seizing  officer  undtn*  the  said  Acts,  and  holding  her  by 
tws,  she  was  not  subject  to  be  taken  out  of  his  custody  and 
ssion  by  such  writ  of  replevin;  he  having  seized  her  for  the 
it  of  the  Crown,  any  acts  of  his,  or  any  irregularity  in  not 
ig  the  vassel  into  Gaspe  or  other  port  nearest  to  where  he  seized 
vould  not  alter  the  rights  of  the  Crown  or  invalidate  the  seizure, 
plaintiff*  contends  that  the  seizure  having  taken  place  in  the 
>r  of  Gaspe,  a  poi-t  of  the  Dominion,  it  was  the  duty  of  the 
ig  officer,  the  defendant,  to  have  followed  the  directions  of 
^.ct  which  gave  him  authority  to  seize,  and  to  deliver  the  said 
>ner  Lettie  over  to  the  collector  of  customs  in  the  port  of  Gaspe, 
dng  the  collector  or  principal  officer  of  customs  nearest  to  the 

where  seized  and  detained,  but  having  brought  her  from  the 
>r  of  Gaspe,  out  of  the  Province  of  Quebec,  and  passed  other 

nearer  to  the  place  where  seized,  into  the  port  or  harbor  of 
iac,  in  this  Province,  he  violated  the  law  under  which  he  acted, 
'jy  which  he  might  justify  the  seizing  and  detaining  the  vessel, 
by  thas  acting  become  a  trespasser,  and  might  be  proceeded 
I8t  as  such,  or  by  proceeding  in  reni  to  recover  possession  of  the 
Mrty. 

le  5th  section  of  31  Vict.,  cap.  61,  imder  which  the  defendant 
I,  reads  thus: 

loods,  ships,  vessels,  and  boats,  and  the  tackle,  rigging,  apparel. 
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"furniture,  stores,  and  car^,  seized  and  liable  to  forfeiture  unden 
"this  Act,  shall  be  foiihtmth  delivered  into  the  custody  of  the  oolf 
"lector  or  principal  officer  of  the  customs  at  the  port  nearest  to  tbe 
"place  where  seized,  to  be  secured  and  kept  as  other  goods,  shipsi 
"vessels  and  boats,  and  the  tackle,  rigging,  apparel,  and  fumitun^ 
"stores  and  cargo  seized  and  directedby  the  laws  in  force  in  ih» 
"Province  in  which  such  port  is  situate,  to  be  secured  and  kepi»  or 

into  such  other  custody  or  keeping  as  the  Governor  in  Council  or 

any  Coui-t  of  Vice  Admiralty  shall  order/* 

The  vessel  Lettie  was  seized  on  the  18th  day  of  August,  1870,  in 
the  harbor  of  Gaspe — ^a  custom  house,  and  collector  there.  Between 
Gaspe  and  Shediac  there  are  several  ports  with  collectors  of  customs 
where  the  defendant  must  necessarily  pass,  all  being  nearer  to  the 
harbor  of  Gaspe,  where  the  seizure  took  place,  than  Shediac,  where 
the  Lettie  was  brought  by  the  defendant  on  the  23rd  August — ^five 
days  later.  The  defendant  detained  the  vessel  without  delivering 
her  to  the  collector  or  principal  officer  of  customs  at  Shediac,  untu 
the  5th  September,  fourteen  days  having  elapsed  since  her  arrival  in 
Shediac,  when  the  plaintiff  causes  a  writ  of  replevin  to  be  issued  out 
of  this  Court  against  the  defendant  to  the  sheriff  of  Westmorland, 
giving  the  necessary  security  to  the  sheriff.  He  proceeds  to  execute 
the  writ  according  to  law.  As  a  general  rule,  I  entertain  the  opini<m 
that  property  seized  for  a  violation  of  the  revenue  laws  cannot  be 
replevied,  if  the  officer  seizing  follows  the  direction  of  the  law  under 
which  he  acts,  and  I  so  held  in  Chambers,  in  Kinnear  v.  Robinson, 
simply  on  the  ground  he  acted  within  the  law  under  which  he  de- 
tained the  property.  When  an  officer  so  acts,  replevin  is  not  the 
proper  remedy,  the  party  entera  under  authority  of  law  and  makes 
a  seizure;  so  far  he  is  right;  but,  if  it  is  shown  that  the  party  so 
seizing  has  abused  such  authority  and  departed  from  the  line  of  duty 
imposed  upon  him  by  law,  it  will  make  him  a  trespasser  ab  initio. 
The  reason  of  this  is  founded  on  the  necessity  of  a  more  stringent 
protection  against  the  abuse  of  powers  given  by  law,  that  the  party 
must  act  witliin  the  law  to  have  its  protection,  and  if  he  depart  from 
the  law,  and  act  outside  of  the  law,  then  his  acts  become  illegal,  and 
he  will  become  subject  to  the  appropriate  remedies  provided  by  law, 
of  which  replevin  is  one. 

In  this  case,  the  vessel  was  seized  in  the  harbor  of  Gaspe,  in  the 
Province  of  Quebec.  The  defendant's  duty  was  plain,  and  as  the 
act  points  out  to  "forthwith  deliver  her  over  to  the  principal  officer 
of  the  customs  nearest  to  where  the  seizure  took  place."  This  he  did 
not  do,  nor  is  any  reason  assigned  for  not  doing  so.  Here  was  a 
clear  violation  of  duty  and  what  the  law  required  of  him,  he  was 
purely  a  ministerial  officer  to  follow  the  law.    He  then,  in  chaige  of 
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ibe  LetHe,  passes  three  or  more  ports,  and  arrives  at  Shediac  on  the 
28nl  August    Does  he  then  deliver  the  vessel  to  the  collector  of: 
enstoms  or  principal  officer  there  ?    Nothing  is  before  the  Court  to 
show  that  he  did,  and  the  Collector  of  Shediac,  not  being  the  nearest, 
may  not  be  the  proper' person,  but  the  defendant  keeps  her  in  cus- 
tody, illegally  contrary  to  his  duty  and  the  law  under  which  he  pro- 
fesses to  act  until  the  5th  September.     I  am  not  aware  of  any  mode 
ike  plaintiff  could  adopt  to  get  his  vessel,  unless  by  resorting  to  the 
oommon  law,  and  obtaming  a  writ  of  replevin  to  restore  to  nim  the 
poperty  which  the  defendant  is,  contrary  to  law,  detaining  in 
Shediac.    The  plaintiff  mav  well  suppose  that  as  the  defendant  has 
not  fbllowed  the  Act  by  delivering  the  vessel  to  the  officer  of  cus- 
toms, she  is  detained  by  the  defendant  for  some  other  purpose,  and. 
therefore  unlawfully,  and  she  may  be  taken  to  any  other  port  or 
dace  in  the  Dominion  where  the  defendant's  fancy  may  lead  him. 
unless  the  plaintiff  can  take  steps  to  obtain  possession  and  try  the 
right  of  property,  the  plaintiff  can  take  no  steps  to  obtain  an  adjudi- 
Cition  in  the  Admiralty  Court,  he  can  proceed  only  in  the  Common 
Jmsw  Court.    The  Fishery  Act  does  not  invest  the  officer  making  the 
sdzore  with  any  discretionary  power  as  to  the  disposition  of  pro- 
perty seized.     His  duty  is  purely  ministerial,  to  deliver  the  property 
10  seized  over  to  the  nearest  collector  and  that  forthwith  after  the 
seizure  is  effected,  for  the  purpose  of  proceedings  being  taken  in  the 
Vice  Admiralty  Court.     If  it  is  necessary  or  desirable  that  the  seizing 
officer  should  possess  discretionary  power  how  or  where  he  shall  take 
Ids  seizure,  the  present  enactments  do  not  allow  him  any,  and  the 
Courts  cannot  extend  the  provisions  of  the  Act;  it  will  be  for  Parlia- 
iQent  so  to  amend  the  Acts  as  to  invest  the  seizing  officer  ^dth  this 
power. 

The  reason  why  an  abuse  of  authority  or  license  given  by  law 
fenders  a  party  a  trespasser  ab  initio  is,  that  the  law  adjudges  by 
the  subsequent  act  guo  animo  he  acted.  Here  was  the  act  of  bring- 
Uig  the  vessel  to  Shediac,  passing  other  ports.  After  leaving  Gaspe, 
he  might  have  taken  her  from  port  to  port  or  any  port  in  the  Do- 
xtiinion,  as  well  as  Shediac.     The  defendant  appears  to  have  disre- 

Earded  the  directions  of  the  Fishery  Act,  and  no  excuse  is  offered  for 
is  so  doing.     The  reasons  for  the  judgment  in  the  Six  (^ai-penters 
case  is  conclusive  to  show  the  defendant  has  made  himself  liable  to 
liave  this  writ  of  replevin  issued  against  him.     Walton  v.  Koesop, 
(2  Wilson,  354,)  George  v.  Chambers,  (11  M.  &  W.),  Pine  i\  Wood- 
l      liOQse,  (1  Exch.,  564.)     As  to  the  point  made  that  the  Crown  had  an 
I      interest  by  virtue  of  the  seizure,  which  could  not  be  affected  by  the 
K      subsequent  misconduct  of  the  officer  seizing;  the  seizure  was  not  a 
B     Mofiacation;  the  property  was  only  taken  and  detained  by  the 
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fisheries  Act  for  the  purpose  of  being  handed  over  to  the  officer  of 
customs,  and  it  is  with  the  nearest  officer,  in  order  that  proceedings 
may  be  taken  to  have  the  vessel  condemned  if  found  guilty  of  any 
infraction  of  the  laws  relating  to  the  fisheries.     Viner  tit.  **  Trespass" 
lays  down  this  doctrine:  "If  the  Purveyor  of  the  King  take  my 
beasts,  as  for  the  household  of  the  King,  and  after  sells  them,  he  is 
a  trespasser  ah  initio''  18  N.  G.     This  would  place  the  officers  of  the 
Crown  in  the  same  position  as  all  other  persons  acting  under  a  law, 
that  the  law  must  be  followed.     Abuse  of  authority  in  law  by  the 
officers  of  the  Crown  makes  them  liable  for  such  abuse  the  same  as 
any  other  of  Her  Majesty's  subjects.     For  these  reasons  I  am  of  the 
opinion  the  rule  to  set  aside  the  writ  must  be  discharged,  and  the 
sheritf  of  Westmorland  deliver  the  property  to  the  plaintitf  accord- 
ing to  the  exigency  of  the  writ. 

Allex,  J. — I  am  of  opinion  that  the  vessel  was  not  in  custody  of 
the  law  at  the  time  she  was  replevied,  and  therefore  that  the  writ 
was  not  improperly  issued.     By  the  2nd  section  of  the  Act  31  Viet, 
c.  CI,  "respecting  fishing  by  foreign  vessels"  it  is  enacted  *'that"  aay 
commissioned  officer  of  Her  Majesty's  Navy  "serving  on  board  w 
any  vessel  of  Her  Majesty's  Navy,  cruising  and  fishing  in  the  wateR* 
of  Canada,  for  the  purpase  of  atibrding  protection  to  Her  Majesty'fc> 
subjects  engaged  in  the  fisheries,  or  any  commissioned  officer  of  Her 
Majesty's  Navy,  fisheries  officer  or  stipendiary'  magistrate  on  Ixwurd- 
of  any  vessel  belonging  to  or  in  the  service  of  the  Government  of 
Canada  and  employed  in  the  service  of  protecting  the  fisheries,  or 
any  officer  of  the  customs  of  Canada,  sherift*  magistrnte,  or  other 
person  duly  commissioned  for  that  pui-pose  may  go  on  boaril  of  any 
ship,  vessel  or  boat  within  any  liarlx>r  in  Canada,  or  hovering  (in 
British  waters)  within  three  marine  miles  of  any  of  the  coasts,  bays, 
creeks  or  harbors  in  Canada,  and  stay  on  board  so  long  as  she  may 
remain  within  such  place  or  distance." 

By  Sect.  3,  it  is  enacted  (inter  alia)  that  if  such  ship,  vessel  or 
boat  be  foreign,  and  have  been  found  fishing  or  preparing  to  fish,  or 
to  have  been  fishing  in  British  waters  within  three  marine  miles  of 
any  of  the  coasts,  bays,  creeks  or  harbors  of  Canada  not  included 
within  the  above-mentioned  limits,  (i.  e.  within  the  limits  specified 
in  the  first  Article  of  the  Convention  between  Great  Britain  and  the 
United  States,  signed  on  the  20bh  October,  1818,)  such  ship,  &:c.,  and 
the  tackle,  rigging,  stores  and  cargo  shall  be  forfeited. 

By  Sect.  4,  all  goods,  ships,  vessels  and  boats,  and  the  tackle,  &Cr 
liable  to  forfeiture  under  this  Act,  may  be  seized  and  secured  by  any 
officers  or  persons  mentioned  in  the  2nd  section  of  the  Act. 

By  Sect.  5,  "goods,  ships,  vessels  and  boats,  and  the  tackle,  &c. 
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seized  as  liable  to  forfeiture  under  this  Act;  shall  be  forthwith  de- 
livered into  the  custody  of  the  collector  or  the  principal  officer  of 
the  customs  at  the  port  nearest  to  the  place  where  seized,  to  be 
secured  and  kept  as  other  goods,  ships,  &c.,  seized  are  directed  by  the 
laws  in  force  in  the  Province  in  wnich  such  port  is  situate,  to  be 
secured  and  kept,  or  into  such  other  custody  and  keeping  as  the 
Governor  in  Council,  or  a  Court  of  Vice  Admiralty  shall  order." 

The  defendant  in  this  case  was  an  officer  in  charge  of  a  vessel 
belonging  to  the  Government  of  Canada,  employed  in  protecting  the 
fisheries,  and,  as  such  officer  he  seized  the  plaintiff's  vessel  in  the 
Iiarbor  of  Gaspe,  on  the  18th  August  last,  under  the  powers  given  in 
the  third  section  of  the  Act,  as  being  a  foreign  vessel,  and  having 
been  unlawfully  engaged  in  fishing  in  British  waters.     It  is  admitted 
that  the  nearest  port  to  the  place  of  seizure  was  the  port  of  Gaspe, 
and  that  Bathurst  and  several  other  poi*is  in  this  Province  were 
nearer  than  Shediac,  where  the  vessel  was  brought  by  the  defendant. 
It  is  clear  to  ray  mind  that  the  defendant  was  not  justified  in 
taking  the  vessel  to  Shediac, — that  in  doing  so  he  was  a  trespasser ; 
lind  that,  if  an  action  of  trespass  had  been  brought  against  him  for 
"the  taking  and  detention,  he  could  not  have  justified  under  the  Act, 
l>ecause  he  had  no  right  to  hold  the  vessel  longer  than  was  necessary 
to  convey  her  to  the  collector  at  the  port  nearest  to  the  place  of 
Seizure.     His  possession  of  tlie  vessel,  therefore,  at  Shediac  ivas,  as 
by  Blake,  B.,  in  George  v.  Chambers  (11  M.  &  W.  loO)  "under 
pretended  authority."     I  cannot  agree  that  the  provisions  of  the 
i,  with  respect  to  the  duties  of  the  officer  who  has  seized  a  vessel, 
only  directory.     I  think  it  would  be  a  dangeroas  doctiine  to  hold 
^liat  the  officer  may,  contrary  to  the  positive  directions  of  the  Act, 
"^Ake  the  vesvsel  to  any  port  he  pleases,  and  hold  her  in  his  own  pos- 
^besion  as  long  as  he  chooses,  instead  of  delivering  her  to  the  collector 
xiearest  the  place  of  seizure.     Even  if  he  had  delivered  the  vessel  to 
't^he  collector  at  Shediac,  I  doubt  whether  she  could  be  considered  to 
in  custody  of  the  law,  and  whether  the  collector  at  Shediac  would 
Lve   had   any  authority  to   hold   her ;  for  where  a  Statute   gives 
authority  to  the  next  Justice  to  do  an  act,  it  must  be  the  next, 
a  Sand.  20:r(l  and  seq.  Reg.  v.  Wheten  (3  Allen,  269).     Here  the 
statute  requires  the  captor  to  deliver  the  vessel  to  the  collector  at 
^e  port  nearest  the  place  of  seizure,  and  also  to  do  so  forthwith, 
neither  of  which  has  been  clone.     Where  a  statute  directs  an  act  to 
\)e  done  "forthwith,"  it  has  been  held  to  mean,  without  the  interven- 
tion of  delay.     Dwarris  on  Statutes,  85.     But,  assuming  that  the 
<tefendant  could  lawfully  take  the  vessel  to  Shediac,  what  right  had 
^  to  keep  her  in  his  own  possession  there,  from  the  22nd  August 
fli  the  5th  September,  when  she  was  replevied  ? 
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We  are  not  inquiring  at  present  whether  the  plaintiff's  vessel  wa3 
liable  to  forfeiture,  but  merely  whether  a  replevin  in  this  case  is  an 
abuse  of  the  process  of  the  Court  Admitting  that  the  defendant 
had  a  prima  jdcie  right  to  seize  the  vessel,  I  think  that  his  subse- 
quent dealing  with  her  was  illegal,  and  made  him  a  trespasser  ab 
vnitio,  according  to  the  authority  of  the  Six  Carpenters*  case  (8  Coke, 
290\  and  Califf  v.  Wilson  (Bert  R  79),  and  that  such  subsequent 
dealing  indicated  the.  intention  with  which  he  took  her.  Actu  es> 
teriori  hidicantinUriora  aecreta.  In  Smith  v.  Eginton  (7  A.  &  K, 
17G)  Littledale,  J.,  says:  "Where  there  is  an  authority  given  by  law 
''for  doing  an  act,  there  an  abuse  may  turn  the  act  into  a  trespass 
"ct6  initio.  The  rule  is  said  to  rest  upon  this:  that  the  subsequent 
"illegality  shows  the  party  to  have  contemplated  an  illegality  all 
"along,  so  that  the  whole  becomes  a  trespass." 

Then,  if  the  taking  and  subsequent  dealing  with  the  vessel  was  a 
trespass,  why  will  not  replevin  lie?  In  general,  where  goods  have 
been  wrongfully  taken  from  a  person,  he  may  have  trespass  or  re- 

? levin  at  his  election.  In  George  v.  Chambers,  (II  M«  &  W.,  159,) 
*arke,  B.,  says,  that  at  common  Law  replevin  is  a  remedy  applicable 
in  all  cases  where  goods  are  improperly  taken;  and  the  same  aoctrine 
is  laid  down  in  Jones  v.  Johnson,  (5  Exch.  875,)  Mellor  u  Leather, 
(1  E.  &  B.,  G28,)  and  in  Mennie  v.  Blake,  (6  E.  &  B.,  842,)  indeed  the 
action  is  so  common  in  this  Court,  not  only  for  the  unlawful  taking, 
but,  under  our  statute,  for  the  unlawful  detention  of  goods,  that  no 
authority  need  be  cited  in  support  of  it 

It  is  contended,  however,  that  replevin  is  not  the  proper  remedy 
in  this  case,  because  by  the  seizure,  the  vessel  was  in  the  custody  of 
the  laAv,  and  that  the  plaintiffs  remedy  was  either  to  obtain  re- 
delivery of  her  by  giving  security  uuder  the  8th  section  of  the  Act, 
or  by  putting  in  a  claim  and  contesting  the  seizure,  imder  the  11th 
section.  There  is  no  doubt  that  replevin  will  lie  where  goods  are 
improperly  taken  under  the  warrant  of  a  justice  of  the  peace,  even 
where  there  has  been  a  conviction,  but  not  where  they  are  taken 
under  an  execution  issuing  from  a  Superior  Court.  There  is  nothing 
in  the  nature  of  a  conviction  or  judgment  here,  which  would  bo 
defeated  by  a  replevin,  there  is  not  even  an  order  of  any  tribunal 
for  the  seizure,  as  in  Pritchard  v,  Stephens,  (G  T.  R,  522,)  and  Fenton 
V,  Boyle,  (2  N.  R.,  399,)  in  view  of  which  the  Court  refused  to  set 
aside  the  writ,  but  the  defendant  acted  on  his  own  judgment,  pro- 
fesse<lly  under  the  authority  of  the  Act,  and,  as  that  gave  him  only 
a  limited  authority,  and  he  has  clearly  exceeded  it,  and  acted  entirely 
contrary  to  the  directions  of  the  statute,  I  think  the  Court  is  not 
called  upon  to  interfere  in  a  summary  way,  and  prevent  the  plaintiff 
from  obtaining  restitution  of  his  goods  illegally  detained,  whatever 
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mi^bt  be  the  case  if  the  defendant  had  delivered  the  vessel  to  a 
ooUcctor. 

As  to  the  plaintiffs  remedy  under  the  8th  and  11th  sections  of 
the  Act,  it  is  sufficient  to  say,  that  he  can  make  no  such  application 
Tmtil  some  proceeding  is  instituted  against  the  vessel,  in  the  Court 
of  Vice  Admiralty.  No  such  proceeding  has  b^n  taken  in  this  case, 
and  I  am  not  aware  of  anv  power  in  the  plaintiff  to  compel  it  to  be 
done.  Is  he  boimd  to  wait  any  length  of  time  that  Uie  defendant 
ehooees,  unlawfully  to  hold  the  vessel  ? 

The  case  of  Breeze  v.  Stockford,  (3  Allen,  329,)  was  relied  on  by 

the  defendat's  counsel  to  show  that  replevin  would  not  lie.     But 

that  case  is  distinguishable  from  the  present  one,  because  there  it  did 

<iot  appear  that  the  Justice  who  issued  the  warrant  under  which  the 

c^onstaole  seized  the  liquor,  had  exceeded  the  authority  given  him  by 

^lie  Act,  and,  in  addition  to  that,  it  was  admitted  to  be  an  exceptional 

^2«se,  the  object  of  the  Act  under  which  the  warrant  issued  being  the 

<:ie8trticti(m  of  liquor  kept  for  illegtl  sale  which  would  have  been 

^Mitirely  defeated  by.  a  replevin.     Here,  though  the  Governor  may 

rder  the  destruction  of  a  condemned  vessel,  the  main  object  of  the 

is  evidently  the  forfeiture  of  her,  because  the  6th  section  of  the 

ct  provides  for  the  sale  of  condemned  goods,  vessels,  &c,  and  the 

Application  of  the  proceeds  as  in  a  case  of  Prize.     If  the  seizure  and 

detention  of  the  vessel  were  rightful  in  this  case,  the  substantial 

effect  of  a  forfeiture  will  not  be  defeated  by  the  replevin,  because 

^he  replevin  bond  secures  to  the  defendant  the  return  of  the  vessel, 

or  her  value,  in  case  a  verdict  is  found  in  his  favor.     For  these 

^neasons,  I  think  the  application  to  set  aside  the  writ  of  replevin 

should  be  refused. 

RrrcHiE,  C.  J. — This  was  an  application  to  set  aside  the  writ  of 
^^plevin  issued  in  this  cause.  The  affidavit  of  the  defendant  sets 
Sorih  that  he  was  a  fishery  officer  and  in  charge  of  the  schooner  Ella 
<?.  McLean,  a  vessel  employed  by  the  Qovemment  of  Canada  in  pro- 
specting the  fisheries;  that,  on  or  about  the  18th  August,  last,  about 
S  o'clock,  p.  m.,  the  said  schooner  was  in  his  charge  in  the  harbor  of 
ispe,  in  the  Province  of  Quebec,  in  British  waters,  not  included 
iwin  the  limits  specified  in  the  first  Article  of  the  Convention 
Ibetween  His  Late  Majesty  King  Oeo.  Ill  and  the  United  States  of 
^^bierica,  made  and  si^ed  at  London,  6n  the  30th  October,  1818; 
t  the  said  »2hooner  bein^  anchored  within  the  6aid  harbor,  he  re- 
information  that  a  scmooner  called  the  Lettie,  owned  by  citizens 
the  United  States  of  America,  had  been  engaged  in  fishing  within 
^lie  said  harbor;  that  the  Lettie  was  at  the  time  anchored  aTOut  haJf 
«  mile' within  the  said  harbor;  that  on  receiving  such  information 
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the  defendant,  as  such  fishery  officer,  boarded  the  Lettie,  four 
in  charge  of  Wm.  Heam,  the  master,  and,  "that  said  vessel  w 
gaged  in  the  business  of  fishing;  that  he,  acting  as  fisheiy  oflS 
the  service  of  the  Government  of  Canada,  and  employed  in  tl 
vice  of  protecting  the  fisheries,  thereupon  took  charge  of  the 
and  brought  her  into  the  port  of  Shediac,  in  the  Province  of 
Brunswick;  that  he  went  on  board  the  said  vessel  and  broug 
into  the  port  aforesaid,  because  he  Ijclieved  the  said  vessel 
foreign  or  not  navigated  according  to  the  laws  of  the  United 
dom  or  of  Canada,  and  had  been  fishing  within  the  said  harl 
Gaspe  without  a  license;  that  he  arrived  with  the  Letfie  at  th« 
of  Shediac  on  the  22nd  Augast,  last — that  she  remained  in  S 
in  his  charge  until  Monday,  the  5th  Septeiulxir,  when  the  high 
of  Westmorland  served  him  with  a  copy  of  the  writ  of  rej 
and  took  the  said  schooner  Lettie,  her  tackle  and  apparel  out 
possession,  and  they  are  now  in  possession  of  th(i  said  sheriff, 
and  by  virtue  of  the  said  writ  of  replevin. 

The  writ  is  in  the  customary  form,  whereby  the  said  sheri 
commanded  that  if  Peter  Stanforth  MacGowan  made  him 
according  to  law  to  replevy  and  deliver  to  said  MacCJowan  the 
and  chattels,  to  wit,  a  certain  schooner  called  the  Ldtie,  slu 
tackle  and  apparel,  which  he  alleges  Henry  Edwin  Betts  or 
other  person  has  unlawfully  taken  or  detained  from  him,  an( 
he  should  notify  the  said  Henry  Edwin  Betts,  kc. 

This  application  is  based  on  the  ground  that  the  Letiie  \ 
custodia  legiSf  therefore  the  writ  of  replevin  was  improperly 
and  executed  and  should  now  be,  by  summary  order,  (juashe 
the  property  taken  thereunder  restored  to  the  <.lefen«lant.  In  a 
to  this  an  affidavit  of  the  plaintiff  has  been  produced  which  co 
a  history  of  the  Lettie  with  a  view  of  establishing  her  charac 
a  British  vessel,  and  also  of  the  dealings  of  her  ownei-s  with 
show  that  she  had  been  guilty  of  no  infringement  of  the  fi^sher^ 
With  these  questions,  however,  it  appears  to  me  we  have  noth 
do  on  the  present  application.  It  was  admitted  on  the  argt 
and  as  part  of  the  facts  in  this  case  for  the  puiposes  of  this 
cation,  that  the  port  of  Gaspe  in  the  Province  of  Quebec  ar 
ports  of  Dalhousie,  Bathurst,  Chatham  and  Richibucto,  in 
Brunswick,  were  nearer  to  the  place  where  the  Lettie  was  seize* 
the  port  of  Shediac,  and  that  tne  port  of  Gaspe  is  the  neares 
to  the  plaice  of  seizure.  The  Act  under  which  this  seizure  is  cl 
to  have  been  made  is  the  31  Vict,  cap.  61,  amended  by  the  33 
cap.  15,  the  3rd  section  of  which  latter  Act,  substituted  by  e 
words  for  the  3rd  section  of  the  former  Act,  is  as  follows:  "Ai 
of  such  oifficers  or  persons  as  are  above  mentioned  may  brin 
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«hip,  vessel  or  boat,  being  within  any  harbor  in  Canada,  or  hovering 
(in  British  waters)  within  three  marine  miles  of  any  of  the  coasts, 
bays,  creeks  or  harbors  in  Canada,  into  port  and  search  her  cargo, 
and  may  also  examine  the  master  upon  oath  touching  the  cargo  and 
voyage;  and  if  the  master  or  person  in  command  shall  not  truly 
answer  the  questions  put  to  him  in  such  examination  he  shall  forfeit 
four  hundred  dollars,  and  if  such  ship,  vessel  or  boat  be  foreign,  or 
not  navigated  according  to  the  laws  of  the  United  Kingdom  or  of 
Canada,  or  have  been  found  fishing  or  preparing  to  fish  or  to  have 
been  fishing  (in  British  waters)  within  three  marine  miles  of  any 
of  the  coasts,  bays,  creeks  or  harbors  of  Canada,  not  included  within 
the  above-mentioned  limits,  without  a  license,  or  after  the  expii-ation 
of  the  period  named  in  the  last  license  granted  to  such  ship,  vessel 
or  boat,  under  the  lirst  section  of  this  Act,  such  ship,  vessel  or  boat, 
and  the  tackle,  rigging,  apparel,  furniture,  stores,  and  cargo  thereof 
shall  be  forfeited." 

These  two  Acts  it  is  enacted  are  to  be  construed  as  one,  and,  by 

S^Kst,  4  of  31  Vict.,  cap.  61,  it  is  enacted  that:  "  AH  goods,  ships, 

'Vessels  and  lx)ats,  and  the  tackle,  rigging,  appai-el,  furniture,  stores, 

^»tid    cargo,  liable  to  forfeiture  under  this  Act  may  be  seized  and 

^^^ured  by  any  officers  or  persons  mentioned  in  the  second  section  of 

tliis  Act,  and  every  person  opposing  any  officer  or  person   in  tlie 

^^xecution  of  his  duty  under  this  Act,  or  aiding  or  abetting  any  other 

Person  in  any  opposition,  shall  forfeit  eight  hundred  dollars  and  be 

S^ilty  of  a  misdemeanor,  &c.,"  and,  by  Sect.  5,  "goods,  ships,  vessels 

^oid  boats,  and  the  tackle,  &c.,  seized  as  liable  to  forfeiture  under  this 

■A.ct  Khali  be  forthwith  delivered  into  the  custody  of  the  collector  or 

other  principal  officer  of  the  customs,  at  the  port  nearest  to  the  place 

"^here  seized,  to  be  secured  and  kept  as  other  goods,  ships,  vessels  and 

l>oatti,  &c.,  seized,  are  directed  by  the  laws  in  force  in  the  Province  in 

^virhich  such  port  is  situated  to  be  secured  and  kept,  or  into  such 

other  custody  and  keeping  as  the  Governor  in  Coimcil  or  a  Couit  of 

"Vice  Admiralty  shall  order."     The  removal  of  the  Lettie  from  Gaspe 

is  not  attempted  to  be  justified  in  the  affidavits,  nor,  on  the  argu- 

ixient,   was  any  i-eason,  good  or  bad,  assigned  or  even  an  excuse 

ofiered  or  attempted  to  be  given  for  defendant's  not  obeying  the  law, 

nor  are  we  enabled,  from  anything  before  us,  directly  or  indirectly, 

to  discover  why  the  Lettie  was  taken  from  the  port  of  Gaspe,  or  w^hy 

she  passed  all  the  ports  nearest  thereto,  or  why  she  was  brought  to 

i      Shediac  at  all,  or  why  she  was  not  forthwith  delivered  to  the  collec- 

I  tor  or  principal  officer  who,  imder  the  Statute,  would  be  entitled  to 
L     her  legal  custody,  or  why  she  was  detained  by  the  defendant  in  his 

II  own  possession  and  dealt  with  by  him  in  direct  contravention  of  the 
K    Aatate  from  the  date  of  seizure,  the  18th  August,  till  the  time  she 
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was  replevied,  the  5th  September,  nor  does  it  appear  that  the  defend- 
ant has  taken  any  steps  whatever  to  place  the  said  vessel  in  a 
position  to  be  condemned  or  liberated,  but,  on  the  contrary,  has 
removed  her  from  the  port  where  resided  the  person  into  whose 
legal  custody  she  shoidd  have  been  forthwith  placed,  and  from  the 
jurisdiction  to  which,  if  liable  to  forfeiture,  she  was  piimarily  axid 
properly  amenable.  In  the  absence,  then  of  anything  to  justify  or 
excuse  the  conduct  of  the  defendant,  in  his  dealing  witn  the  property 
so  by  him  taken  from  the  possession  of  the  plaintiff,  on  the  pretence 
alleged,  must  it  not  for  the  purpose  of  this  application,  be  assomed 
that,  in  neglecting  to  deliver  her  up  forthwith  into  the  custody  of 
the  collector  or  other  principal  officer  of  the  customs  at  Qaspe,  in 
Quebec;  the  port  nearest  to  the  place  where  she  was  seized,  viz.,  in 
^e  harbor  of  Gaspe  in  the  port  of  Gaspe  itself,  the  def endiuit  was 
guilty  of  a  Tiovrfeasance  ?  and,  showing  no  justification  or  excuse  fo 
taking  her  away  from  such  port  and  out  of  the  Province  of  Quebec, 
and  bringing  her  from  thence  to  the  port  of  Shediac  in  the  Province  a^ 
of  New  Brunswick,  passing  the  nearer  ports  of  Dalhousie,  Bathnxst,  J- 
Chatham  and  Richibucto,  and  all  the  other  ports  of  Quebec  and  New  i  ^ 
Brunswick,  which  lie  between  Gaspe  and  Shediac,  and  nearer  the 
former  port,  must  he  not  in  like  manner  be  assumed  to  have  been 
guilty  of  a  misfeasance  ?  And  so,  by  neglecting  the  one  and  doing 
the  other  can  it  be  said  that  jyrvma  fade  he  has  not  rendered  him- 
self liable  to  a  civil  action  for  the  wrongful  taking  of  the  Lettie  from 
Gaspe,  and  the  wrongful  detention  of  her  in  his  own  possession  ftt 
Shediac  ?  And  ought  we,  with  the  materials  before  us,  on  a  summaiY 
application  such  as  this,  to  restore  the  property  to  the  defendantfs 
hands  and  stop  all  legal  inquiry  as  to  his  right  to  hold  it?  In 
Pritchard  v.  Stephens,  (6  T.  R.  522)  an  application  was  made  to 
quash  a  replevin  under  which  goods  taken  on  a  warrant  of  distress 
granted  by  the  commissioners  of  sewers  had  been  replevied  in  the 
hands  of  the  officer.  It  was  contended  that  the  goods  could  not  be 
replevied  at  all,  and  secondly,  if  they  could  be  defivered  by  replevin 
they  could  not  be  replevied  in  this  case  by  the  steward  of  the 
Hundred  Court,  because  that  Court  is  inferior  to  the  Court  of 
Sewers.  It  was  replied  that  the  affidavit  simply  stated  a  present' 
ment  against  plaintiff  for  not  repairing,  and  in  consequence  of  his 
n^lecting  to  repair,  that  the  commissioners  made  repairs  and  issued 
the  warrant  to  reimburse  themselves,  but  did  not  state  that  there 
had  been  any  trial  in  which  it  had  been  determined  that  plaintiff  t^ 
his  landlord  was  liable  to  repair,  neither  did  they  state  any  jodf- 
ment  on  the  point,  but  merely  a  summary  order  for  the  warrant  of 
distress.  The  counsel  was  ihen  stopped,  and  the  Court  said  that  at 
all  events  this  watf^^a  iieason  why  they. ought  not  to  interfere  iiLtlas 
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oary  way  by  quashing  the  proceediDgs,  but  should  leave  it  to 
lefendant  to  put  his  objection  on  the  record  in  a  formal  manner. 
L  Fenton  v.  Boyle,  5  B.  and  P.,  399,  when  the  plaintiff  having 
;ht  replevin  for  goods  levied  by  a  constable  under  a  warrant  of 
388  for  an  assessment  made  by  a  special  sessions  under  a  High- 
Act,  an  application  was  made  for  a  rule  to  set  aside  the  pro- 
ngs in  replevin  on  the  ground  that  where  an  Act  of  Parliament 
^ven  a  remedy  by  distress  and  sale  of  goods  it  was  not  compe- 
for  the  person  levied  on  to  sue  out  a  replevin,  the  plaintiff's 
mtion  in  reply  was  that ''  the  Acta  complained  of  were  not  done 
irsuance  of  the  Act  but  were  in  excess  of  jurisdiction,  for  which 
!tion  of  trespass  might  be  maintained,  and  if  trespa«^s,  (says  the 
lel),  why  not  replevin  ?  And  the  Court  refused  to  interfere. 
must  be  borne  in  mind  that  the  property  here  was  not  taken 
irtue  of  the  judgment  of  any  competent  Court  or  under  any 
188  in  the  nature  of  a  statutory  execution,  in  either  of  which 
it  may  be  conceded,  the  judgment  or  execution  would  be  so  far 
y  rate  conclusive  that  its  l^ality  should  not  be  questioned  in 
vin.  In  seizing  the  vessel  the  defendant,  acting  for  the  time  on 
wn  responsibility,  was  only  a  ministerial  officer  with  a  limited 
>rity  and  with  express  statutory  directions  as  to  the  course  to  be 
led  by  him  on  seizing  such  property,  and  therefore  bound  to  a 
nd  entire  compliance  with  the  requisitions  of  the  statute  if  he 
to  justify  his  conduct  thereby.  Can  it  be  doubted  that  if  such 
Sicer  exceeds  his  jurisdiction,  wholly  ignores  such  limited  au- 
by,  and,  in  defiance  of  the  statute,  deals  with  the  property 
i  in  a  manner  directly  contrary  to  the  mode  prescribed,  he  in 
ting  contrary  to  law,  is  liable  in  a  civil  action  for  such  mal- 
nce.  Not  unanalogous  in  principle  to  the  present  is  the  case  of 
li  V.  Wright,  (6  H.  &  N.,  821,)  where  a  distrainor  took  a  distreas 
f  the  place  where  it  was  originally  impounded,  intending,  no 
b,  to  work  the  distress  (horses)  though  he  had  not  done  so: 
that  the  distrainor  having  misused  the  distress  the  defendant 
at  liberty  to  retake  his  property  without  being  liable  for  a 
e  or  pound  breach.  In  tne  course  of  the  argument  Pollock, 
,  says:  "The  act  done  was  one  which  the  distrainor  was  not 
nrized  to  do  at  all,  not  an  irregularity,  which  is  the  doing  some- 
;  which  the  party  has  a  right  to  do,  but  in  an  improper  manner, 
,  wrongful  act  altogether.  It  put  an  end  to  the  custody  of  the 
ind  took  away  the  protection  of  the  pound."  And  on  the 
lel  replying,  "Surely  a  sale  before  the  time  permitted  by  the 
le  IB  a  wrongful  act,  yet  this  does  not  render  the  distrainor  a 
mer  ab  initio"  Wilde,  B.,  says:  "Doing  a  right  thing  at  a 
g  time  is  not  the  same  as  doing  an  act  whdly  wrongful."    Com. 
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Dig.  "Trespass"  (c.  2.)     What  acts  make  a  man  a  trespasser  ab  iniiiot 
We  find  '*So  if  a  man  have  an  authority  given  by  statute  and  does 
not  pursue  or  abuses  his  power,  as  if  a  man  having  authority  by 
Statute  2,  W^m.  &  Mary,  to  sell  a  distress  for  rent  if  it  be  not  re-    - 
plevied  within  five  days  after  notice,  &c.,  sells  it  without  notice  given,"  "^ 
and  Martin,  B.,  in  his  judgment  in  Smith  v.  Wright,  says:  "All 
distrainor  of  goods  obtained  at  common  law  was,  not  the  property  i 
the  goods,  but  a  sort  of  pledge,  and  the  law  directs  how  that  pledgee 
is  to  be  used.     No  case  has  been  cited  to  show  that  where  the  dis- 
tress is  being  used  in  a  manner  in  which  the  law  will  not  justify, 
owner  may  not  interfere  to  prevent  the  abuse,  and  it  would  be  con 
traiy  to  the  spirit  of  the  law  if  he  were  not  permitted  to  do  so. 
have  no  doubt  in  principle  and  reason  an  owner  of  property  wW 
has  been  seized  as  a  distress  is  entiled  to  prevent  the  use  of  it  by  ih^m 
distrainor  in  a  manner  not  allowed  by  the  law^."     In  Morrel  v,  Martiu^B 
(3  M.  &  G.,  581,)  was  an  action  of  replevin  in  which  there  was  a  pi 
that,  after  the  passing  of  the  5  &  G  Wm.  IV.,  cap.  50,  two  Justic 
made  their  warrant  in  writing  directed  to  the  surveyora  of  the  higl^  ■ 
ways  (waywardens)  of   H.,  and  to   the  constable  of  that 

reciting  that  by  a  certain  rate  A.,  an  occupier  of  land  in  H.  was  dul^ 

assessed  to  the  repairs  of  the  highw^ays  of  the  said  parish,  in  a  cer— - 
tain  sum  which  had  been  demanded,  but  that  A.  had  refused  to 
and  he  had  been  summoned  and  had  not  appeared,  whereupon  "tt 
waywardens  were  commanded  to  levy  the  amount  by  distress  an 
sale  of  his  goods.  The  plea  then  stated  that  defendant  was  a  com^^ 
stable,  and  that  C.  and  D.  were  surveyoi-s,  (waywardens)  of  H.,  an 
that  the  warrant  being  delivered  to  C.  and  B.,  the  latter  in  aid  of 
and  1).,  and  by  virtue  of  the  waiTant,  seized  the  goods  of  A. 
was  held  on  general  demurrer  that  the  plea  was  neitner  in  form  n<F* 
in  substance  a  plea  under  the  statute,  and  that  it  was  not  a  good  pl©^* 
at  common  law,  inasnmch  as  it  did  not  allege  that  the  Justices  na^ 
jurisdiction  over  the  subject  matter  in  respect  of  which  the  warraiB-^ 
was  granted,  and  Tindal,  C.  J.,  concludes  the  judgment  of  the  Cour*^ 
thus:  "It  appears  to  us  that  when  a  limited  authority  only  is 
if  the  party  to  whom  such  authority  is  given  extends  the 
of  his  jurisdiction  to  objects  not  within  it,  his  warrant  will  be 
protection  to  the  ofiicei's  who  act  under  it,  and  that  by 
consequence  where  an  officer  justifies  under  a  warrant  so  granted  V 
a  court  of  limited  jurisdiction,  he  must  show  that  the  warrant 
granted  in  a  case  which  fell  within  such  limited  jurisdiction." 
then  (as  this  case  would  seem  clearly  to  indicate,  and  about  whid""^ 
I  should  think,  there  could  be  no  doubt,)  it  is  open  to  the  defendant 
by  pleading  to  disclose,  if  he  can,  a  complete  legal  justification 
the  taking  and  detaining  in  the  place  in  which,  &c.,  and  he  does 
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I  enabled  to  sustain  his  plea,  the  property  will  be  restored  to 
vhy  then  should  this  Court,  by  a  summary  order,  prevent  the 
iff  from  obtaining,  by  due  legal  course,  a  legal  decision  as  to 
iher  he  who,  by  supposition,  was  originally  possessed  and  out 
lose  possession  the  goods  were  taken  and  to  whom  they  have 
restored  ought  to  retain  that  possession,  or  whether  they  ought 
restored  to  the  defendant,"  this  being  the  object  as  stated  in 
ie  V,  Blake,  (6  E.  &  B.,  846,)  for  which  the  litigation  in  an  action 
)levin  proceeds.  Again,  it  is  a  principle  of  law  too  well  es- 
hed  to  be  now  questioned  that  if  a  person  ha^ang  an  authority 
V  does  not  pursue  or  abuses  it,  and  is  guilty  of  a  malfeasance, 
comes  a  trespasser  ab  initio.  Thus  m  Reed  v,  Harrison,  (2 
Bl.  1218,)  it  was  held  that  on  attachment  of  goods  the  officer 
not  legally  continue  in  possession  of  the  defendant's  house  or 
the  goods  therein  for  a  long  and  unreasonable  time,  but  must 
^e  them  to  a  place  of  safe  custody,  or  else  he  is  a  trespasser  ab 
'.  And  in  Smith  v.  Eggington,  (7  A.  &  E.,  17G,)  Little,  J.,  says: 
general  rule  is  in  the  Six  Carpenters  case,  (8  Co.  R.,  146,)  where 
is  an  authority  given  by  law  for  doing  an  act,  there  an  abuse 
urn  the  act  into  a  trespass  ab  initio.  The  rule,  he  says,  "is 
)  exist  upon  this,  that  the  subsequent  illegality  shows  the  party 
^e  contemplated  an  illegality  all  along  so  that  the  whole  becomes 
paas."  But  it  is  said,  all  this  may  be  so,  but  the  plaintiff  cannot 
replevin.  Why  not?  The  English  cases  are  abundantly  clear 
vhere  trespass  will  lie  replevin  will,  but  we  require  no  cases  to 
that  where  property  is  improperly  taken  or  detained  replevin 
ui table  and  proper  remedy,  for  our  Rev.  Stat.,  cftp.  126,  sec.  9, 
ssly  authorizes  the  action  of  replevin  to  be  maintained  for  the 
-•ful  taking  and  detaining  of  any  goods  or  chattels.  If  these 
were  wrongfully  taken  or  detained  in  Shediac  harbor,  and  we 
J  that  replevin  cannot  be  maintained,  what  would  be  the  prac- 
sffect?  Might  not  the  defendant  move  this  vessel  from  Shediac 
as  much  propriety  as  he  did  from  Gaspe,  and  if  so  disposed 
ler  out  of  the  jurisdiction  of  the  Courts  of  this  Province,  as 
I  out  of  the  jurisdiction  of  the  Courts  of  Quebec,  place  her  in 
irbor  of  Pictou  in  Nova  Scotia,  thence  to  Halifax  or  elsewhere 
fancy  might  prompt.  And  if  at  each  place  where  the  owner 
dng  her  (like  an  ignus  fatuits,)  comes  up  with  her  and  seeks 
letoration,  it  is  to  be  a  sufficient  answer  for  defendant  to  say, 
was  seized  by  me  in  Gaspe  harbor,  Quebec:  I  claim  to  have 
ker  as  a  fishery  officer;  I  claim  she  is  liable  to  forfeiture  for 
1  of  the  Fishery  Laws,  and  though  I  have  ignored  the  very 
nder  which  I  had  a  right  to  seize  her,  and  I  have  acted  and  am 
fin  direct  defiance  thereof,  still  the  vessel  being  in  my  possession, 


322  CASES  IN  THE  SUPREME  COURT. 


MoCkkwan  v.  Betti. 


which  under  the  law  she  ought  not  to  be,  she  is  therefore  in  ci 
legis  wherever  I  choose  to  take  her,  and  so  not  amenable 
instance  of  the  owner  to  the  process  of  any  Civil  Court."     The  i 
has  pointed  out  how  property  so  seized  shall  be  proceeded  i 
with  a  view  to  condemnation  or  acquittal,  and  no  course  ha 
suggested  by  which,  under  the  circumstances  that  appear  bei 
in  tris  case,  the  owner  can  obtain  an  adjudication  of  his  right 
to  obtain  again  his  vessel,  if  not  liable  to  forfeiture,  if  not 
plevin.     No  provision  appears  to  be  made  by  the  statute 
which  the  seizure  is  alleged  to  have  been  made  for  the  c 
claiming  her,  until  she  is  returned  into  the  Court  of  Vice  Adii 
for  adjudication.     See  Sect.  11.     This  the  defendant  has  wliol 
vented  by  dealing  with  the  property  as  he  has  done,  and 
unexplained,  being  a  positive  wrongful  act,  gives  character 
original  act  and  is  incompatible  with  the  exercise  of  the  lega 
— to  do  such  original  act — and  therefore  must  we  not  now  tre 
propeiiiy  as  taken  into  Shediac  under  a  pretended  authority. 
B.,  in  6eorge  v.  Chambers,  (11  M.  &  W.,  14),  says:  "The  qi 
now  to  be  determined  is  simply  whether  goods  taken  under 
tended  authority  can  be  replevied.     Priiaa  facie  there  is  no 
they  can,  for  though,  in  ordinary  practice,  it  is  only  applied  to 
tress  for  rent,  yet  replevin  is  at  common  law  a  remedy  applies 
all  cases  where  goods  are  improperly  taken,"  and  in  Allan  v.  i 
(2  Exch.,  357),  where  this  language  was  quoted,  the  same  I 
Judge  said,  "you  need  not  refer  to  that  point  fuither,"  and  se 
ler  V.  Leather,  (1  E.  &:  B.,  028).     Under  such  circumstances  I 
think  that  the  Court  should,  on  the  mere  allegation  of  the  defi 
that  the  vessel  was,  when  replevied,  in  cxLstodia  legis,  in  this 
mary  way,  quash  the  plaintifTs  writ  and  so  take  away  from  h 
efficient  and  suitable  remedy  for  trying  his  rights.     I  cannot 
that  any  mere  ministerial  officer,  of  his  own  mere  motion,  can 
sjich  utter  defiance  of  law  with  another's  property,  and  the 
have  no  remedy  but  an  action  against  the  seizor,  who  may  : 
able  to  respond  in  damages  and  who  may  be  a  pauper.     I  h 
conceive  the  law  is  not  so  utterly  powerless.     If  a  man's  ve 
seized,  she  must  be  seized  by  a  proper  officer,  under  circums 
jastifying  such  seizure,  and  when  seized,  she  must  be  dealt  wi 
legal  manner,  and  if  condemned,  such  condemnation  must  be  « 
ing  to  law.     So  long  as  the  propei-ty  exists  in  specie,  is  uncondt 
and  the  legal  means  pointed  out  for  proceeding  to  condenmati 
net  taken,  and  it  is  not  placed  in  the  proper  custody,  but  is,  co 
to  law,  removed  without  legal  excuse  by  the  party  seizing,  fro 
port  to  which  she  is  directed  to  be  taken  and  from  the  cust 
the  officer  with  whom  the  law  says  she  shall  be  placed,  and  fn 
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Province  and  from  the  jurisdiction  of  the  courts  of  the  Province  in 
which  she  was  seized,  and  by  the  seizor  taken  where  he  has  no  legal 
right  to  take  her,  and  detained  by  him  where  he  has  no  legal  right 
to  detain  her,  and  so  of  his  own  mere  motion  acts  and  deals  with  the 
property  wholly  irrespective  of,  and  contrary  to  law,  I  cannot,  on 
this  summary  application,  say  that  the  owner  must  sit  quiescent  and 
see  his  property  so  dealt  with,  and  that  he  has  no  right  to  follow  it 
irith  a  view  to  its  restoration,  and  that  the  law  has  not  given  him 
the  writ  of  replevin  as  a  remedy  for  such  illegal  taking  and  detention. 
I   cannot  say  thus  summarily  that  this  is  not  a  case  "that"  in  the 
yp%rords  of  Colevidge,  I.,  in  Mennie  v.  Blake,  (G  E.  &  B.,  842,)  "Even 
l>«fore  any  determination  of  the  right,  the  law  should  interfere  to 
^"^place  the  parties  in  the  condition  in  which  they  were  before  the 
-Axt  done,  security  being  taken  that  the  right  shall  be  tried  and  the 
Scods  be  forthcoming  to  abide  the  decision."     I  am  not  prepared  to 
to  the  practical  effect  of  the  defendant's  contention  which,  to 
mind,  is  simply  this,  that  having  once  seized  these  goods  as  a 
fishery  officer  on  what  he  considered  sufficient  grounds,  the  protection 
0"£  the  law,  at  all  times,  in  all  places  and  under  all  circumstances 
attached  to  them  indcfeasably.     We  have  had  pressed  upon  us  the 
ixnportancc  of  this  case  in  a  public  point  of  view.     I  can  only  say 
"tliat  while  I  am  quite  alive  to  the  fact  that  it  is  our  duty  to  protect 
tke  rights  of  the  Government  and  to  support  and  sustain  the  minis- 
"fc^rial  officers  of  the  Government  acting  according  to  law,  in  the 
I>roper  discharge  of  their  duties,  often  perilous,  sometimes  personally 
^      jerous  and  always  responsible,  it  is  equally  our  duty,  when  any 
:son  feels  aggrieved,  and  applies  to  the  law  for  redress,  to  see  that 
"tliose  to  whom  statutory  power  is  given  to  interfere  with  the  liberty 
or  property  of  othei-s  at  their  own  instance,  on  their  own  observa- 
tion or  belief,  without  any  sworn  information  or  judicial  warrant  or 
xnvestigation  before  any  legal  tribimal,  do  not  exceed  their  powers, 
l^nt  that  they  act  strictly  within  the  authority  conferred  and  obey 
"t^lie  instructions  given  them  by  the  Legislature  for  their  guidance,' 
CLnd  that  they  do  not  use  the  powere  vested  in  them  as  a  pretence  or 
oover  for  illegal  purposes.     In  other  words,  while  the  just  legal  rights 
of  the  Government  and  its  officers  shall  l)e  strictly  upheld,  the  just 
legal  rights  of  British  subjects  and  foreigners  shall  alike  be  main- 
tawed  with  equal  firmness  and  honesty. 

Application  refused. 
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In  an  action  for  running  down  a  vessel  the  venue  was  laid  in  Charlotte.  The  defend 
ant  applied  to  change  the  venue  to  St.  John  or  Albert.  On  cause  being  shown  thi 
Judge  changed  the  venue  to  St.  John,  allowing  the  plaintiff  $80  for  expenses  of  wit 
nesses.  It  appeared  that  all  the  defendants'  witnesses  lived  in  Albert,  which  wat 
nearer  to  St.  John  than  to  Charlotte,  and  the  collision  had  taken  place  near  Point 
Lepreaux,  which  was  partly  in  St.  John  County  and  partly  in  Charlotte.  The  Coarl 
thought  that,  though  it  was  not  clear  in  which  County  the  collision  took  place,  m 
the  Judge  had  exercised  his  discretion,  taken  the  preponderance  of  conveniene< 
into  consideration,  and  made  a  liberal  allowance  to  the  plaintiff,  they  would  not  in 
terfere. 

It  is  not  necessary  to  make  a  Judge's  order  a  rule  of  Court  before  moving  to  set  it  aadei 
but  it  is  otherwise  where  the  party  wishes  to  act  upon  it. 

This  was  an  action  against  the  defendants,  owners  of  the  schoonei 
Hopewell,  for  running  into  and  damaging  the  schooner  Sparfariy  neai 
Point  Lepreaux,  in  the  Bay  of  Fundy.  The  venue  was  laid  in  tin 
County  of  Charlotte.  After  issue  joined  an  application  was  made  bj 
the  defendants  to  Mr.  Justice  Fisher  to  change  the  venue  to  the 
County  of  St.  John,  on  affidavits  stating  that  the  defendants  would 
require  to  call  as  many  as  eight  witnesses  (naming  them)  seven  ol 
whom  resided  in  the  County  of  Albert,  a  distance  of  two  hundred 
miles  from  the  Court-house  in  Charlotte.  That  defendants  believed 
all  these  witnesses  were  necessary  and  material,  and  that  it  would 
be  impossible  to  procure  their  attendance  in  the  County  of  Charlotte, 
and  that,  if  tried  in  that  County,  they  would  be  put  to  great  addi- 
tional expense.  This  application  was  opposed  by  the  plaintiff's 
attorney  on  his  own  affidavit,  setting  forth  that  the  plaintiff  was 
absent  from  the  Province,  and  that  he  was  unabled  to  procure  his 
affidavit.  Thereupon  Mr.  Justice  Fisher  made  an  order  to  change 
the  venue  to  the  City  and  County  of  St.  John,  on  the  defendant's 
attorney  undertaking  to  take  short  notice  of  trial,  and  pay  the 
defendant's,  within  ten  days  after  demand,  the  sum  of  twenty 
pounds  for  witnesses'  fees,  which,  in  the  event  of  the  plaintiff  recov- 
ering, was  to  be  deducted  from  the  amount  of  costs  taxed  for  the 
plaintiff's  witnesses. 

Hannay  in  Hilaiy  Term  last,  obtained  a  rule  nisi  to  set  aside  the 
above  order,  reading  an  affidavit  of  the  plaintift^'s  attorney,  stating 
that  the  plaintiff  was  still  absent  on  a  voyage,  and  giving  the  names 
of  three  witnesses,  presiding  in  Charlotte,  which  he  was  instructed 
would  be  called  by  the  plaintiff,  and  that,  owing  to  the  plaintiff*f 
absence,  he  could  not  give  the  names  of  the  rest  of  the  Spartani 
crew. 

[A  question  arose,  whether  it  was  necessary  to  make  the  Judged 
order  a  rule  of  Court  before  moving  to  set  it  aside.] 
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Allen,  J.,  said :  It  is  not  necessary  where  application  is  made  to 
set  aside  a  judge's  order ;  but  it  is  otherwise  where  you  want  to  act 

2K)n  it.     Then,  you  must  first  make  it  a  rule  of  Coui-t.     The  rest  of 
e  Court  assented  to  this. 

A,  L.  Palmer,  Q.  C,  now  showed  cause.     In  Cartwright  v.  Frost 

(3  H.  &  N.  278),  it  was  held  that  the  Court  would  not  set  aside  a 

judge's  order  to  change  the  venue  after  issue  joined,  the  defendant 

being  under  terms  of  taking  short  notice  of  trial,  on  the  ground  that 

the  affidavit  on  which  the   order  was  made  was  insufficient.     The 

Judge  having  exercised  his  discretion  the  Court  will  not  interfere. 

pirrCHiE,  C.  J.:  There  is  a  much  later  case  than  that,  which  modifies 

tihe  doctrine  that  the  discretion  of  a  Judge  will  not  be  interfered 

'^vith.     In  Levy  v.  Rice,  (5  Law  R.  C.  P.,  119)  Montague  Smith,  J., 

speaking  of  Helliwell  v.  Hobsen,  (3  C.  B.  N.  S.,  7GI)  says :  "  The 

'^^  Court   there  manifestly  thought  that  the  prepondeVance  of  con- 

**  venience  alone  should  not  induce  the  Judge  to  change  the  venue 

**from  the  place  where  the  plaintiff  has  elected  to  lay  it.     But  pro- 

**bably  the  best  rule  is  that  where  the  preponderance  of  convenience 

**and  the  place  of  contract  and  of  the  defendant's  residence  concur, 

*'Uiese  should  regulate  the  judges  discretion  in  ordering  a  change 

**of  venue."]     In  Shuster  v.  Wheelwright,  (8  C.  B.  N.  S.,  383)  it  was 

lield  that,  where  a  Judge  at  Chambers  had,  in  the  exercise  of  his 

^liscretion,  made  an  order  to  change  the  venue,  the  Court  would  not 

interfere,  unless  it  be  manifest  that  he  acted  on  a  misconception  of 

the  facts.    [Ritchie,  C.  J.:  The  Courts  now  will  enter  into  the 

cuestion  of  preponderance  of  convenience.     Church  v.  Bamett,  (L. 

K.  6,  C.  P.  116.)     There  is  nothing  in  the  circumstances  of  this  case 

to  warrant  interfering  with  the  Judge's  discretion.     Seven  of  the 

d^endants'  witnesses  reside  in  the  County  of  Albert,  and  only  three 

<rf  the  plaintiffs  in  Charlotte.     The  preponderance  of  convenience  is 

to  have  the  trial  in  St.  John. 

Hannay,  contra.  The  doctrine  that  the  discretion  of  the  Judge  in 
charging  the  venue  will  not  be  interfered  with,  is  not  tome  out  by 
the  late  cases,  but,  if  it  were,  it  would  only  apply  to  cases  where  he 
had  power  to  exercise  his  discretion.  The  venue  cannot  be  changed 
but  into  a  county  where  the  whole  cause  of  action  arose.  Herring 
u  Durant,  (1  Wils.  178.) 

There  is  nothing  whatever  in  the  defendants'  affidavits  to  show 
that  the  cause  of  action  arose  in  St.  John.  The  state  of  facts  dis- 
closed in  the  affidavits,  as  to  the  locality  of  the  collision,  is  not 
«ttflScient  to  warrant  the  Judge  in  charging  the  venue  to  St.  John  ; 
for,  even  if  they  stated  (which  they  do  not)  that  the  collision  took 
flaee  near  Point  Lepreaux,  in  the  County  of  St.  John,  that  would 
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not  be  sufficient ;  for  this  Court  has  held  in  DesBrisay  v.  The  E.  & 
N.  A.  Railway,  (ante  vol.  1  48)  that  they  cannot  take  judicial  notice 
that  a  vessel  lying  near  the  inouth  of  Richibucto  harbor  is  in  the 
County  of  Kent.  The  facts  disclosed  as  to  the  residence  of  witnesses 
may  be  a  reason  for  changing  the  venue  to  Albert,  but  not  to  St. 
John ;  neither  is  the  preponderance  of  convenience  sufficient  to 
warrant  a  change  of  venue.  In  Blackman  v,  Sainton,  (15  C.  B.,  N. 
S.  432)  it  was  held  that  twenty-five  witnesses  on  one  side,  against 
ten,  was  not  such  a  preponderance  of  inconvenience  as  to  induce  the 
Court  to  change  the  venue  from  the  place  where  the  cause  of  acticm 
arose.  Palmer  v.  Marshall  (1  Dowl.  250.)  Alcock  r.  Cook  (6  Bing, 
733.)  The  rule  in  regard  to  changing  the  venue  is  that,  unless  there 
is  a  great  preponderance  of  inconvenience,  the  plaintiflTs  common 
law  right  to  bring  a  transitory  action  where  he  pleases,  shall  pre- 
vail.    Arch.  Erac.  12  Ed.  1139-1142. 

Ritchie,  C.  J. — I  cannot  say  that  I  am  prepared  to  adopt  the 
opinion  advanced  by  Mr.  Palmer,  that  the  Court  will  in  no  case 
review  the  discretion  of  a  Judge  in  changing  the  venue.  It  seems 
to  me  that  such  a  doctrine  is  not  borne  out  by  the  weight  of  recent 
authorities.  In  the  present  case  there  seems  to  be  great  difficulty 
in  fixing  the  exact  County  where  the  collision  for  which  the  action 
is  brought  took  place,  but  it  is  admitted  that  it  took  place  near 
Point  Lepreaux,  and  that  Point  Lepreaux  is  partly  in  Charlotte 
County  and  partly  in  St.  John.  The  Court  house  at  St.  John,  to 
which  County  Judge  Fisher  has  changed  the  venue,  is  certainly  as 
near  the  scene  of  the  collison  as  that  of  Albert  or  Charlotte ;  and,  as 
the  Judge  has  taken  all  the  circumstances  of  the  case  into  considera- 
tion, and  in  the  exercise  of  his  dlscrcation,  arrived  at  the  conclusion 
that  St.  John  would  be  a  more  convenient  place  to  tiy  the  cause  in 
than  either  Charlotte  or  Albert  County,  and  has  also  made  a  l&rge 
and  liberal  allowance  of  §80  for  the  expenses  of  the  plaintin  s 
witnesses,  I  think  that,  under  these  circumstances,  we  should  not  be 
justified  in  interfering  with  his  discretion. 

Allen,  J. — If  this  w^as  an  application  to  change  the  venue  in  the 
first  instance,  I  should  probably  hesitate  to  change  it  from  Charlotte 
County  to  St.  John,  as  the  statement  in  the  defendant's  affidavit  of 
the  locality  of  the  collison  is,  to  say  the  least,  very  ambiguous.  It 
does  not  appear  how  near  Point  Lepreaux  it  took  place.  It  may 
have  been  more  than  three  miles  oflf,  which  might  raise  a  question 
w^hether  it  was  not  beyond  the  limits  of  the  Province.  But,  under 
the  circumstances,  as  the  Judge  has  exercised  his  discretion,  in 
regard  to  the  preponderance  of  inconvenience,  and  has  imposed  on 
the  defendant  the  payment  of  a  liberal  allowance  for  the  expenses  of 
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the  plaintiff's  witnesses  in  attending  the  trial  at  St.  John,  I  think 
-we  ^ould  not  interfere. 

Weldon,  J. — I  am  of  the  same  opinion.  The  allowance  for 
idtaess'  fees  is  certainly  quite  liberal ;  and,  considering  that  so 
large  a  number  of  the  defendants*  witnesses  reside  in  Albert,  I  think 
Uif^  no  injustice  has  been  done  by  the  change  of  venue,  and  that  we 
fihould  not  interfere. 

Wetmore,  J. — The  Judge  took  time  to  consider  before  chang- 
ing the  venue,  and  inferred  from  the  facts  before  him  that  the  cause 
ol  action  arose  in  St.  John.  That  being  so,  and  he  having,  in  the 
«ercise  of  a  discretion  which  he  believed  to  be  sound,  changed  the 
venue  to  St.  John,  I  think  that  we  should  not  now  interfere. 

Rule  discharged. 
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^-j»  who  was  indebted  to  the  plaintiffs  who  were  bankers  deposited  with  them,  as  col- 
lateral security  for  certain  bills  of  exchange,  a  promissory  note  made  by  defendant 
ib  favor  of  S.  and  indorsed  by  him.  The  note  was  not  then  due,  and  it  was  agreed 
that  if  the  bills  were  not  accepted  or  paid,  the  note  was  to  be  applied  to  payment  of 
'their  amount ;  but  if  the  bills  were  paid,  the  plaintiffs  were  to  collect  the  notes, 
mad  place  them  to  his  credit.  S.  failed  and  the  plaintiffs  had  to  take  up  the  bills. 
3ela,  That  the  plaintiffs  were  bona  fide  holders  for  value,  against  whom  any  e(|uities 
'that  existed  between  S.  and  the  defendant  could  not  prevail. 

^  negotiable  instrument  may  be  given  in  full  satisfaction  and  discharge  of  an  anteced- 
ent debt.  When  so  given  the  remedy  on  the  original  demand  is  suspended  until 
Ihe  instrument  becomes  due,  and  if  the  creditor  is  guilty  of  laches,  he  makes  the 
aecnrity  his  own,  and  the  debtor  is  relieved  on  the  original  demand. 

This  was  an  action  on  a  promissory  note  for  8490,  drawn  by  the 
t-^fendant  in  favor  of  Samuel  J.  Scovil,  dated  16th  September,  18G8, 
^^yable  three  months  after  date,  and  indorsed  to  the  plaintilfts.  At 
Vie  trial  before  Allen,  J.,  at  the  St  John  August  Circuit,  it 
■'Appeared  that  the  note  (with  a  number  of  others)  was  deposited  by 
S^Dovil  with  the  plaintiffs,  in  the  latter  pai-t  of  October,  or  beginning 
^^  November,  1868,  as  collateral  security  for  the  payment  of  certain 
^Slls  of  exchange  drawn  by  Scovil ;  and  the  agreement  was,  that  if 
'"^  e  bills  of  exchange  wei'e  not  accepted  or  paid,  these  notes  were  to 
applied  in  payment  of  the  amounts ;  but  if  th^  bills  were  paid, 
bank  was  to  collect  the  notes,  and  place  the  amount  to  Scovil's 
5*«^t.  Scovil  failed  about  the  12th  November,  1868,  owing  the 
about  $28,000,  and  the  bank  had  to  take   up  the  bills  of 


328  GASES  IN  THE  SUPREME  COUBT. 


The  GommercuJ  Bank  of  New  Bninswiek  v.  Page. 

exchange.     The  amount  of  collateral  security  deposited  witii  the  ba 
at  no  time  exceeded  the  amount  of  Scovil's  liability. 

The  defence  was,  that  the  note  had  been  given  to  Scovil  for  a  I 
of  exchange  which  the  defendant  purchased  from  him,  and  whi 
was  protested  for  non-payment,  and  had  to  be  taken  up  by  t 
defendant.  It  did  not  appear  that  any  notice  of  dishonor  of  tl 
bill  had  been  given  to  Scovil,  A  nonsuit  was  moved  for  on  t 
grounds  that,  as  between  Scovil  and  Page,  the  consideration  h 
wholly  failed;  that  the  plaintiflfs  were  not  holders  for  value,  l 
were  merely  acting  as  the  agents  of  Scovil  and  that  the  note  was 
be  considered  in  tbe  same  light  as  a  note  placed  in  their  hands  i 
collection.  A  verdict  was  taken  for  the  plaintiff,  with  leave  to  i 
defendant  to  move  for  a  nonsuit  before  the  Court  above. 

Skinner,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  : 
a  nonsuit  on  the  points  reserved  at  the  trial. 

F.  E.  Barker,  showed  cause  in  Hilary  Term. 

It  cannot  be  contended  in  this  case  that  the  plaintiffs  are  in 
better  position  than  Scovil,  for  there  was  a  good  consideration  for  \ 
transfer  from  Scovil  to  the  bank,  and  under  the  agreement,  the  ba 
had  a  right  to  hold  the  note  and  collect  it,  unless  Scovil's  indebtn) 
was  paid.  Even  admitting  the  bank  had  no  better  right  ih 
Scovil,  they  must  recover,  for  Scovil  himself  could  recover.  1 
acceptance,  which  was  the  consideration  for  the  note,  was  outstai 
ing  in  defendant  s  hands,  and  while  he  held  this,  with  the  liabil 
of  Robinson  as  accepter,  and  Scovil  as  indorser  on  the  bill,  it  coi 
not  be  contended  that  the  consideration  had  failed.  The  bill  i 
being  overdue  when  taken,  there  can  be  no  pretence  that  a 
equities  attach,  or  that  it  was  taken,  otherwise  than  in  good  fai 
On  this  point  Ex  parte  Swan,  (L.  R  6,  Equity,  344),  and  Holmes 
Kidd,  (3  H.  k,  N.  891),  clearly  show  what  is  meant  by  an  equ 
attaching  to  the  bill  ikelf.  It  must  be  something  growing  out 
the  original  transaction. 

Skinner,  Q.  C,  contra.  It  is  quite  clear  that  the  weight 
American  authority  is  against  the  proposition  which  has  be 
advanced,  that  the  holder  of  a  note  as  collateral  security  is  in  1 
same  position  as  a  holder  for  value.  Our  contention  is,  that  a  c 
lateral  holder  takes  the  note  subject  to  the  equities  between  i 
antecedent  parties;  and  if  the  consideration  has  failed,  as  is  the  o 
here,  the  plaintifis  are  out  of  Court.  See  Bramhall  v,  Beckett,  ( 
Maine,  205,)  where  the  question  was  fully  discussed,  cited  in  1  P 
sons  on  Con.,  217;  Chitty  on  Bills,  88,  note  3.  This  was  not  a  de 
ing  with  the  note  in  the  ordinary  course  of  business,  or  according 
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the  ktw  merchant,  and  where  a  note  is  dealt  with  out  of  the  ordinary 
course,  any  defence  that  would  be  open  to  the  maker  against  the 
payee  is  open  to  him  against  the  indorsee. 

Cur,  adv.  wit. 

RrrcHiE,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  defendant  contends,  that  on  the  trial  it  was  conceded  that  the 

consideration  had  failed  between  Page  and  Scovil,  and  that  being  so 

the  note  not  having  been  taken  in  uie  ordinary  course  of  business, 

bat  deposited  simply  as  a  collateral  security  for  a  pre-existing  debt, 

the  Bank  stood  in  the  same  position  with  respect  to  it  as  Scovil  did; 

therefore  any  defence  that  was  open  to  defendant  as  against  Scovil, 

he  Page,  could  equally  avail  himself  of  as  against  the  Bank.     On 

the  argument,  the  plaintiff  denied  that  the  consideration  had  failed, 

and  contended  that  Scovil  could  have  recovered  on  the  note,  had  it 

been  in  his  hands.     This,  certainly,  was  not  tried  out  at  Nisi  Prius^ 

ajid  we  incline  to  think  on  the  facts  stated  that  the  consideration 

Ixad  not  failed;  the  defendant  retained  the  bill  of  exchange,  and  had 

^  right  to  look  to  the  accepter  and  drawer  for  the  amount  of  the  bill 

&nd  damages,  and  which,  it  by  no  means  appeared,  he  could  not 

x^ecover. 

I&  this  case,  we  were  much  pressed  by  the  learned  counsel  for 

^lie  defendant,  with  American  authorities.     In  fact,  he  relied  mainly, 

ii  not  exclusively,  on  the  decisions  of  American  jurists  in  support 

Of   his   contention.     After  referring  to   American   text-writers   of 

Acknowledged  standing,  and  examining,  so  far  as  we  have  had  the 

Opportunity,  the  authorities  cited,  and  many  othera  bearing  directly 

On  the  point  at  issue,  we  cah  only  come  to  the  conclusion  that  the 

law  on  this  subject  in  the  United  States  of  America,  is  in  a  very 

Xinsettled  and  unsatisfactory  state.     Many  cases  are  to  be  found  in 

"♦he  American  books,  to  the  effect  that  on  the  traasfer  of  a  negotiable 

Snstrument  in  payment  of  an  antecedent  debt,  without  givmg  for  it 

may  new  consideration,  the  creditor  does  not  take  it  in  trie  ordinary 

^way  of  business,  and  is  not  a  bomijide  holder,  and  that  he  therefore 

^olds  it  subject  to  all  equitable  defences.     In  support  of  this  view, 

several  cases  are  cited  by  text- writers,  among  others,  Payne  v.  Cutler, 

<13  Wend.  COo;)   Ontario  Bank  v.  Worthington,  (12  Wend.  593;) 

i^osa  V.  Brotherson,  (10  Wend.  85.) 

It  is  quite  true  that  there  are  also  many  cases  where  the  contrary 
Tuus  been  held ;  and  it  is  said  that  the  weight  of  authority  is,  that 
^e  transfer  of  a  negotiable  instrument  in  payment  of  a  debt 
ailready  due,  or  where,  upon  the  faith  of  such  tmnsfer,  other  security 
IB  relinquished,  or  indulgence  given,  is  for  a  valid  consideration,  and 
^BDtitles  the  holder  to  protection.    How  this  ever  could  have  been 
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doubted  seems  strange,  and  we  cannot  help  feeling  that  this,  having 
been  so  held,  should  make  ils  the  more  cautious  in  accepting  the  cases 
relating  to  negotiable  instruments  given  as  security  for  antecedent 
debts  ;  the  distinction  in  principle  being  by  no  means  clear,  at  any 
rate,  to  our  minds.  So,  with  respect  to  notes  given  as  collateral 
security  for  an  existing  debt,  still  greater  inconsistency  seems  to 
prevail.  Mr.  Parsons  states  (1  Parsons  on  Con.,  259)  in  a  note,  that 
in  the  following  cases  it  is  held,  that  where  the  transfer  is  merely 
for  the  sake  of  collateittl  security,  there  is  no  valid  consideration,  and 
the  holder  is  not  entitled  to  protection  against  the  equities.  Bay  v. 
Coddington,  (5  John.  Ch.  R.  54;  S.  C.  20  John.  037);  Stalker  v. 
McDonald,  (6  Hill,  N.  Y.  93);  Clark  v.  Ely,  (2  Sand.  Ch.  1G6); 
Mickles  u  Colvin,  (4  Barb.  304);  Fenby  v.  Pritchard,  (2  Sandf.  151); 
Young  V.  Lee,  (18  Barb.  187,  2  Kern.  561);  Kilpatrick  v,  Muirhead, 
(16  Penn.  St.  123);  Petrie  v.  Clark,  (11  S.  &  K.  377);  Bertrand  v, 
Barkman,  (8  Eng.  150);  Jenness  v.  Bean,  (10  N.  H.  266);  Williams 
r.  Little,  (11  N.  H.  66);  Prentice  v.  Zane,  (2  Gratt.  262);  Gibson  v. 
Connor,  (3  Geo.  47);  Bramhall  v.  Beckett,  (31  Me.  205);  Allaire  t;. 
Hartshorn,  (1  N.  J.  665);  Alexander  r.  Springfield  Bank,  (2  Met 
(Ken.)  534).  And  he  cites,  as  establishing  a  contrary  doctrine — 
Swift  V.  Tyson,  (16  Pet.  15);  Chicopee  Bank  v,  Chapin,  (8  Met.  40); 
Stevens  v,  Blanchard,  (3  Cush,  168);  Valette  v.  Mason,  (1  Smith,  Ind. 
89,  S.  C,  1  Cart.  288);  Pugh  v,  Durfee,  (1  Blatch.  412);  Atkinson  v. 
Brooks,  (26  Ver.,  Tex.  569);  Greneaux  v.  Wheeler,  (6  Texas,  515). 

And  he  refera  further,  as  to  the  sufficiency  of  the  consideration 
afforded  by  a  pre-existing  debt,  to  Rutland  Bank  t\  Buck,  (5  Wend. 
66);  Grandin  v,  Le  Roy,  (2  Paige,  509);  White  i\  Springfield  Bank, 
(3  Sand.  222);  Lathrop  v.  Morris,  (5  Sand.  7);  N.  Y.  M.  I,  W.  v.  Smith, 
(4  Duer,  362);  Blanchard  i\  Stevens  (3  Cush.  162);  Pond  v.  Lock- 
wood,  (8  Ala,  669);  Vamum  v.  Bellamy,  (4  McLean,  87);  King  v, 
Doolittle,  (1  Head,  77);  and  mentions  that,  in  the  Trustees  of  Iowa 
College  V.  Hill,  (12  Iowa,  426),  it  was  held  that  if  one  took  a  note  as 
collateral  security  for  an  antecedent  debt,  he  is  nevertheless  j>W7)ia 
feme,  but  not  conclusively,  to  be  considered  as  holder  for  value,  and 
it  is  on  the  defendant  to  show  that  he  is  not  such  a  holder ;  that  if 
it  was  taken  as  collateral  security  only,  the  plaintiff  parting  with 
nothing,  giving  no  time,  relinquishing  no  right,  nor  sufiering  damages 
or  injury  as  the  consideration,  or  in  consequence  of  receiving  it,  he 
would  not  be  such  holder.  In  the  text,  Mr.  Parsons  thus  suras  up 
his  view  of  the  state  of  law%  (Parsons  on  Contracts,  258):  "On  the 
ground  that  negotiable  paper  is  intended  only  for  business  purposes, 
and  has  its  peculiar  privileges  only  that  it  may  more  perfectly  per- 
form this  function,  it  has  been  held  .that  one  who  takes  a  negotiable 
note,  even  before  its  maturity,  but  only  in  payment  of  or  as  security 
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for  an  antecedent  debt,  without  giving  for  it  any  new  consideration, 

does  not  take  it  in  the  way  of  business,  and  is  not  a  bona  fide  holder ; 

and  that  he  therefore  holds  the  note  subject  to  all  equitable  defences. 

Iliis  doctrine  rests  upon  adjudications  and  opinions  of  great  weight ; 

but  it  is  also  denied  by  veiy  high  authorities,  indeed  by  the  highest 

in  this   country,   the  Supreme   Court   of  the  United  States,  who 

have  decided  that  a  pre-existing  debt  of  itself,  and  without  any 

Btren^hening  circumstances,  is  of  itself  a  sufficient  considemtion. 

But  it  has  nevertheless  been  held  since  that  decision,  by  Courts 

entitled  to  great  respect,  that  the  doctrine  of  the  Supreme  Court  is 

erroneous  and  untenable ;  and  it  must  be  admitted  that  the  law  on 

this  subject  is  in  a  very  unsettled  state.     But  it  may  be  supposed 

that   in   this   country   the   authority   of  the   Supreme  Court  will 

generally  prevail."     As  against  this,  vre  have  the  authority  of  Swift 

V.  Tyson,  (l  American  Leading  Cases,  334),  where  the  principle  is 

tnated  as  settled  the  other  way.     It  is  there  said  "  Witn  regard  to 

tie  question  particularly  discussed  in  Swift  v.  Tyson,  the  principle 

Ooay  now  be  considered  as  settled,  that  if  the  instrument  is  given 

ttierely  as  collateral  security  for  an  existing  debt,  the  right  of  action 

On  the  original  debt  not  being  altered,  it  is  not  given  for  a  valuable 

Oonsideration,  and  is  not  discharged  of  equities ;  but  if  it  is  accepted 

in  satisfaction  and   discharge,   or  extinguishment   of  the  previous 

liability,  or  if  a  security  be  given  up,  or  time  be  given,  or  otner  new 

Cionsideration  intervene,  the  person  so  receiving  the  instrument  is  a 

ladder  for  value,  and  is  not  affected  by  previous  equities."     On  the 

^Le  other  hand  again,  we  find  Mr.  Chancellor  Kent  strongly  leaning 

the  opposit  view.     In  a  note  to  the  3rd  vol.  of  his  Commentaries, 

81,  in  speaking  of  a  party  obtaining  a  note  as  mere  security,  or  in 

^^    .yment  of  an  antecedent  debt  without  parting  with  anything  of 

"%7alue,  he  says :  "  Mr.  Chancellor  Walworth  gave  an  elaborate  discus- 

^uon  to  this  point,  and  he  held  that  the  decision  of  the  Supreme 

^ZJourt  of  the  United  States,  as  delivered  by  Mr.  Justice  Storj^,  in 

V.  Tyson,  (10  Peters,  1),  was  not  coirect  in  the  opinion,  that  a 

lie-existing  debt  was  of  itself,  and  without  any  other  circumstances, 

sufBcient  consideration  to  entitle  the  bona  fide  holder,  without 

otice,  to  recover  on  the  note,  when  it  might  not,  as  between  the 

iriginal'paities,  be  valid.     Mr.  Justice  Storj^'s  work  on  Promissory 

3Kote8,  p.  215,  note  1,  repeats  and  sustains  the  decision  in  Swift  v. 

"Jtjrson :  and  I  am  inclined  to  concur  in  that  decision,  as  the  plainer 

id  better  doctrine.     The  decision  in  Williams  v.  Little,  (11  N.  H. 

.  66),  is  to  the  same  effect,  and  Chief  Justice  Parker  sustained 

"iJie  decision." 

In  the  midst  of  this  conflict  of  decisions  and  opinions,  which  it 
"^woold  be  idle  for  us  to  attempt  to  reconcile — ^for  they  appear  so 
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opposite  as  to  be  wholly  irreconcilable — we  must  determine  this  case 
wholly  irrespective  of  American  authorities  on  broad  legal  principles, 
aided  by  any  English  decisions  bearing  on  the  subject,  from  which 
light  is  to  be  obtained;  for  it  is  stated  by  Mr.  Parsoas  that  this  qaes- 
tion  has  not  yet  received  a  distinct  adjudication  in  England;  but  & 
careful  examination  of  the  English  cases  will,  we  think,  exhibit  venr 
clear  expressions  of  opinions  of  Judges  and  Courts,  showing  a  uni- 
form tendency  to  one  conclusion.     In  considering  this  question,  ilb 
should  be  borne  in  mind  that  negotiable  paper  has  some  very  peculiaic* 
privileges;  that  it  is  exempt  from  the  ordinary  rule  respecting  chat — 
tels  personal,  and  that  property  in  it  may  be  tmnsferred  by  a 
who  has  none  in  it  himself,  to  a  person  taking  it  bonajide  and  for 
good  consideration;  and  that  it  is  the  policy  of  the  law,  in  view 
the  commercial  advantages  resulting  from  the  negotiable  quality  ^- 
bills  and  notes,  not  to  cloy,  but  rather  to  facilitate  their  negotiability 
and  therefore  we  find  many  anomalies  admitted  as  part  of  the  lai 
merchant   in  respect  of  negotiable  securities.     Thus,  the  doctrin< 
enunciated  in  Gill  v,  Cubitt,  (3  B.  &  C.  466,)  and  Down  v.  Hallin^^ 
(4  B.  &  C.  330,)  that  the  negligence  of  a  pai-ty  taking  a  negotiabl*^* 
instrument  fixes  him  with  the  defective  title  of  the  party  giving  if^^ 
has  been  expressly  decided  to  be  no  longer  law;  and  that  gross  m 
ligence  is  of  no  avail  except  aa  evidence  of  fraud.     Foster  v.  Pearsoi 
(1  C.  M.  &  R.  849);  Goodman  u  Harvey,  (4  A.  &  E.  870); 
V.  Anderson,  (1  Q.  B.  498-504).     And  Lonl  Brougham  says,  in  Th- 
Bank  of  Bengal  v.  Fagan,  (7  Moore,  P.  G.  72),  that  "It  may  be  takei 
as  also  established,  that  whatever  may  have  been  the  law  laid  do^ 
in  Gill  V,  Cubitt,  and  Down  v.  Hailing,  and  one  or  two  other 
and  not  abandoned,  at  least  as  far  as  the  language  went  which  th- 
Court  ased  in  some  subsequent  cases,  is  now  law  no  longer;  and  tha* 
the  negligence  of  the  party  taking  a  negotiable  instrument,  does  no- 
fix  him  with  the  defective  title  of  the  party  passing  it  to  him."     S 
Collins  V.  Martin,  (1  B.  &  P.  648),  establishes  the  position  that  whei 
A.  deposits  bills,  indorsed  in  blank,  with  B.  his  banker,  to  be 
when  due,  and  the  latter  raises  money  on  them  by  pledging  thei 
with  C,  another  banker,  and  afterwards  becomes  bankrupt,  A.  caim< 
maintain  trover  against  C.  for  the  bills.     It  was  admitted  the  bankei 
might  have  sold  the  bills,  but  argued  that  they  could  not 
them;  and  the  case  of  a  factor  pledging  the  propei-ty  of  his  prin 
cipal  was  urged  as  an  authority,  and  it  was  said  bankers  had  beei 
considered  as  factors:  but  Eyre,  C.  J.,  said  "In  strict  law,  and  wif 
respect  to  third  persons,  bankers  do  not  at  all  resemble  factors;  n< 
will  the  rule  that  factors  cannot  pledge,  apply  to  the  case  of 
banker  pledging  indorsed  bills.     That  rule  is  grounded  on  the 
rule  of  property;  the  goods  are  not  the  factors,  and  therefor  he 
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not  pledge  them.    He  may  sell  them,  because,  though  they  are  not 
his,  he  is  intrusted  to  sell  them  for  his  principal;  he  manages  the 
«ale,  but  it  is  his  principal  who,  through  him,  sells  them.     For  the 
purpose  of  rendering  bills  of  exchange  negotiable,  the  right  of  prop- 
erty in  them  passes  with  the  bills.     Every  holder  with  the  bills 
takes  the  property,  and  his  title  is  stamped  upon  the  bills  themselves. 
The  property  and  the  possession  are  inseparable.     This  was  necessary 
to  make  them  negotiable,  and  in  this  respect  they  differ  essentially 
from  goods  of  which  the  property  and  possession  may  be  in  different 
persons.     The  property  passing  with  the  possession,  it  is  admitted 
tiiiat  a  banker  who  receives  indorsed  bills  from  his  customers,  to  be 
^ot  in  when  due,  and  carried  to  his  account,  may  discount  or  sell 
'tJiem.     Why  may  he  not  pledge  them?     Either  is  a  breach  of  the 
confidence  reposed  in  him.     He  may  sell  because  .the  property  is  en- 
"^msted  to  him,  and  he  may  pledge  for  the  same  reason;  for  he  who 
liafi  the  property  has  a  disposing  power,  and  the  law  has  not  limited 
it  to  be  used  in  any  particular  manner."    And  in  Wookey  v.  Pole, 
^4  B.  &  Aid.  1),  bank  notes,  exchequer  bills  and  bills  of  exchange 
^were  put  on  the  same  footing  by  Best,  J.,  and  he  adopted  the  doc- 
'trine  of  Collins  v,  Martin,  (1  B.  &  P.  648),  that  with  respect  to  bills 
of  exchange  indorsed  in  blank,  "property  and  possession  are  insepar- 
able;" and  Holroyd,  J.,  says:  "It  has  been  lon^  and  fully  settled, 
"that  bank  notes  or  bills,  drafts  on  bankers,  bills  of  exchange  and 
promissory  notes,  either  payable  to  order  or  indorsed  in  blank,  or 
^nyable  to  bearer,  when  taken  honajide,  and  for  a  valuable  consider- 
«ition,  pass  by  delivery,  and  vest  a  right  thereto  in  the  transferee, 
^without  regard  to  the  title  or  want  of  title  in  the  pei-son  transferring 
^em;"  and  the  cases  establishing  this,  he  says,  "nave  proceeded  on 
the  nature  and  effect  of  the  instruments,  which  have  been  considered 
as  distinguishable  from  goods."     And  after  mentioning  how,  in  the 
case  of  goods,  property  can  only  be  transferred,  he  adds:  "But  the 
Ck>urt8  have  considered  these  instruments,  either  promises  or  orders 
-for  the  payment  of  money,  or  instruments  entitling  the  holder  to  a 
sam  of  money  as  being  appendages  to  money,  and  following  the 
nature  of  their  principal."     And  after  referring  to  observations  of 
Lord  Mansfield  in  Peacock  v,  Rhodes,  (2  Doug.  636),  and  Miller  v, 
Bace,  (1  Burr.  452),  he  says:  "These  authorities  show,  that  not  only 
money  itself  may  pass,  and  the  right  to  it  may  arise  by  cun-ency 
alone,  but  farther,  that  these  mercantile  instruments,  which  entitle 
the  bearer  of  them  to  money,  may  also  pass,  and  the  right  to  them 
3nay  arise  in  the  like  manner,  by  currency  or  delivery.     These  de- 
cirions  proceed  upon  the  nature  of  the  property  (viz.,  money),  to 
"Which  such  instruments  give  the  right,  and  which  is  itself  cun-ent; 
nd  the  effect  of  the  instruments  which  either  give  to  their  holders, 
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merely  as  such,  the  right  to  receive  the  money,  or  specify  them  m 
the  persons  entitled  to  receive  it."    Bayley,  J.,  though  dissentii^ 
from  the  rest  of  the  Court  as  to  the  application  of  the  doctrine  la 
exchequer  bills,  says:  "The  holder,  bona  fide,  of  a  bank  note  or  bill 
of  exchange,  has  a  good  title  against  all  the  world,  because  in  the 
case  of  bank  notes,  they  are  considered  as  money,  and  pass  as  soA^ 
and  it  is  essential  for  the  purposes  of  trade,  that  delivery  should  . 
^ve  a  perfect  title,  and  because  in  the  case  of  bills  of  exchange,  Urn  j 
18  the  law  and  custom  of  merchants."    And  Abbott,  C.  J.,  says:  *I  J 
think  this  instrument  (an  exchequer  bill)  is  of  the  same  nature  tt  < 
notes  and  bills  of  exchange.     Like  them,  it  is  neither  valuable  nor  ' 
useful  in  itself,  as  goods  and  chattels,  such  as  a  horse,  a  book,  a  J8^  ' 
ture,  or  a  pipe  of  wine,  are;  it  is  valuable  only  as  entitling  the 
holder  to  receive,  at  some  future  time,  a  certain  sum  of  money,  vhiek  i 
is  a  value  precisely  of  the  same  nature  as  the  value  of  a  note  or  UD. 
Notes  and  bills  have  been  distinguished  from  goods  in  regard  to  thtir 
transfer,  for  the  convenience  of  trade  and  commerce,  and  in  regaxd 
to  their  being  mercantile  and  commercial  instruments,  and  by  law 
negotiable." 

The  authorities  at  the  present  day,  very  clearly  establish  that  the 
acceptance  of  a  negotiable  note  or  bill,  for  and  on  account  of  a  debt^ 
must  be  taken  'prima  fade  to  be  in  satisfaction,  until  the  note  or 
bill  becomes  due  and  unpaid  in  the  hands  of  the  creditor,  withort 
his  laches:  the  taking  of  the  note  or  bill  operating  as  a  suspenfflon 
of  the  creditor's  remedy  for  the  time  it  has  to  run,  and  amounting  to 
an  agreement  not  to  sue  for  that  time  in  consideration  of  the  defend- 
ant giving  the  note  or  bill.  So,  the  learned  editor  in  a  note  te 
Holdipp  r.  Otway,  (2  Saund.  103),  after  steting  that  a  covenant  by 
an  obligee  of  a  bond  not  te  sue  for  a  certain  time,  cannot  be  pleaded 
in  bar  in  an  action  on  the  bond,  says:  "In  truth,  then,  this  abeyance 
of  the  creditor's  right  te  sue,  seems  an  anomaly  which  the  law  hw 
admitted,  as  in  other  instances,  as  part  of  the  law-merchant,  in  re- 
spect of  mercantile  securities;"  and  adds  that  the  difficulty  of  recoflr 
ciling  the  doctrine  with  any  principle  is  increased  by  the  Coorta 
having  declined  te  apply  it  to  the  case  of  a  debt  due  for  rent,  or  on 
a  specialty.  Parke,  B.,  delivering  the  judgment  of  the  Exchequer 
Chamber  in  Ford  v.  Beech,  (11  Q.  B.  873),  citing  this  note  as  •» 
authority,  says:  "Neither  is  the  decision  in  this  case  inconsistejA 
with  the  several  cases  in  which  it  has  been  held,  that  a  party  accept 
ing  a  negotiable  security  payable  in  future  for  and  on  account  rf 
an  antecedent  demand  cannot,  until  such  negotiable  security  has  be* 
come  due  and  been  dishonored,  sue  for  such  antecedent  demaodi 
because  independently  of  the  consideration  of  how  far  the  accepts^* 
of  such  negotiable  security  may  be  deemed  payment  for  the  ti0^ 
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$it  8ueh  decisions  seem  to  be  grounded  on  the  peculiar  nature  of  the 
Qigotiable  instruments,  and  are  deemed  to  be  necessary  exceptions 
to  the  general  rules  of  law,  in  favor  of  the  law  merchant."  A  similar 
anomaly  is  to  be  found  in  the  doctrine  of  waivers  as  applied  in  the 
OMses  of  bills  or  notes,  under  which,  by  the  law  merchant,  the  obligors 
on  such  instruments  may  be  discharged  by  express  waiver.  Foster 
V.  Dawber,  (6  Ex.  851);  Harmer  v.  Steele,  (4  Ex.  1).  But  this 
dearly  established  doctrine  of  the  English  Courts,  though  assented 
to  by  Mr.  Justice  Story  in  his  work  on  Bills,  Sect.  252,  we  are  told 
IB  the  note  to  Foster  v,  Dawber  by  Hare  and  Wallace,  is  opposed  to 
tike  tenor  of  the  American  decisions,  and  many  American  cases  are 
mentioned  by  them. 

So  also  is  the  essential  difference  between  bills  or  notes  and  goods^ 
wm  noticed  in  the  cases  before  referred  to,  in  one  of  which,  Collins  v, 
Hurtin,  Ejnre,  C.  J.,  says:  "Perhaps  confidence  reposed  in  bankers 
may  be  abused,  and  it  might  be  wished  that  they  could  be  restrained 
feem  abusing  their  trust;  but  any  arbitrary  restriction  cannot  be 
imposed:  any  restriction  would  possibly  check  the  facility  of 
ntigotiation." 

We  make  these  obseiVations  and  cite  these  authorities  to  show 
liow  the  law  merchant  treats  those  instruments  with  a  view  to  the 
purposes  of  currency,  and  the  advantages  flowing  from  their  un- 
checked circulation,  and  how  careful  we  should  be,  to  do  nothing 
Ibat  will  have  a  tendency  to  limit  or  restrain  the  fair  and  reasonable 
086  of  such  instruments,  to  the  injury  of  persons  and  the  incon- 
venience of  the  mercantile  public.  It  is  said,  that  the  bank  was  the 
mere  agent  or  servant  of  Scovil  to  collect  this  note,  the  property  in 
which,  it  is  contended,  remained  in  Scovil;  that  his  attempting  to 
bransfer  it  for  securing  a  debt,  was  a  dealing  with  it  not  in  the  usual 
tsourse  of  business,  and  that  there  was  no  considei-ation  for  the  trans- 
fer. As  to  the  first  proposition:  we  are  wholly  at  a  loss  to  see  how 
the  bank  were  the  agents  of  Scovil  to  collect  this  note,  in  any  or- 
dinary acceptation  of  that  term,  in  the  sense  that  they  were  merely 
standing  in  his  shoes,  representing  him  and  holding  the  bill  solely 
lor  him,  or  for  his  benefit,  in  the  same  sense  as  that  in  which  mere 
olerks  or  servants  are  agents.  They  were  the  creditors  and  bankers 
of  Scovil,  and  held  this  note  as  indorsees  as  security  for  the  indebted - 
nees,  and  are  now,  in  suing  ii,  dealing  with  a  negotiable  instrument, 
the  legal  title  to  which  had  been  vested  in  them  before  due,  by  in- 
doTB^D^ent  and  delivery,  for  securing  a  debt  due  them  by  Scovil,  and 
vrikidh  instrument,  it  appears  to  us,  Scovil  could  in  no  way  interfere 
iMkhj  discharge  or  control  without  first  discharging  the  indebtedness 
•  liabiliW  for  which  it  was  pledged  or  placed  in  their  hands  as  se- 
lf this  is  so,  how  can  any  third  party  on  the  note,  prior  to 
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Scovil,  ask  to  have  the  note  treated  as  still  in  Scovil's  hands,  as  still 
his  property;  and,  as  against  the  plaintifTs,  cut  down  their  security 
by  attaching  to  it  equities  alleged  to  exist  between  such  third  party 
and  Scovil?  But  then  it  is  said  there  was  no  consideration  existing 
between  Scovil  and  the  plaintiffs.  How  can  it  be  said  there  is  no 
consideration  ?  If  the  debtor  could  not  recover  it  back  before  it 
became  due,  on  the  ground  that  the  transfer  was  nvdum  pa4^v/ni,  or 
if  he  could  not  recover  the  proceeds,  if  paid  to  the  creditor,  on  the 
ground  of  substantial  failure  of  consideration,  what  difference  is  there 
in  principle  between  the  case  of  a  creditor  who  accepts  from  his  -j 
debtor  a  bill  or  note  as  security  for  a  debt,  and  that  of  a  creditor 
whom  a  bill  is  sent  by  the  debtor  as  a  remittance  on  account 
the  debt  ?  Can  it  be  said,  that  when  Scovil  indorsed,  transferred  to 
and  deposited  with  the  bank  this  bill,  whether  in  payment  on 
count  of,  or  security  for,  an  actual  debt;  to  be  collected  when  due^ 
and  carried  to  his  account  in  reduction  of  his  indebtedness,  the  prop- 
city  in  the  bill  did  not  pass  with  the  possession;  and  that  the 

did  not  become  the  legal  holders  of  the  bill,  with  a  legal  

power  over  it  ?  So  early  as  the  Aron  case  reported  in  1  Comb,  48  - 
we  find  it  decided  that  the  dmwer  of  a  bill  of  Exchange,  thougter 
given  without  considemtion,  shall  not  be  relieved  against  a  thiri^ 
party,  to  whom  it  was  assigned  for  an  honest  debt. 

The  cases  of  Sard  v,  Rhodes,  (1  M.  &  W.  153);  Lewis  v,  Lyster,  (^S 
C.  M.  &  R.  704),  shew  ils  the  distinction  between  the  giving  of  a  biL — 
for  and  on  account  of  a  debt,  and  giving  it  in  satisfaction  and  dis — • 
charge.     In  the  latter  case  the  action  was  indorsee  against  acceptor 

plea:  that  the  drawer  indoi*sed  the  bill  to  B.,  who  indorsed  it  to  C 

in  whose  hands  it  remained  when  due;  that  C,  being  unable  to  ob- 
tain payment  of  it,  returned  it  to  B.,  who  continued  the  holder  of  i^ 
until  the  defendant,  before  the  indorsement  to  the  plaintiff,  deliverec:::^ 
to  B.  another  bill  drnwn  by  the  same  parties,  ana  accepted  by  th^ 
defendant,  for  a  greater  amount,  which  JB.  accepted  in  full  dischaig^ 
and  satisfaction  of  the  former  bill.  Held  on  demurrer,  that  was 
sufficient  answer  to  the  action.  The  objection  to  the  plea  was,  tha 
it  did  not  sufficiently  appear  by  the  plea  that  the  second  bill  was 
negotiable  instrument.  Unless  it  were,  B.  could  have  no  right 
receive  it,  and  it  would  be  no  satisfaction  of  the  first,  which  woulc^ 
be  outstanding  until  the  money  was  paid  on  some  negotiable  instru-  - 
ment.  And  per  Parke,  B.,  "There  is  a  sufficient  averment  of  satis-^ 
faction,  by  giving  a  new  bill  to  the  parties  entitled,  not  *for  and 
account  of,'  the  first  bill,  but  absolutely  in  satisfaction  and 
of  it."  In  Sard  v,  Rhodes,  the  case  of  an  indorsee  against  an  ac^- 
ceptor;  plea:  that  after  the  bill  became  due,  one  G.  P.,  5ie  drawer  cit:* 
the  bill,  made  his  promissory  note,  and  delivered  the  same  to  plain--' 
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1  full  satisfaction  and  discharge  of  the  bill.  Replication:  that 
►ugh  the  plaintiff  accepted  the  note  in  full  satisfaction  and  dis- 
je  of  the  bill,  yet  the  note  was  not  paid  when  due,  and  still 
ined  unpaid.  The  plea  was  held  sufficient,  and  the  replication 
because  the  plaintiff,  having  accepted  the  note  in  full  satisfac- 
and  discharge  of  the  bill,  could  not  sue  upon  the  latter.  Lord 
ger,  C.  B.,  says:  "This  is  a  plea  in  accord  and  satisfaction,  and 
onsideration  is  C9mplete.  The  plaintiff  admits  by  the  replication 
he  took  it  in  full  satisfaction  and  discharge  of  the  bill."  Parke, 
lys:  "The  note  is  in  plaintiffs  hands,  overdue,  and  unpaid,  and 
ay  sue  on  it.  It  is  admitt^  to  have  been  accepted  in  full  satis- 
3n  and  discharge  of  the  bill ;  the  plaintiff,  therefore,  takes  it  for 
T  or  worse.  This  (he  says)  is  not  like  the  case  of  Kearslake  v. 
fan,  (5  T.  R.  518),  where  it  was  admitted  that  the  non-payment 
e  note  when  due,  there  being  no  laches  on  the  part  of  the  plain- 
vould  revive  the  remedy  on  the  original  debt;  for  there  it  was 
•ed  that  the  indorsement  was  for  and  on  account  of  the  original 
If  it  had  been  averred  here  that  the  promissory  note  was 
1  for  and  on  account  of  the  bill,  it  might  have  been  different." 
lus,  it  is  clearly  established  that  an  absolute  payment  of  a  debt 
be  made  by  a  negotiable  instrument,  so  as  entirely  to  extinguish 
debt.  We  shall  also  find  that  a  negotiable  instrument  may  be 
given  for  and  on  account  of  a  debt,  and  be  a  valid  and  binding 
jment,  though  it  does  not  absolutely  extinguish  the  original 
,  Thus  in  Griffiths  v.  Owen,  (13  M.  &  W.  58),  PoUock,  C.  B., 
:  "The  cases  of  Chamberlyn  v,  Delarive,  (2  Wils.  353),  and 
•slake  V.  Morgan,  (5  T.  R,  513),  undoubtedly  establish  this,  that 
se  of  a  money  demand,  if  the  creditor  accept  a  promissory  note, 
1  order  for  the  payment  of  money,  on  account  of  the  debt,  this  is 
t  of  qualified  or  conditional  payment,  and  may  be  so  pleaded." 
^arslake  v.  Morgan,  has  been  followed  up  by  Belshaw  v.  Bush, 
C.  B.,  191),  and  Ford  v.  Beech,  (11  Q.  B.  852),  establishing  that 
yotiable  bill  or  note  given  for  and  on  account  of  a  simple  con- 
.  debt,  suspends  the  remedy  for  its  reccvery  until  the  security 
become  due;  and  in  Bottomley  v,  Nuttal,  (5  C.  B.,  N.  S.  144), 
iams,  J.,  says:  "The  rule  of  law,  as  established  in  all  the  cases 
summed  up  by  Maule,  J.,  in  Belshaw  v.  Buvsh,  is  this,  that  a  bill 
jh  is  given  for  and  on  account  of  a  debt,  is  to  be  taken  as  a  con- 
•nal  payment."  And  the  Exchequer  Chamber,  in  Crowe  v.  Clay, 
xch.  604),  held  that  the  loss  of  a  negotiable  bill  given  on  account 
debt,  is  an  answer  to  an  action  for  the  debt,  as  well  as  to  one  on 
bill.  Coleridge,  J.,  in  delivering  judgment,  says:  "A  bill  given 
yotd  on  account  of  money  due  on  simple  contract,  operates  as  a 
litiimal  payment  which  may  be  repudiated  at  the  option  of  the 
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creditor,  if  the  bill  is  unpaid  at  maturity  in  his  hands,  in  which  case 
he  may  rescind  the  transaction  of  payment,  and  sue  on  the  or^_ 
contract,  Griffiths  v,  Owen,  (13  M.  &  W.  58),  James  v,  Williams,  (1 
M.  &  W.  828).     If  the  bill  be  lost,  the  condition  on  which  the  pay 
ment  may  be  repudiated  does  not  arise,  and  the  defendant,  if  com 
pelled  to  pay  the  original  debt,  would  be  subject  to  inconvenience  o1 
the  like  kind,  as  if  compelled  to  pay  the  bill/*     To  entitle  the  plain 
tiff  to  sue,  he  ought  to  be  the  holder  of  the  bill,  and  the  bill  ought 
be  due;  and  as  was  said  in  Price  v.  Price,  (16  M.  &  W.  243),  b; 
Parke,  B.,  "The  case  of  Hansard  v,  Robinson,  (7  B.  &  C.  90),  showg 


that  in  the  case  of  negotiable  securities,  the  party  liable  is  not  bouni 
to  pay  without  the  production  of  the  security.     The  case  itself  wi 
that  of  a  negotiable  instrument  payable  to  bearer,  by  reason  of 
indorsement  in  blank ;  but,  on  ret emng  to  the  judgment,  it  appear     _ s 
that  it  was  intended  to  apply  to  all  cases  of  negotiable  instruments. 
So,  Peacock  v.  Purcell,  (14  C.  B.,  N.  S.  728),  decided  that  where 
received  from  B.  as  collateral  security  for  a  debt,  a  bill  drawn  by  C 


upon  D.,  and  at  maturity  failed  to  present  it,  that  his  laches  ma/il  e 
the  bill  equivalent  to  payment  as  between  him  and  B.  Erie,  C.  J  -, 
sajrs:  "The  security  is  marred  by  the  plaintiff's  own  laches.     Th       e 

legal  effect  of  taking  a  bill  as  collateral  security  Ls,  that  if,  when  th e 

bill  arrives  at  maturity,  the  holder  is  guilty  of  laches,  and  omits  dul;, 
to  present  it,  and  to  give  notice  of  its  dishonor,  if  not  paid,  the  biT 
become^  money  in  his  hands  as  between  him  and  the  person  fror~  -^n 
whom  he  received  it:  that  being  so  the  plaintiff's  debt  is  satisfied."" 

It  may  be  said,  that  these  are  cases  of  bills  having  time  to  rui^m, 
and  that  the  consideration  between  the  debtor  and  creditor  was  tl^  © 
giving  the  time  during  which  the  right  was  suspended  till  the  bil^ts 
became  due.  But  was  not  the  debtor  not  only  the  foundation  of  tl^  e 
consideration,  but  the  very  consideration  ?  Suppase,  instead  of  -sa 
note  payable  at  a  future  day,  and  not  due,  the  debtor  should  ri\ —  ^ 
the  note  of  a  third  party,  payal)le  on  demand  to  bearer,  for  and  c 
account  of  the  debt,  why  could  not  the  creditor  accept  this  as  a  coi 
ditional  payment;  in  other  words,  as  security,  and  hold  it  against  tW 
claim,  and  if  paid  apply  the  proceeds  in  payment  of  the  original  d<  ^ 
mand;  or,  if  not  paid,  sue  on  the  original  considei^ation,  if  prej^ 
to  produce  the  note  so  given  ?  Can  it  be  said  the  exisitence  of  th 
original  debt  was  no  consideration  for  such  a  conditional  paymei 
or  security  ?  Surely  eveiy  man  is  lx)und  to  pay  his  debts;  and,  L 
imable  to  pay  them  absolutely,  the  debtor  is  willing  to  give,  am 
the  creditor  is  willing  to  accept,  a  conditional  payment  or  security==^^^'' 

and  such  an  agreement  is  carried  out,  how  can  it  be  said  to  be  nu '^ 

duni  pactum — of  no  effect  for  want  of  consideration  ? 

Bosanquet  i'.  Dudman,  (1  Stark,  1),  an  action  by  the  indorse^^"^ 
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nst  the  acceptor.  C.  &  Go.  kept  a  banking  account  with 
liifky  bankers  in  London,  and  deposited  the  bill  drawn  by  R. 

accepted  by  defendant  with  them  as  coUatei^l  security,  but 
J  the  nolders  of  the  bill  when  it  became  due.  At  that  time  the 
itiffs  had  accepted  the  bills  to  a  much  larger  amount  than  the 

balance,  in  favor  of  C.  &  Co.,  but  held  collateral  securities  to  a 
iderable  amount.  The  bill  was  dishonored  and  returned  to  C.  & 
who  remitted  it  to  plaintiffs,  requesting  them  to  hold  it  and 
ace  it  to  their  account  when  paid,  but  no  credit  was  given  to  C. 
).  by  the  plaintiffs,  on  account  of  the  bill.  Plaintiffs  heM  the 
brom  February,  1812,  to  Februray,  1813.  C.  &  Co.  then  became 
anpts ;  there  was  no  application  to  defendant  to  pay  the  bill 
1  July,  1814.  On  counsel  cross-examining  as  to  the  amoimt  of 
itiffs'  acceptances  on  account  of  C.  &  Co.,  compared  with  the 

balance  and  collateral  securities  in  their  hands;  Lord  Ellen- 
uffh  said,  that  he  should  hold,  that  whenever  the  acceptances 
eaed  the  cash  balance,  the  plaintiffs  held  all  the  collateral  bills 
^alue.  It  was  then  contended,  that  the  plaintiffs  did  not  hold  the 
is  a  security,  but  merely  as  the  agents  of  C.  &  Co. ;  and  it  was 
osed  to  prove  that  whilst  the  bill  was  in  the  hands  of  C.  &  Co., 

knowing  that  it  was  a  mere  accommodation  bill  as  between  R., 
Irawer,  and  defendants,  after  the  dishonor  requested  R.  to  take 
),  and  afterwards  bought  a  ship  from  R.  in  part  payment,  for 
:h  the  bill  was  to  have  been  given  up,  instead  of  which  it  was 
•wards  re-delivered  to  defendants.  Lord  Ellenborough  was  of 
ion,  that  when  the  bill  was  returned  to  plaintiffs'  they  recurred 
leir  former  rights,  and  that  the  right  to  sue  upon  the  bill  could 

be  extinguished  by  a  payment  by  the  acceptor.  This  case 
)lLshes  that  where  a  banker's  acceptances  exceed  the  cash 
ice  in  his  hands,  he  holds  collateral  securities  for  value;  a 
ori  where  he  is  actuallv  in  advance. 

Bramah  v.  Roberts,  (1  Bing.  N.  C.  4G9),  the  acceptors  pleaded, 
there  was  not  any  consideration  or  value  for  the  accepting  or 
ag  the  bill ;  that  the  bill  indorsed  by  W.  C,  drawer  and  payee, 
delivered  to  one  T.  H.  for  a  special  purpose,  viz.,  that  T.  H. 
Id  keep  and  take  care  of  it  for  defendant,  and  not  for  the  pur- 

of  being  negotiated  or  delivered  over  by  him ;  that  T.  H. 
ved  and  held  the  bill  for  such  special  purpose,  and  in  violation 
K)d  faith,  and  contrary  to  such  special  purpose,  fraudulently,  and 
out  authority  of  defendants,  and  with  intent  to  defraud  them, 
fciated  and  parted  with  the  bill  for  his  own  use,  and  delivered 
same  so  indorsed  to  the  plaintiff,  and  that  the  bill  was  not 
raed  otherwise  to  the  plaintiff  than  by  T.  H.  so  delivering  the 
>  80  indorsed  by  W.  C.  to  the  plaintiff;  that  plaintiff,  at  the  time 
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of  such  delivery,  had  notice  of  the  premises,  and  knew  T.  H.  had  n 
authority,  and  there  was  not  any  value  given  in  good  faith  for  tb 
indorsement  to  plaintiffs.  The  plaintiff*  replied,  that  before  the  hi 
became  due,  the  same  was  indoi-sed  and  delivered  to  him  fairly  an 
bona  fide,  for  a  good  and  valuable  consideration,  that  is  to  say,  fc 
moneys  advanced  by,  and  due  and  owing  to  him,  and  that  at  th 
time  the  bill  was  so  indorsed  and  delivered,  he  had  no  notice  of  th 
premises  in  the  plea  mentioned,  nor  did  he  know  that  T.  H.  had  n 
authority  to  negotiate  or  part  with  the  bill  on  his  own  accoun 
To  this  replication  the  defendants  deiimrred  :  the  objection  substai 
tially  was,  that  there  was  not  a  sufficient  considemtion  affirmativel 
stated  to  have  passed  between  the  indoi-ser  of  the  bill  and  Wi 
indorsee,  the  plaintiff.  The  Court  held  that  a  good  and  sufficien 
consideiution  was  alleged.  Park,  J.,  says :  "  If  the  bill  of  exchangi 
was  indoi-sed  and  delivered  to  the  plaintiff'  for  a  good  and  valid  con- 
sideration, that  is  to  say,  for  money  advanced  by,  and  due  and 
owing  to  the  plaintiff",  and  he  says  that  at  the  time  it  was  indorsed  to 
him  he  had  no  notice  whatever  of  the  fraud,  it  mast  be  taken  that 
the  bill  was  given  for  some  antecedent  debt.  According  to  the  plain 
import  of  the  words,  it  would  lead  any  man  to  conclude  that,  at  the 
time  of  the  indorsement,  there  was  a  full,  fair,  and  bona  fide  con- 
sideration given  fortius  bill  of  exchange."  Vaughan,  J.,  says:  "^ 
am  of  the  same  opinion.  I  think  we  should  cramj)  transactions  i 
the  commercial  world,  and  do  considerable  mischief,  if  we  were 
come  to  any  other  conclusion." 

In  Percival  i'.  Frampton,  (2  C.  M.  &  R.  180),   indorsee  agai 
indorser  on  a  note  for  £500,  made  by  R.  S.  A. ;  Plea :  except  a' 
£200,  that  the  note  was  made  and  delivered  to  the  defendan 
order  that  he  might  indorse  it  for  the  accommodation  of  the  m.' 
to  enable  him  to  obtain  advances  of  money  thereon  ;  that  the  j 
tiff*  had  only  advanced  to  the  amount  of  £200,  and  that  there  vi 
consideration  for  the  residue.     Replication  :  that  the  plaintiff? 
the  holders  for  good  and  valuable  consideration  given  to  the 
to  full  value.     The  plaintiffs  were  bankei-s.     It  was  proved  t! 
note  was  entered  in  their  books  to   the   account  of  R.   S 
customer  at  the  bank,  as  a  bill  discounted  to  his  credit,  the  c 
being  deducted.     It  was  also  proved  that  £l\)^  onl}-  was  a 
after  the  note  was  paid  in,  but  that  there  was  a  balance  due 
S.  A.  at  the  time  it  was  paid  in,  exceeding  the  amount  of 
The  defendant  objected  that  this  evidence  did  not  prove, 
raised,  as  the  note  was  not  given  to  be  applied  to  an  a 
account  between  the  parties,  but  as  a  security  for  future 
The  objection  was  overiniled,  and  after  a  verdict  for  the 
new  trial  was  applied  for.     One  ground  put  forward  was, 
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idence  showed  that  they  did  not  give  to  the  maker  a  consider- 
r  and  in  respect  to  their  bein^  holders  of  the  note  to  a  larger 
.  than  the  sum  confessed,  it  having  been  pi-oved  that  £198 
18  advanced ;  that  the  act  of  writing  the  amount  of  the  note 
credit  side  of  the  account,  and  the  discount  on  the  debit  side, 
b  a  giving  of  consideration ;  that  it  left  the  parties  in  the  same 
i  situation  as  before,  and  nothing  but  the  sum  of  £198  was 
3d  on  the  faith  of  this  note ;  and  that  the  defendant  being 
id  to  be  an  accommodation  indorser,  was  not  liable  beyond  the 
:ually  paid  to  the  maker  on  the  credit  of  his  indorsement. 
B.,  after  stating  that  the  defendants  ought  to  have  begun  and 
ipeached  the  plaintiffs'  title  to  the  note,  says :  "  The  plaintiffs 
present  case  did  adduce  evidence  of  the  consideration  which 
tve  given  for  the  note,  and  it  appeared  from  the  evidence  of 
lerk,  that,  after  inspection  of  the  accounts,  the  plaintiffs 
ited  the  note  for  R.  S.  A.  That  is  equivalent  to  their  having 
ed  the  amount  of  the  sum  mentioned  in  the  note  to  him. 
ing,  then,  that  the  limited  construction  contended  for  is  to  be 
on  the  replication,  the  averment  of  the  note  having  been 
ited  is  proved  in  fact.  Besides,  the  replication  would  be 
ed  if  that  were  not  so;  for  if  the  note  were  given  to  the 
&  as  a  security  for  a  previous  debt,  and  they  held  it  as  such 
ight  be  properly  stated  to  be  the  bowel's  for  valuable  con- 
on."  The  rest  of  the  Court  concurred  in  the  opinion  thus 
ed. 

lunroe  v.  Bordier,  (8  C.  B.  873),  Wilde,  C.  J.,  in  delivering 
int,  says :  "  Suppose  the  bill  had  been  given  to  Coates  .^  Co. 
ir  accommodation,  or  a  promissory  note  had  been  given  to 
lade  payable  to  the  plaintiffs,  in  order  that  they,  Coates  & 
ght  borrow  money  upon  it,  or  hand  it  over  to  the  payees  in 
ge  of  a  debt,  surely  the  payees,  in  either  case,  might  sue  upon 
brument  without  proving  the  giving  of  value  to  tne  drawer  or 
The   want  of  such  value  could  not  be  relied  upon  as  an 

to  the  action,  on  the  gi'ound  of  the  contract  between  the 
iate  parties  to  the  instrument  being  nwditvi  pactum!' 
in  Poirier  v.  Morris,  (2  E.  &  B.  89),  which  was  a  case  some- 
imilar  to  Munroe  v,  Bordier,  and  arising  out  of  the  stoppage 
same  firm  of  Coates  &  Co.,  H.  &  Co.,  in  the  United  States,. 
ndebted  to  C.  &  Co.,  of  London,  and  plaintiSs,  of  Paris,  the 
requested  a  remittance.  H.  &  Co.  sent  funds  to  C.  &  Co.,  from 
bo  pay  themselves  and  remit  a  balance  to  plaintiffs.  C.  &  Co. 
sed  from  defendants  a  draft  on  Paiis,  drawn  by  them  in 
&'  favor,  to  be  delivered  to  C.  &  Co.,  in  London,  on  one 

port  day,  and  to  be  paid  for  to  them  by  C.  &  Co.,  on  the 
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next,  the  ordinary  course  in  London.  It  was  delivered  to  C.  &  Oa, 
and  by  them  sent  to  plaintiffs  on  account  of  H.  &  Co. ;  before  tlie 
next  foreign  post  da}^  C.  &  Co.  failed ;  defendants  had  nothing  for 
their  bill,  and  directed  the  drawer  not  to  honor  it,  and  it  was  aoooid^ 
ingly  dishonored.  H.  &  Co.  then  paid  the  plaintifib  in  full,  and  the 
action  was  brought  in  the  plaintiffs'  name  for  the  benefit  of  H. 
Co.  In  the  course  of  the  argument,  Wightman,  J.,  says :  "  Why 
they  (the  plaintiffs)  not  bona  fide  holdera  for  value  ?  On 
17,  they  -were  creditors  of  H.  W.  &  Co.,  and  the  bill  is  sent  ihem 
account  of  that  debt."  And  on  the  counsel  saying  that  "  an  aateoe- 
dent  debt  is  a  consideration  for  a  bill  of  exchange,  only  when 


is  an  agreement  to  suspend  the  remedy  for  the  debt  until  the  Irill  i 
due,"  citing  Baker  v.  Walker,  (14  M.  &  W.  4f65),  adding  "in 
present  case,  though  the  bill  is  sent  to  the  plaintiffs,  they  do 

H.  W.  &  Co.'*     Erie,  J.,  says :  I  have  \ 


place  it  to  the  account  of  H.  W.  &  Co.'*     Erie,  J.,  says 
in  the  habit  of  thinking  that  ninety-nine  promissory  notes  out 
the  hundred,  good  for  anything,  were  given  by  a  person  already 
indebted  to  his  creditor.     Is  it  said  that  such  notes  are  prima  /< 
without  consideration  ?" 

In  delivering  his  judgment.  Lord  Campbell  said:  "I  am  of  ojhiu 
that,  when  this  bill  was  dishonored,  Poiriers  (plaintiff)  were  hold 
for  value,  and  had  then  a  right  to  sue  the  defendants  as  drawers 
the  bill,  and  I  am  of  opinion  that  they  still  retain  that  right, 
that  nothing  has  occui-red  to  alter  their  position  as  against  the 
fendants.     Let  us  see  the  state  of  circumstances  when  the  bill 
first  received  by  Poirier,  Freres.     Thev  were  creditors  of  BL  W. 
Co.;  they  press  their  debtors  for  a  i-emittance;  H.  W.  &  Co.  say 
shall  have  a  remittance  through  C.  k  Co.,  C.  &  Co.  accordingly 
to  Poiriers  Freres  this  bill.     When  it  was  received  under  those 
cumstances,  I  think  Poirier,  Freres  were  bona  fixle  holders  for  value 
and  that  the  debt  due  from  H.  W.  &  Co.  to  Poirier  Freres  was  am 
consideration  to  make  them  so.     Had  the  bill  been  accepted, 
Freres  would  have  had  a  right  to  retain  it,  and  to  receive  the 
ceeds.     I  can  see  nothing  in  this  part  of  the  case,  to  vaiy  it 
the  ordinary  one  where  a  bill  is  received  by  a  creditor  as  a  securit; 
for  an  antecedent  debt."     All  the  Judges  held  the  plaintifis 
holders  for  value,   and  Wightman,  J.,   says:  "They  were  clear! 
holders  for  value;  and  I  entertain  no  doubt  they  could  sue,  whatev 
was  the  state  of  things  as  between  the  defendants  and  H.  W.  &  Co, 
What  has  occurred  since  does  not  alter  their  legal  rights.    They 
been  reimbursed,  and  the  beneficial  interest  has  been  transferrediS 
but  the  legal  intei-est,  in  them,  and  they  may  still  sue  as  trustees. 

In  Balfour  v.  The  Sea  Fire  Life  Assurance  Company,  (3  C.  B.,  N.  — ^ 
S.  303),  in  which  it  was  held,  that  forbearance  of  a  debt  due  frcHU  a 
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person  is  a  sufficient  consideration  for  the  dvii^  of  a  bill  or 
in  the  course  of  the  argument,  Cockbum,  C.  J.,  says:  *' Suppose 
^es  out  to  the  world  that  he  has  taken  B/s  business,  and  will 
ate  all  demands  against  him,  and  a  creditor  of  B.  comes  and 
or  payment  of  a  debt,  and  agrees  to  take  A.'s  acceptance  for  it; 
uring  the  currency  of  the  bfll,  A.  discovers  that  B.  has  cheated 
n  the  sale  of  the  business ;  would  that  be  any  answer  to  the 
or  to  whom  the  bill  was  given,  and  who  has  been  induced  to 
ir?"  In  Baker  v.  Walker,  (14  M.  &  W.,  465)  plea,— that  the 
ras  given  for  and  on  account  of  a  certain  judgment  recovered 
lintiff  against  defendant,  and,  except  that,  there  was  no  consid- 
n.  In  argument,  Parke,  B.,  said:  "A  promissory  note  given 
e  debt  of  a  third  person  suspjMids  the  right  of  action,  although 
w  consideration  be  given."  His  Lordship  referred  to  Lechmere 
bcher.  (1  C.  &  M.,  623) :  and  "  I  am  of  said  opinion  that  the 
J  bad,  for  it  shows  there  was  a  debt  in  existence  on  account  of 
the  note  was  made,  and  that  is  sufficient  to  make  the  note 
It  is  like  the  case  of  a  note  given  for  a  debt  of  a  third  paity 
has  been  held  to  be  a  sufficient  consideration.  A  promissory 
though  not  a  specialty,  resembles  a  specialty,  and  at  all  evente 
security."  And  he  then  determines  that  when  a  promissory 
5  given  by  a  debtor  to  his  judgment  creditor,  payable  at  a  cer- 
me,  it  must  be  inferred  that  he  thereby  enters  into  an  agree- 
to  suspend  his  remedy  for  that  period,  and  if  so,  that  there  is 
I  consideration  for  giving  the  note. 

cases  of  Sayer  v.  Wagstaff,  (5  Beav.  415),  and  In  re  The 
•n,  Birmingham  and  South  Staffordshire  Bank,  (34  Beav.  332) 
ity,  also  establish  that  unless  a  bill  is  accepted  under  an  agree- 
that  it  should  be  a  discharge  of  the  debt,  if  the  bill  does  not 
*ut  productive  the  original  debt  remains  in  full  force,  although 
ht  of  suing  on  such  debt  is  suspended  until  it  be  ascertained 
er  the  bill  is  or  is  not  productive.  See  also,  McDowall  v.  Boyd, 
Jour.  N.  S.,  Q.  B.  295). 

se  authorities,  then,  we  think,  establish  three  propositions,  viz.: 
hat  a  negotiable  instrument  may  be  given,  and  received  in  full 
.ction  and  discharge  of  an  antecedent  debt.  2nd.  That  it  may 
ren,  for  and  on  account  of  an  antecedent  debt,  and  when  so 
it  is  in  the  nature  of  a  conditional  payment,  and  the  remedy 
B  recovery  of  the  original  debt  is  suspended  for  so  long  a  time 
instrument  has  to  run;  it  being  presumed  that  the  creditor, 
iepting  it,  agreed  to  extend  the  time  for  payment  till  then; 
ler  words,  that  for  that  time  the  remedy  is  suspended.  3rd. 
f  a  bill  or  a  promissory  note  is  given  on  account  of  a  preceding 
he  creditor  is  bound  to  use  due  diligence  with  reference  thereto; 
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and  if  he  is  guilty  of  laches  in  not  duly  presenting  or  giving  notioe 
&c.,  when  sudi  may  be  necessary,  he  makes  the  security  his  own,  RntT"    -f 
thereby  relieves  the  debtor  from  the  original  demand. 

As  to  the  position  that  a  note,  held  as  this  was  by  plaintiff,  no^ 
having  been  transferred  in  the  usual  couise  of  business,  with  whic 
we  were  so  much  pressed  in  the  argument;  though  this  is  nientioneczzd 
in  the  American  books  as  a  reason  why  the  equities  should 
the  most  substantial  ground  put  forward,  as  far  as  we  can  discovei 
against  the  right  to  recover  is  the  alleged  want  of  consideration.  I  f 
the  question  turned  on  the  usual  coui-se  of  business  in  transactioi 
of  this  kind,  is  this  to  be  treated  as  matter  of  fact,  or  of  law? 
the  foimer,  we  should  say  it  was  in  the  ordinary  course  of  busin< 
to  secure  an  indebtedness  by  negotiable  instruments,  and  most  pai 
ticularly  so,  in  the  case  of  Banking  Institutions.  But  it  does  nc.  Jt 
anywhere  appear,  that  we  can  discover,  to  have  been  treated  as 
question  of  fact.  If  it  was  such,  it  would  have  to  go  to  a  jury, 
the  latter,  how  can  any  Judge  say  as  a  question  of  law,  that  it 
out  of  the  usual  coui-se  of  dealing  wdth  such  iastruments?  We 
not  aware  of  any  authority  that  would  justify  such  a  ruling, 
opposition  to  what  we  cannot  help  thinking  must  be  the 
knowledge  of  every  business  man.  But  we  cannot  nnd  such  an  id< 
suggested,  still  less  aihnned,  in  any  English  case  or  book  that  we 
acquainted  with;  and  therefore  we  are  unwilling  to  be  the  first 
promulgate  such  a  doctrine.  We,  therefore  think,  that  if  an 
cedent  debt  Ls  a  good  and  valid  consideration  for  both  an  absolat:==^ 
and  a  conditional  payment,  of  a  negotiable  instrument,  it  is  equall^i^;^ 
good  for  a  collateral  security,  which,  in  effect,  a  conditional  paymei^^^ 
is;  and  as  the  making  such  payment  and  the  giving  such  securiti^^ss 
are,  in  our  opinion,  strictly  in  the  usual  coui-se  of  business,  if 
were  to  hold  that  a  negotiable  bill  or  promissory  note  could  not 
used  for  the  puii)oses  of  a  collateral  security,  without  exposing 
bona  jide  holder  to  the  risk  of  equities  between  prior  parties, 
should,  we  think,  embai*iuss  their  negotiable  character,  hamper 
ness  operations,  and  decide  contrary  to  the  spirit  and  policy  of  th^^^ 
law  merchant,  by  virtue  of  which  such  instruments  have  negotiab^^'® 
vitality. 

But  there  is  another  ground,  though  not  referred  to  by  either  part;;^"^'^ 
in  argument,  on  which  we  think  the  present  plaintiffs  would  be  ei 
title<l  to  recover,  supposing  the  genei-al  propasition,  as  contended 
by  defendants,  should  be  acceded  to,  viz:  by  reason  of  their 
ter  as  bankers;  inasmuch  as  bankers  have,  by  the  common  law,  a  lie^^  ^^ 
on  all  negotiable  securities  placed  in  their  hands  by  their  ciistomer^^^^ 
The  case  of  Barnett  i'.  Brandao  (G  M.  k,  G.  G30)  would  seem  to 
conclusive  on  this  point.    Judicial  notice  will  be  taken  of  the  gen 
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I  of  bankers  on  the  securities  of  their  customers  in  their  cus- 
rhe  first  question  raised  in  this  case,  was  whether  the  Court 
)  take  notice  of  the  general  lien  which  bankers  have  on  the 
»  of  their  customers;  or  whether  it  ought  to  be  averred  as  a 
)f  fact  in  the  special  plea,  and  found  by  the  jury  that  the 
have  such  lien.     It  was  not  disputed  that  such  general  lien 

but  it  was  insisted  that  the  foundation  of  this  lien  was 
rom  which  a  contract  might  be  implied  between  the  banker 
customer,  and  being  matter  of  implied  contract  it  should 
en  pleaded.  On  the  other  hand,  it  was  alleged  that  the  lien 
by  the  general  custom  of  trade,  constituting  the  law  mer- 
jid  the  Court  agreed  in  that  view  of  the  case  in  these  words: 
he  law  merchant  forms  a  branch  of  the  law  of  England,  and 
istoms  which  have  been  universally  and  notoriously  preva- 
ongst  merchants,  and  have  been  found  by  experience  to  be  of 
se,  have  been  adopted  as  a  part  of  it,  upon  a  principle  of  con- 
B,  and  for  the  benefit  of  trade  and  commerce;  and  when  so 
,  it  is  unnecessary  to  plead  and  prove  them.  They  are  bind- 
dl  without  proof.  Accordingly  we  find  that  usages  affecting 
exchange  and  bills  of  lading  are  taken  notice  of  judicially.  * 
ond  question  was,  whether  me  defendants  were  entitled  to  a 

their  general  balance,  on  the  excheauer  bills.  Lord  Den- 
fcer  stating  that  the  right  of  bankers  does  not  extend  to  all 
3s  which  may  happen  to  be  in  their  hands  for  any  purpose,, 
uch  only  as  come  to  their  possession  as  bankers,  in  the  way 
business,  says:  "Upon  these  they  have  a  general  lien,  unless 
5,  in  the  language  of  Lord  Kenyon,  evidence  to  show  that  the 
received  any  particular  security  under  special  circumstances 
?'Ould  take  it  out  of  the  common  rule;"  and  he  illustrates  the 
m,  by  the  case  of  the  lease  which  was  left  accidentally  with 
ir  after  he  had  refused  to  advance  money  upon  it;  and  of  a 
agreement  to  deal  with  the  securities  in  a  manner  incoasistent 
e  claim  of  lien;  and  then  proceeds  to  discuss  the  question, 
r  the  exchequer  bills  in  dispute  were  liable  to  a  general  lien,^ 
the  terms  of  the  above  rule.  He  says:  "That  they  were 
es  which  passed  by  deliveiy  to  the  bona  fide  holder  for  value, 
ig  to  the  opinion  of  the  majority  of  the  Judges,  in  Wookey 
(4  B.  &  Aid.  1)  was  agreed.  It  was  also  conceded,  that  if 
id  been  an  express  pledge  of  the  bills  by  B.  to  the  bankers, 
ie,  and  for  value,  the  title  to  them  would  have  passed.  But 
iontended,  that  under  the  circumstances  of  this  case  there 
general  lien,  and  that  no  title  did  pass.  The  Court  of  Com- 
MB  appear  to  have  decided  this  case  on  the  ground  that  a 
lien  of  the  banker  was  to  be  treated  as  arising  out  of  an  im- 
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plied  contract,  ^ich  being  between  the  bankers  and  their  ciisto- 
mers  only,  conld  not  affect  the  property  of  third  persons,  and  th4t  it 
was  not  competent  for  the  banker  and  customer  to  agree  expreathr, 
or  in  any  other  manner,  that  the  banker  should  have  a  lien  on  tiSe 
property  of  other  persons  on  which  the  customers  had  no  authoiitj 
to  give  one.    But  this  position,  which  is  undoubtedly  true  with  re- 
spect to  goods,  the  title  to  which  does  not  depend  on  the  possessiQa 
only  (sul^ect  to  such  exertions  as  have  been  created  bv  the  factor's 
acts),  is  not,  in  our  opinion,  true  with  respect  to  negotiaole  securifcies, 
the  title  to  which  is  transferred  by  delivery  to  a  honafide  holder 
for  value.    These  securities  are  to  be  deemed,  with  respect  to  such 
holders  and  to  the  extent  of  the  right  acquired  by  them  by  tie 
transfer,  as  the  property  of  the  person  transferring,  whether  the 
transfer  be  express  or  implied,  and  the  honafide  holder  acquires s 
title  which  did  not  belong  to  the  person  who  gave  it  to  him.    The 
same  rule  wich  prevails  as  to  bills  or  notes  payable  to  bearer,  placed 
in  the  hands  of  a  banker  to  be  received,  would  apply  to  exchequer 
bills  transferable  to  bearer:  in  both,  if  the  banker  is  a  creditor  on  s 
general  balance,  and  bona  fi/le  receives  them  as  the  property  of  tke 
customer,  he  is  entitled  to  a  lien."    And  the  judgment  condudes 
with  these  remarks:  "If  B.  had  placed  a  bill  of  exchange  payaileto 
bearer,  or  indorsed  in  blank,  in  the  hands  of  the  bankers  to  be  re- 
ceived, or  given  it  to  them  with  directions  not  to  receive  it  in  cash, 
but  procure  it  to  be  renewed,  and  hold  the  renewed  bill  until  called 
for,  and  he  had  overdrawn  his  account  while  either  the  original  or 
the  renewed  bill  was  in  their  hands,  no  doubt  could  be  entertained 
that  the  bankers  would  have  had  a  lien;  and  this  case  is,  in  sub- 
stance the  same.     In  both,  the  securities  are  in  the  bankers'  hands 
in  the  usual  course  of  their  business.     If,  indeed,  there  had  been  an 
agreement,  express  or  implied,  inconsistent  with  a  right  of  lien,  as  to 
return  them  absolutely  at  all  events  to  the  depositor,  at  a  certain 
time,  the  case  would  have  been  different." 

On  the  whole,  we  are  constrained  to  the  conclasion  that  the  plain* 
tiffs  in  this  case,  were  bonufide  holders  for  value,  in  the  usual  course 
of  business  against  whom  equities,  if  they  existed,  between  the  de- 
fendant and  Scovil,  could  not  prevail.    In  conclusion,  we  may  add, 
that  had  we  been  left  to  choose  which  of  the  American  decisions  we 
should  follow,  we  should  have  hesitated  long  before  we  could  brix^ 
our  minds  to  reject  the  solemnly  delivered  judicial  opinions  of  8uc£ 
eminent  jurists  as  Mr.  Justice  Story,  in  the  Supreme  Court  of  the 
United  States,  Chief  Justice  Parker,  of  New  Hampshire,  and  Chan- 
cellor Kent,  of  New  York.     But  while  we  may  humbly  say,  tlUtt 
our  own  minds  go  heartily  in  principle  with  them,  what  is  of  mndi 
more  importance,  their  views  are  in  our  opinion  in  accord  with  tlMi 
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Riglifih  judicial  mind,  so  fax  as  it  may  be  gathered  from  observation 
Si}  anaiogotiB  cases.  Had  the  contrary  view,  as  entertained  so  strongly 
ijf  Chancellor  Walworth,  been  considered  tenable  in  Great  Britaon, 
'wre  think,  that  long  before  this,  the  point  would  have  nresented  itself 
tat  legal  determination,  and  would  nave  received  a.  oistinet  a^judi- 
caiion. 

Role  discharged. 


Murphy  v.  Eills  and  others. 

of  the  St.  Stephen  police  force,  appointed  under  27th  Vic.  cap.  55,  are  en- 
titled to  the  benefit  of  the  proviaiona  oi  the  Rev.  Stoi,  cap.  56,  aeo.  1  A^  2,  as  to 
notice  of  action. 

Ca  trespaiB  for  false  impriaonment,  two  of  the  defendants,  who  were  oonstablet,  arrest* 
•d  the  j^laintiff,  without  warrant,  by  order  of  £.  who  suspected  him  of  having  set 
fira  to  ma  house.  The  judge  directed  their  aequittol,  no  notice  of  action  being  given. 
Held»  That  he  should  have  directed  the  jury  to  finid  whether,  when  they  arrested 
the  piaJntiff  they  bonafaU  believed  in  existence  of  a  state  of  facts  which  would  have 
fttbfied  the  arrest. 

^X>jiistify  a  private  person  in  causing  the  arrest  of  another  for  felony,  he  must  show 
umt  a  felony  has  been  actually  committed. 

lliis  was  an  action  of  trespass  for  false  imprisonment.  The  decla- 
ration contained  two  counts.  The  first  alleged  that  the  defendants 
assaulted  the  plaintiff,  and  that  by  the  orders  of  the  defendant  Eills 
"tfia  oUier  defendants  took  plaintiff  and  conveyed  him  to,  and  im- 
Jixisoned  him  in,  the  lock-up  in  the  Parish  of  St.  Stephen.  The 
aeepnd  count  set  out  that  the  defendants  detained  and  imprisoned 
*4be  plaintiff  in  the  lock-up  for  ten  hours.  The  defendants  pleaded 
"tbe  general  issue,  and  gave  the  following  notice  of  action:  1st.  That 
"the  defendants  Nisbett  and  Foster  were  constables  and  peace  officers, 
^and  a  felony  had  been  committed  on  the  13th  November,  18G8,  by 
'tavug  the  barn  of  Eills;  that  the  plaintiff  had  threatened,  by  anony- 
"inous  letters,  to  bum  the  Eills'  house,  and  held  vindictive  feelings 
^ward  him,  and  they  had  cause  to  suspect  him  of  burning  Eal& 
lam,  2nd.  That  Nisbett  and  Foster  had  reasonable  cause  to  sus- 
'peet  plaintiff  of  burning  Eills'  premises,  and  therefore  arrested 
3^1auitiff,  &c.  3rd.  That  the  defendants  Nisbett  and  Foster  were 
^eonBtables,  peace  officers  and  policemen  xmder  27th  Vict.,  cap.  55; 
^that  a  felony  had  been  committed  in  the  district  for  which  they 
"Were  appointed,  and  while  they  were  on  duty,  by  the  malicious  firing 
^sf.Eills  bam;  that  plaintiff  had  threatened,  &c.,  and  entertained 
TMlicioua  feelings,  &c.,  and  they,  having  reasonable  cause  to  suspect 
'ika  plaintiff,  arrested  him.  4<th.  That  Nisbett  and  Foster  were  in- 
inied  by  Eills  that  a  felony  had  been  committed  by  plaintiff,  and 
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they  confined  him  a  reasonable  time  to  enable  the  charge  to  be  in: 
vestigated.  oth.  That  Bills  had  knowledge  of  plaintiffs  vindictiv* 
feelings,  and  of  suspicious  circumstances,  and  conveyed  it  to  Nisbetf 
being  constable,  and  Foster,  causing  the  arrest  6th.  That  the  de 
f endant  Cross  was  called  on  by  Nisbett  and  Foster  as  constables,  aiL- 
commanded  to  assist.  7th.  That  a  felony  had  been  committed,  aik^ 
the  defendant  Cross  arrested  plaintiff,  to  prevent  his  escape  to 
foreign  country.  8th.  That  plaintiff  had  threatened  Bills  verbally 
and  he  had  good,  lawful  and  reasonable  cause  to  suspect  that  pi 
tifl['  had  committed  the  felony,  and,  to  prevent  his  escape  to  a  f orei, 
country,  not  being  able  then  to  obtain  a  warrant,  he  caused 
arrest. 

At  the  trial  before  Fisher,  J.,  at  the  Charlotte  Circuit,  it  appeariE 
that  in  November,  1868,  a  fire  took  place  at  St.  Stephen  by  wnicL 
bam  of  the  defendant  Bills  was  consumed.  The  plaintiff  and  EiX. 
had  not  been  on  good  terms,  Bills  having  caused  his  removal  fro:a 
the  police  force,  and  there  was  evidence  to  show  that  he  hsi 
threatened  to  injure  Bills*  person  and  property,  and  sent  threatenirs 
letters  to  him  some  time  before  the  fire.  The  fire  took  place  durizrB 
the  night,  and  after  it  was  over.  Bills  was  informed  by  some  persc^ 
that  the  plaintiff  had  been  seen  leaving  his  shop  and  going  toward 
the  place  where  the  fire  was,  and  returning  hastily  after  the  alan 
was  given.  Bills  then  saw  the  defendants  Nisbett  and  Foster,  wfc 
were  constables  and  policemen  of  St.  Stephen,  and  ordered  them  ** 
arrest  the  plaintiff:  Cross  acted  in  their  aid.  Plaintiff  was  arrests 
without  warrant  and  confined  in  the  lock-up  for  nine  or  ten  hou"^" 
when  he  was  taken  before  a  magistrate,  examined,  discharged,  ar3^ 
set  at  liberty.  In  the  investigation  before  the  magistrate,  as  to  ttJ 
origin  of  the  fire,  it  was  not  shown  that  a  felony  haa  been  committ^ 
or  how  the  fire  originated. 

The  learned  Judge  directed  the  jury  to  acquit  the  defendants  Ni-« 
bett  and  Foster,  on  the  ground  that  they  were  constables,  and  h^ 
received  no  notice  of  action.  With  regard  to  the  defendant  Fills,  fcJ 
asked  them  to  find  whether,  when  he  ordered  the  plaintiflTs 
he  had  reasonable  grounds  to  believe  that  a  felony  had  been 
mitted,  and  whether  he  had  reasonable  grounds  for  suspecting  plai^ 
tiff  of  it.  If  they  found  these  questions  in  the  affirmative,  the  verdi^ 
should  be  for  defendants.  Under  this  ruling  the  jury  gave  a  verdi^ 
for  the  defendants. 


Wedderbum,  in  Michaelmas  Term,  1869,  obtained  a  rule  m«i 
a  new  trial,  on  the  grounds  (inter  alia)  of  misdirection:   1st. 
directing  the  jury  to  acquit  Nisbett  and  Foster  for  want  of  notice 
2nd.  In  not  directing  the  jury  to  find  whether  or.  not  a  felony 
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fnmitted.  3rd.  In  not  directing  the  jury  that  the  defendants 
right  to  arrest  the  plaintiff  without  warrant,  or  on  the  sua- 
f  a  third  party.  The  following  cases  were  referred  to:  Cook 
ird,  (6  B.  &  C.  351);  Foley  v.  Tucker,  {ante  vol.  1,  52);  Kine 
;hed,  (10  Q.  B.  143);  Hogg  u  Ward,  (3  H.  &  N.  417);  Wil- 
CrosweU,  (2  C.  &  K.  422);  Allen  v.  Wright,  (8  C.  &  P.  522); 
Jaunt,  (3  B.  &  Ad.  798);  Bowditch  u  Balchin,  (5  Exch.  377); 
V,  Court,  (4  B.  &  C.  596). 

Ttier  shewed  cause  in  Hilary  Term,  1870.  The  St.  Stephen 
let  27  Vict.,  cap.  55,  under  which  Nisbett  and  Foster  were 
ed,  gives  them  the  same  privileges,  as  constables,  with  respect 
e  as  other  constables  under  any  otiier  Act  of  Assembly;  they 
eref  ore  clearly  entitled  to  notice,  and  that  being  the  case,  the 
D  to  acquit  them  was  right.  But  it  is  contended,  that  the 
)uld  have  been  directed  to  find  whether  they  believed  that, 
ting  the  plaintiff,  they  were  acting  within  the  scope  of  their 
y.  The  constables  having  acted,  bona  fide,  and  the  jury 
round  in  favor  of  the  other  two  defendants,  must  necessarily 
und  in  favor  of  Nisbett  and  Foster;  so  that  the  question  as 
belief  becomes  immaterial.  As  to  the  other  point,  the  direc- 
3  right;  and  the  jury  have  found  that  the  defendant  Eills  had 
ble  and  prolmble  cause  for  believing  that  a  felony  had  been 
bed  by  plaintiff.  That  was  a  sufficient  justification,  and  the 
is  supported  by  the  evidence,  for  the  plaintiffs  conduct  was 
grave  suspicion. 

lerhurn,  contra.  In  this  case,  the  defendants  have  alleged  in 
)tices  that  a  felony  had  been  committed,  and  that  there  was 
ble  and  probable  cause  for  believing  that  the  plaintiff  com- 
it.  These  notices  are  to  be  regarded  as  special  pleas;  and  had 
en  put  in  the  form  of  special  pleas  the  defendants  would  have 
quired  to  stand  or  fall  by  them,  and  to  show  that  a  felony 
en  committed.  They  are  in  no  better  position  now.  The 
Judge  should  have  directed  the  jury  to  find  whether  a  felony 
in  committed.  The  case  of  Bljur  v,  Hopkins,  (1  Kerr,  540), 
ive  of  this  point. 

.'HIE,  C.  J. :  The  difficulty  is,  that  if  the  defendants  plead  that 
T  has  been  committed,  and  the  jury  find  reasonable  and  prob- 
ise,  it  is  outside  the  record.]  Precisely;  and  reasonable  and 
e  cause  would  be  no  justification  for  the  defendant  Eills;  for, 
a  constable  may  arrest  on  bona  fide  belief  of  guilt,  to  justify 
it  by  a  private  person,  it  must  be  shown  that  a  felony  has 
r  been  committed.    But  this  question  was  not  put  to  the  jury 
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at  all.     On  the  other  point,  also^  it  is  quite  clear  that  there  must  * 
a  new  trial.    The  learned  Judge  was  wrong  in  telling  ihe  jury 
acquit  the  defendants  Nisbett  and  Foster  on  the  ground  that  IjIm 
were  constables,  and  entitled  to  notice  of  action.     The  St  Stepb< 
Police  Act  does  not  provide  for  any  notice;  and  if  it  did,  it  is  piajj 
that  they  were  only  entitled  to  notice  for  acts  done  while  acti^  ii 
the  proper  discharge  of  their  duty  as  constables.     A  constable  mqr 
arrest  on  view,  but  he  cannot  arrest  on  mere  suspicion,  or  the  repff» 
sentation  of  another  without  warrant.    These  constables  were  there- 
fore acting  entirely  outside  of  the  powers  conferred  on  them.by  tlie 
Act,  thei-efore  the  learned  Judge  was  wrong.    He  should  have  re- 
quired the  jury  to  find  whether  they  were  acting  in  the  dischaigeol 
tneir  duty  as  constables  when  they  arrested  the  plaintiff,  or  whethflr 
they  were  under  the  bona  fide  belief  that  they  were  acting  as  con- 
stables, in  the  discharge  of  their  duty.    This  was  peculiarly  a  matter 
for  the  jury;  and  where  the  boTia fides  is  involved;  the  determiiHh 
tion  of  the  question  should  not  have  beeui  withdrawn  from  them* 
as  was  done  in  this  case. 

Grirtinier,  at  this  stage,  applied  to  amend  the  notices  of  defencej 
by  striking  out  the  allegation  that  a  felony  had  been  committed: 
citing  West  v.  Baxendale,  (9  C.  B.  141).  [RrrcHiE.  C.  J.:  K  we  find 
the  verdict  must  stand  on  all  the  other  points  but  that,  we  will  heir 
your  application  to  amend  before jriving  judgment,  but  Mr.  Wedde^ 
bum  must  have  an  opportunity  otbeing  heard.] 

Ou/r.  ddv,  wU. 

Allen,  J.,  now  delivered  the  judgment  of  the  Coui-t 

This  was  an  action  of  trespass  for  false  imprisonment.  The  plaintiff 
was  arrested,  without  any  warrant,  by  the  defendants,  Foster  and 
Nisbett,  who  were  constables,  by  the  direction  of  the  defendant  Eflb, 
on  the  ground  that  his  bam  had  been  feloniously  set  fire  to  by  tto 
plaintiff.  The  other  defendant,  Cross,  acted  with  the  constables,  and  in 
their  aid.  On  the  trial,  the  learned  Judge  directed  the  acquittal  of  tlw 
constables,  on  the  ground  that  they  had  not  had  notice  of  action. 
It  appeard  that  they  were  constables,  of  the  parish  of  St.  Stephen, 
and  were  also  members  of  the  police  force,  under  the  27  Vic.,  c^t 
55,  "  An  Act  for  establishing  and  maintaining  a  police  force  in  w 
parish  of  St.  Stephen;"  the  first  section  of  which  enacts,  thatd^ 
Justices  of  the  Peace  of  the  County  may  appoint  a  sufficient  numli^ 
of  men,  not  exceeding  twelve,  to  be  and  act  as  a  police  force  wiAi^ 
a  certain  district,  who  shall  be  sworn  in  to  act  as  constables  for  (*#* 
serving  the  peace,  and  preventing  all  felonies,  and  apprehen&V 
offenders  against  the  peace;  "the  men  so  sworn  in  shally  within  tM 
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**  district,  have  all  such  powers,  privileges,  and  advantages,  and  so  he 

"liable  to>ll  duties  and  responsibilities  as  any  constable  appointed 

**hy  law  now  has,  or  may  hereafter  have,  or  is  or  may  be  liable  to, 

•*  within  his  constablewick,  by  virtue  of  the  common  law,  or  Act  of 

^Assembly,  made  or  to  be  made/' 

We  cannot  for  a  moment  doubt  that,  not  only  as  constables,  but  as 
members  of  this  police  force,  these  defendants  were  entitled  to  the 
lenefit  of  the  provisions  of  the  Rev.  Stat.,  cap.  56,  sees.  1  and  2. 
The  terms  "powers,  privileges,  and  advant^es,"  in  our  opinion,  con- 
ferring upon  the  members  of  this  police  force,  all  the  powers,  priv- 
ileges, and  advantages  which  constables  have  imder  the  provisions 
.<xf  ihe  Revised  Statutes.     See  Boyce  v,  Pitfield  (4  Allen,  443).     But 
^t  ia  contended  that,  even  if  this  were  so,  the  learned  Judge  should 
not  have  directed  the  acquittal  of  these  defendants  for  want  of  notice, 
Init  should  have  left  it  to  the  jury  to  find  whether,  at  the  time  they 
mneiBted  the  plaintiff,  they  were  under  the  boTux,  Ji/.le  belief  that 
they  were  actmg  as  constables,  in  the  discharge  of  their  duty  under 
the  Act.    The  very  late  cases  of  Hermann  v.  Seneschal  (13  C.  B., 
H.  S.,  392);  Roberts  v.  Orchard  (2  H.  &  C.  768),  and  Leete  v.  Hart 
^8  L.  Rep.  C.  P.  322),  discuss,  and  settle  the  law  very  clearly  on  this 
mint,  and  relieve  us  from  auv  difficulty  in  determining  this  question. 
In  Leete  v.  Hart,  Bovill,  C.  J.,  says:  *'The  case  of  Rol^i-ts  t'.  Orchard 
•*did  not  introduce  any  new  law  with  respect  to  notice  of  action;  the 
**point  actually  decided  in  that  case  was  that  the  exception  was  bad, 
^'because  it  was  not  sufficient  that  the  defendant  should  have  be- 
"*lieved  that  the  plaintiff  had  conmiitted  the  offence,  but  he  must 
•*have  believed  that  the  plaintiff  had  heen  found  committing  it,  in 

order  to  be  entitled  to  notice  of  action.     So  fiax  as  the  rule  of  law 
to  the  right  question  to  be  left  to  the  jury  with  respect  to  notice 

of  action  is  concerned,  the  Exch.  Chamber  expressly  adopt  and  con- 

**finn  what  had  been  laid  down  by  Williams,  J.,  in  Herman  v. 

"Seneschal.    The  right  question  to  be  left,  for  the  juiy  is  stated  by 

*the  Exch.  Chamber  in  Boberts  v.  Orchard  to  be: — Did  the  defend- 

**ant  honestly  believe  in  the  existence  of  those  facts  which,  if  they 

**had  existed,  would  have  afforded  a  justification  under  the  statute?" 

Byles^  J.,  while  entirely  concurring  with  the  Chief  Justice,  made 

scHne  further  observations  on  the  case  of  Roberts  i\  Orchard.    He 

aays:  "In  that  case,  Willes,  J.,  after  expressing  his  concurrence  in 

"iniat  had  been  said  by  Williams,  J.,  makes  some  further  observ-a- 

'*tion8,  and  the  last  sentence  of  his  judgment  is,  'It  is  clear  to  my 

"mind  from  the  defendant's  evidence  in  answer,  that  he  was  acting 

"ott  mere  suspicion.'     Therefore,  mere  suspicion  will  not  do.     What 

"18 the  the  difference  between  suspicion  and  belief?    Suspicion  may 

"leet  on  no  grounds;  belief  rests  upon  some  grounds.    I  doubt,  there- 
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''fore,  whether  that  case  at  all  alters  the  law,  and  I  think  it  is  still 
''necessary  that  the  defendant  should  have  some  reasonable  groond 
"for  his  belief,  in  order  to  be  entitled  to  notice  of  action.     I  think 
"this  the  more,  as  Williams,  J.,  in  his  judOTient  expressly  says,  that 
''he  intends  his  jud^ent  to  be  in  accordance  with  what  was  laid. 
"down  by  Erie,  C.  J.,  in  Herman  v.  Seneschal;  and  in  that  case,  Erle^ 
"C.  J.,  says:  "The  jury  having  found  that  the  defendant  did  realise 
"believe  that  the  plaintiff  had  passed  him  a  counterfeit  coin,  and  di^Hi 
"honestly  intend  to  put  the  law  in  force  against  him,  and,  as  / 
"clearly  of  opinion  that  the  facta  were  aujffwieTU  to  justify  iluxt 
*' elusion y  I  do  not  think  the  other  part  of  the  finding,  viz.,  that 
"defendant  had  no  reasonable  ground  for  such  his  behef,  entitles  tl 


"plaintiff  to  retain  his  verdict."     Keating,  J.,  says:  "We  do  not  ii 
"tend  to  impeach  the  rule  laid  down  in  Koberts  v.  Orchard,  but 
"cannot  be  supposed  that  the  Court  there  meant  that  if  a  man  rm 
"dreamt  of  a  certain  state  of  facts,  without' any  grounds  for  his  is 
"pression,  and  acted  on  it,  it  would  be  sufficient.     Some  facts  mi 
"exist  which  might  give  rise  to  an  honest  belief  on  his  part, 
"such  a  state  of  facts  existed  as  would  have  justified  his  action^MB 
Montague,  Smith,  J.,  said  he  was  of  the  same  opinion,  and  thougl^S 
it  not  sufficient  that  the  defendant  should  have  believed  that  he 
acting  according  to  law. 

We  are,  therefore,  of  opinion  that  the  case  of  these  two  defendan~ 
should  not  have  been  withdrawn  from  the  jury,  but  should  hai 
been  left  to  them  in  accordance  with  the  principles  laid  down  in 
cases  above  referred  to. 

As  to  the  defendant  Eills,  the  plaintiff's  counsel  contended 
the  Judge  should  have  left  it  to  the  jury  to  find  whether  a  feloi^u^J 
had  been  committed.  In  Beckwith  v,  rhilby,  (6  B.  C.  638), 
Tenterden,  C.  J.,  says:  ** There  is  this  distinction  between  a  pri^ 
"individual  and  a  constable;  in  order  to  justify  the  former  in  causizrv^ 
**the  imprisonment  of  a  person,  he  must  not  only  make  out  a 
"able  ground  of  suspicion,  but  he  must  prove  that  a  felony 
"actually  been  committed,  whereat*  a  constable,  having  reasonal^^< 
"ground  to  suspect  that  a  felony  has  been  committed  is  authoris^^ 
"to  detain  the  party  suspected  until  inquiry  can  be  made  by  tfc^< 
"proper  authorities."  And  in  Davis  v.  Russell,  (5  Bing.  353)  ~ 
C.  J.,  says:  "Though  a  private  individual  cannot  arrest  on  mere 
"piciou,  a  constable  may.  This  has  been  decided  in  so  many 
"that  it  is  unnecessary  to  refer  to  them;  and  unless  the  law  were 
"there  would  be  no  security  for  person  or  property." 

There  were  a  number  of  other  objections  taken  to  the  verdS^-^ 
whicli  it  is  not  necessary  to  refer  to,  as  on  these  two  grounds  it  ^ 
clear  that  there  must  be  a  new  trial 

^ule  absolute. 
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The  agent  of  a  Cknnpany  pointed  out  to  defendant  a  line  as  the  boundary  of  the  Com- 
nany'a  land,  telling  him  not  to  cut  lumber  over  it.  The  defendant,  who  had  a  O^own 
ncense,  cut  up  this  Une,  which  was  aftewards  found  to  be  15  chains -from  the  true 
line  and  within  the  Ck)mpany'8  land.  Held,  in  action  of  trespass  against  defendant, 
that  the  aoent  had  sufficient  authority  to  point  out  lines  to  excuse  the  trespas,  the 
defendant  naving  acted  bona  Jide,  but^ 

TDie  agent  of  a  Company  has  no  authority  to  agree  upon  a  boundary  which  would 
affect  their  title  to  land 

Trespass  quare  clauswm  fregit  tried  before  Allen,  J.,  at  the  St. 
John  Circuit.  Pleas,  not  guilty,  and  leave  and  license.  The  trespass 
complained  of,  was  cutting  trees  on  the  plaintiffs'  land.  It  was  not 
disputed  that  the  trees  w^ere  cut  on  the  plaintiffs*  land  by  defendant, 
who  had  a  license  from  the  Crown  to  cut  lumber  on  Crown  land  in 
rear  of  the  plaintiffs'  grant,  and  in  the  rear  of  the  adjoining  land 
granted  to  Moses  VernOn,  but  it  appeared  that,  in  1865,  the  defend- 
ant and  Jones,  the  agent  of  the  plaintifis'  and  manager  of  their 
business,  (so  described  in  the  deed  of  the  locua  in  quo)  had  gone  on 
the  land  together,  when  Jones  pointed  out  to  defendant  a  line  as  the 
boundaiy  between  the  plaintiffs*  grant  and  the  grant  to  Moses  Ver- 
non, and  told  the  defendant  that  he  must  not  cut  over  that  line. 
This  line  extended  twenty  chains  beyond  Moses  Vernon's  grant,  but 
it  afterwards  appeared  that  it  was  not  the  true  line,  but  fifteen 
chains  to  the  eastward  of  it.  The  defendant  swore  that  he  believed 
that  this  line  pointed  out  to  him  by  Jones  was  the  true  line,  and 
thought  he  was  cutting  on  the  Crown  land  in  the  rear  of  Moses 
Vernon's  grant  covered  by  his  license.  The  learned  Judge,  told  the 
jury  that  if  Jones  was  plaintiffs'  agent,  and  as  such  pointed  out  the 
line  to  defendant  as  the  line  to  which  he  was  to  cut,  and  he  acting 
on  such  representation,  and  believing  it  to  be  the  true  line,  cut  trees 
up  to  it,  he  would  not  be  liable;  but  if  he  knew,  or  did  not  believe 
it  to  be  the  true  line,  the  verdict  should  be  for  the  plaintiffs.  The 
jury  found  that  Jones  was  the  plaintiffs'  agent,  that  ne  pointed  out 
the  lines  to  the  defendant,  and  that  he  cut  the  lumber  under  the 
belief  that  it  was  the  true  line.     Verdict  for  defendants. 

8.  JL  Thomson,  Q.  C,  in  Michaelmas  Term  last,  moved  for  a  rule 
nisi  for  a  new  trial,  on  the  groimds:  1.  Improper  reception  of  evi- 
dence as  to  Jones  acting  as  agent  for  the  plaintiffs.  2.  Misdirection 
in  leaving  to  the  jury  the  question  of  leave  and  license.  A  rule  nisi 
\mng  gmnted. 

A.  L.  Palmer,  Q'.  C,  and  Barker  showed  cause  in  Hilary  Term. 
ft  appeared  by  the  deed  put  in  evidence  and  imder  which  the  plain- 
tUb  daim,  that  Jones,  wnose  declarations  were  admitted,  conveyed 
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the  land  to  plaintifi^,  and,  is  described  in  it  as  their  agent  and 
ager.     It  was  also  proved  that  Jones,  who  w^as  also  one  of  the  CJo-: 
porators,  had  full   control  of  the  land,  and  made  contracts  wiP 
reference  to  it,  and  that  he  was  the  only  person  in  chaise  of  tl 
office  of  plaintiffs,  which,  by  their  act  of  Incorporation,  they  we:^c 
found  to  keep  in  St.  John.     Under  these  circumstances,  surely  Jon€=*feg 
declarations  as  to  the  lines  of  the  plaintiffs  land,  were  admissib^S^^ 
and  the  plaintiffs  were  bound  by  them.     We  contend  that,  und. 
these  circumstances  either,  1st.  Jones  was  fully  authorized  to  maF 
such  declarations;  or,  2nd.  That  the  Company  are  estopped  so 
as  this  cutting  is  concerned  from  saying  that  this  was  not  the 
line. 


Fraser,  contra.     It  was  the  defendant's  duty  to  show  affirmativi^!  \j 
that  Jones  had  authority  to  bind  the  plaintiffs.     pirrcHiE,  C.  J.:  E>id 
they  not  show  enough  to  put  the  proof  upon  you  that  he  had  no-t 7J 
It  could  not  be  within  Jones*  authority  to  bind  the  Company  by  liis 
declarations,  when  the  title  to  the  land  beyond  the  line  pointed  out 
was  not  in  dispute.     [Allen,  J.:  Part  of  the  agents  duty  was    to 
look  after  the  land  and  prevent  trespassers  coming  on  it.     Do  yoa 
not  think  his  declarations  with  reference  to  this  matter  are  binding?] 
The  party  dealing  with  the  agent  must  be  satisfied  as  to  his  authority 
to  enable  him  to  plead  leave  and  license.     The  defendant's  right  to 
cut  under  his  license  from  the  Crown  was  entirely  in  the  rear  both 
of  the  plaintiffs*  land,  and  Moses  Vernon\s  land.     Even  if  the  line 
pointed  out  had  been  the  true  line,  he  would  still  have  been  cutting 
on  Moses  Vernon's  land,  where  he  had  no  right.     Going  on  land  with 
an  intention  of  trespassing,  he  cannot  justify,  if  he  went  on  the 
plaintiffs*  lands  by  mistake. 

Cur,  adv.  vult. 

Allen,  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  ti*espass  for  breaking  and  entering  the 
plaintiffs*  close,  and  cutting  and  carrjdng  away  trees.  The  defendant 
pleaded  not  guilty,  and  leave  and  license. 

There  was  no  doubt  about  the  plaintiffs*  ownership  of  the  land 
upon  which  the  trees  were  cut,  which  was  contained  in  a  grant  to 
James  and  Gideon  Vernon;  but  it  appeared  that  the  defen(&nt  ha^ 
a  license  from  the  Crown  to  cut  lumoer  upon  lands  in  rear  of  tbe 
plaintifTs  grant,  and  in  rear  of  the  adjoining  land,  granted  to  Mos^ 
Vernon;  that,  in  1865,  the  defendant  and  Owen  Jones,  the  agent  aO^ 
manager  of  the  plaintiff's  business,  had  gone  upon  the  land,  wh^^ 
Jones  pointed  out  a  line  to  the  defendant  as  the  boundary  betwe^'^ 
the  plaintiffs*  grant,  and  the  grant  to  Moses  Vernon,  and  told  the  S^ 
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Jpendant  he  must  not  cut  over  that  line.     Before  the  incorporation  of 
tie  plaintiffs,  Jones  had  held  the  title  of  the  land  in  trust  for  the 
Iwnefit  of  himself  and  certain  other  persons,  and  to  convey  it  as  they 
should  direct;  and  he  conveyed  to  the  plaintiffs,  and  in  the  deed,  de- 
scribed himself  as  secretary  and  manager  of  the  company;  and,  in- 
«Ieed,  it  did  not  appear  that  the  company  had  any  other  agent.     It 
*lso  appeared  that  a  survey  of  the  land  had  been  made  under  his 
Erection.     The  line  pointed  out  by  Jones  to  the  defendant,  was  very 
Jiistinctly  marked  along  its  whole  distance,  which  extended  over 
■twenty  chains  beyond  Moses  Vernon's  grant,  and  at  that  time  was 
supposed  to  be  the  true  line  of  the  plaintiffs'  grant,  it  having  been 
xelied  on  as  such  on  the  fii-st  trial  in  the  case  of  Preston  v.  Walton, 
"which  depended  on  the  rear  line  of  this  grant;  but  it  afterwards 
appeared  that  this  line  was  entirely  wrong,  being  fifteen  chains  to 
tie  east  of  the  true  division  line  between  the  plaintiffs'  grant  and 
tihe  Moses  Vernon  grant.     The  alleged  trespass  was  on  this  strip  of 
land  fifteen  chains  wide,  which  the  defendant  claimed  to  have  cut 
xipon  under  the  belief  that  it  was  Crown  land,  in  rear  of  Moses  Ver- 
non's grant,  and,  as  such,  within  the  bounds  of  his  license  from  the 
Crown.     He  swore  that  he  believed  the  line  pointed  out  to  him  by 
Jones,. was  the  true  line  of  the  plaintiffs'  grant,  and  that  he  knew  of 
no  other  line  at  the  time  he  cut  the  lumber. 

The  Judge  directed  the  jury,  that  if  Jones  was  the  agent  and 
manager  of  the  plaintiffs'  business,  and,  as  such,  pointed  out  the  line 
to  the  defendant,  and  he,  acting  on  such  representation,  and  believing 
it  to  be  the  true  line  of  the  plaintiffs'  land,  cut  the  trees  up  to  that 
line,  he  'would  not  be  liable  in  this  action ;  but  if  he  knew,  or  did  not 
believe,  that  the  line  pointed  out  by  Jones  was  the  true  line,  he 
"Would  be  a  trespasser,  and  the  plaintiffs  would  be  entitled  to  a  ver- 
dict. The  jury  found  that  Jones  was  the  plaintiffs'  agent;  that  he 
pointed  out  the  line  to  the  defendant,  and  that  he  cut  the  lumber 
^der  the  belief  that  the  line  so  pointed  out  was  the  ti*ue  line. 

The  plaintiffs,  being  a  coii)oration,  must  necessarily  speak  and  act 
through  their  agents;  and,  as  Jones  was  the  plaintiffs'  agent,  acting 
in  the  management  of  their  business,  and  the  only  person  who  had 
tte  possession  and  charge  of  the  land  when  he  pointed  out  the  line, 
''^e  think  they  are  bound  by  it,  so  far  as  to  excuse  what  would  other- 
'Wise  have  been  a  trespass;  though  he  would  have  no  authority  to 
•gree  upon  a  boundary  which  would  affect  their  right  to  the  land. 

In  Paulton  v.  The  London  &  Southwestern  Railway  Co.  (2  L.  Rep. 

Q.  B.  638),  Blackburn,  J.,  says:   "WTiere  a  railway  company  or  any 

"other  body  (for  it  does  not  matter  whether  it  is  a  railway  company 

**<*  not)  have  upon  the  spot  a  person  acting  as  their  agent,  that  is 

^dence  to  go  to  the  jury  that  that  person  has  authority  from  them 
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"to  do  all  those  things  on  their  behalf,  which  are  right  and  proper  Iki^k: 
"the  exigencies  of  their  business;*all  such  things  as  somebody  mi 
"make  up  his  mind  on  behalf  of  the  company,  whether  they  shool* 
"be  done  or  not;  and  the  fact  that  the  company  are  absent,  and 
"person  is  there  to  manage  their  affairs,  is  prima  faci^  evidence  t 
"he  was  clothed  with  authority  to  do  all  that  was  right  and  propet^  -r 
"and  if  he  happens  to  make  a  mistake,  or  commits  an  excess,  wni^IL.  J^ 
"acting  within  the  scope  of  his  authority,  his  employers  are  respo^^^i. 
"sible  for  it." 

For  these  reasons,  we  think  the  direction  was  right,  and  that  tl^^ne 
verdict  should  stand. 

Rule  discharged. 


Bradley  v.  Ferguson. 

Where  a  servant  joined  a  count  for  trespass  quart  clausam  /regit  in  an  action 
assault  and  slander,  committed  by  defendant  while  plaintiff  was  in  charge  of 
master's  tield,  and  recovered  $100  damages  for  the  assult,  a  certificate  of  costs 
refused  ;  the  assault  being  within  the  County  Court  jurisdicton,  and  no  title  to 
in  question. 

This  was  an  action  of  trespass  qruire  clauswrn  fregit,  with  a  coxa.  ^Mii 
for  slander,  and  also  for  an  assault,  tried  before  Kitchie,  C.  J.,  at  U^*^ 
St.  John  Circuit;  verdict  for  plaintiff',  8100,  for  the  assault.  It 
peared  that  the  plaintiff*  was  a  servant  of  one  Troop,  and  had  cl  _ 
of  his  ornamental  grounds.  The  assault  was  made  by  the  defendit^^^* 
on  the  grounds  of  Troop  by  placing  a  pistol  at  defendant's  brea^-^^ 
and  the  slander  consisted  in  calling  the  plaintiff  a  thief.  After  v^^^: 
diet  the  plaintiff'^s  attorney  applied  to  the  learned  Judge  who  tri 
the  cause  for  a  certiffcate  to  entitle  him  to  costs  under  30th  Yi< 
cap.  10,  sect.  21,  and  the  matter  was  by  him  referred  to  the  Court.— 

A,  L,  Palmer,  Q.  C,  in  Hilary  Term  last,  moved  for  a  certifica^^ 
that  the  plaintiff  had  good  cause  for  biinring  the  action  in  t^^^ 
Supreme  Court.     He  contended  that,  if  the  ^aintiff*  brought  his  si 
in  the  Court  in  which  he  had  reasonable  ground  to  brine  it,  he  w- 
entitled  to  costs.     He  was  put  in  possession  of  certain  land  by 
employer  to  take  care  of,  and,  while  taking  care  of  it  by  driving  oi 
cattle  which  had  broken  into  it,  he  was  assaulted  and  slandered 
the  defendant.     Where  a  man  gives  reasonable  evidence  that  he 
sustained  damages  over  the  amount  to  which  the  jurisdiction  of  tfc^^ 
County  Court  is  limited,  he  is  entitled  to  the  costa  of  the  Suprenc3J^ 
Court,  even  if  the  amount  recovered  is  less.     This  is  a  case  of  unl^* 
quidated  damages  for  trespass,  slander,  and  assault,  and  the  plainti^ 
dearly  could  not  before  the  trial  render  what  the  damages  would  b^ 
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8,  JR.  TAomaon^.Q*  C.,  contra.  In  this  action  of  trespass,  the  title 
to  land  did  not  come  in  question  in  any  way.  No  one  disputed  that 
Troop  was  the  owner  of  the  land.  This  case  merely  stands  as  if  it 
were  an  action  of  slander  for  calling  a  man  a  thief.  [Ritchie,  C.  J.: 
I  told  the  jury  that  if  it  was  a  mere  vituperative  expression,  and  not 
intended  to  impute  any  felonious  character,  it  would  not  be  a 
sUnder.] 

The  object  of  an  action  of  slander  is  merely  to  bring  the  character 
of  the  plaintiff  fairly  before  the  country,  and  no  one  can-  say  that 
eannot  be  as  well  done  by  an  action  in  the  County  Court  as  the 
Supreme  Court,  unless  in  cases  of  great  aggravation.  The  defendant 
did  not  ^  to  the  place  armed  witn  a  pistol,  but  sent  for  it  when  he 
thought  his  life  in  danger.  The  pistol  was  unloaded,  and  the  case  is 
merely  one  which  was  proper  to  be  tried  in  the  County  Court. 

A.  L.  Palmer,  Q.  C,  in  reply. 

Cur,  adv.  vult 

Ritchie,  C.  J. — The  Court  agree  in  thinking  that  the  action  in 
this  case  should  have  been  brought  only  for  the  assault  and  the 
slander,  and  that  no  count  for  trespass  qtuire  claxisum  fregit  should 
have  been  inserted  in  the  declaration.  The  majority  of  the  Court 
think  that  neither  the  plaintifif  nor  his  attorney  had  any  right  to 
assume  that  the  title  to  land  would  come  in  question ;  and  that,  as 
the  damages  were  within  the  County  Court  jurisdiction,  this  action 
should  have  been  brought  in  that  Court,  and  as  no  title  to  land  did 
come  in  question  on  uie  trial,  there  should  be  no  certificate,  and  I 
shall  act  on  that  view  and  the  certificate  will  be  refused.* 


Meahan  v.  Lowther. 


A  Jadge  on  the  Oiroait  on  Wednesday  stated  in  Court  that  he  would  sit  no  longer  than 
that  week,  unless  to  finish  a  cause  already  commenced,  and,  in  cunsequencc  of  this 
statement  an  important  witness  for  the  defence  in  a  cause,  after  consulting  dcfen> 
dant's  counsel,  lert  for  home  on  Friday  morning.  On  Saturday  evening  the  Judge 
itefeed  that  he  would  call  this  cause  on  Monday  morning.  Defendant's  counsel  at- 
tended and  protested  acainst  the  trial,  stating  uie  absence  of  the  witness.  The  cause 
was  tried,  and  defended  by  counsel  under  protest,  and  a  verdict  found  for  the 
plaintiff,  but  the  Court  ordered  a  new  trial  on  the  ground  of  surprise. 

This  was  an  action  of  assumpsit  to  recover  the  price  of  one  half  of 
a' vessel  called  the  Star  of  Derry,  tried  before  Fisher,  J.,  at  the 
Gloucester  Circuit     A  verdict  was  found  for  the  plaintiff.     The 

*86e  Latham  «.  Spedding,  (17  Q.  B.  440,) and  BobinMn  v.  Darison,  L.  R.  6 Ex.,  276. 
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defendant's  counsel  appeared  at  the  trial  and  conducted  the  cause; 
under  protest,  on  the  ground  that  Wm.  Thomson,  of  St.  John, 
material  and  necessary  witness  for  the  defence,  was  absent,  and 
his  absence  was  caused  by  an  intimation  made  by  the  Judge  in  o 
Court,  on  Wednesday,  that  he  would  not  sit  during  the  folio 
week,  except  to  finish  causes  which  had  been  commenced  during  ihi 
then  current  week.    Acting  on  this  declaration,  the  witness  had,  V 
leave  of  the  deifendant's  counsel,  left  Bathurst  on  Friday  moniiiig. 
The  cauise  was  called  on  Monday  morning,  and  the  defendant's  coun 
sel  then  stated  that  a  material  and  necessary  witness  was  absent  ani 
that  he  had  gone  away  in  consequence  of  the  declaration  made  b; 
the  learned  Judge  on  Wednesday.    No  affidavit  of  this  fact  was  mad 
or  asked  for,  nor  was  it  disputed  by  the  plaiiltifT.     A  full  detail 
the  sulxstance  of  the  affidavits  used  in  moving  for  a  new  trial  will 
found  in  tlie  judgment  of  the  Court  which  renders  it  imneoessarjr  tc 
reproduce  them  here. 


S,  R.  Thomsan,  Q. .  C,  in  Michaelmas  Term  last,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground,  inter  alia,  of  suprise, 
several  affidavits  in  support  of  the  application. 


A,  L.  Palmer^  Q.  C,  showed  cause  in  Hilary  Term.     The  hoi 
of  the  (Circuit  is  a  matter  entirely  under  the  control  of  the 
It  was  well  known  duringr  the  week  that  the  case  was  to  be  tried 


and  if  the  defendant  chose  to  allow  his  witness  to  go  away,  it  was  a 
his  own  risk.     Besides,  this  witness  had  only  gone  to  Miramichi 
await  the  trial  of  his  own  cause  at  the  Northumberland  Circuit,  an( 
he  ini<j:ht  have  been  sent  for  and  brought  from  there  before  this 
was  concluded.     The  plaintiff  had  a  witness  there,  who  had 
nearly  one  thousand  miles  to  give  evidence,  and  it  was  not  to 
presumed  that  the  cause  would  not  be   pressed  on.     Besides,   th< 
defendant  and  his  counsel  attended  at  the  trial  and  defended  th 
suit.     True,  they  did  so  under  protest,  but  a  simple  protest  withou 
sufficient  reasons  and  facts  shown  ])y  affidavit,  amounts  to  nothing. 
The  circuit  was  entirely  under  the  control  of  the  Judge. 

S,  iZ.  Thomson,  Q.  C,  contra.    It  is  quite  clear  that,  on  the  ground 

of  surprise,  there  must  be  a  new  trial.     The  Judge  expressly  stated^ 
he  would  not  take  up  any  other  cause  that  week.     pRrrcHlE,  C.  J.,^ 
should  you  not  have  made  an  affidavit  that  Mr.  Thomson  was  ai* 
necessary  \\'itness,  and  applied  to  fxwtpone?]     I  think  not,  as  all  th^ 
facts  were  undisputed  and  known  to  Doth  parties. 

Cur,  adv.  vulL 
HiTCHiE,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
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This  was  an  application  for  a  new  trial  on  several  grounds,  one  of 
"^irfiich  was  surprise.     The  affidavit  of  Mr.  Thomson,  the  defendant's 
^^xninsel  in  the  cause,  sets  forth  that  he  went  to  Bathurst  specially  to 
"*y  this  cause;  that  when  the  Court  opened  on  Tuesday,  the  6th  of 
September,  there  was  a  good  deal  of  civil  business  and  two  criminal 
-raises  to  be  disposed  of;  that  on  the  morning  of  Wednesday  it  became 
evident  that  the  docket  could  not  be  cleared  before  the  Tuesday  fol- 
lowing, on  which  day  the  Northumberland  Circuit  was  to  be  opened; 
^hat  on  Wednesday,  the  presiding  Judge  gave  formal  notice  in  open 
Court,  in  deponent's  hearing,  that  he  would  not  sit  beyond  that  week 
Tinless  to  finish  causes  previously  commenced;  that  William  Thomson, 
^  merchant  of  St.  John,  was,  to  deponent  s  knowledge,  a  most  ma- 
-teml  witness  for  defendant,  and  had  been  subpcenaed  to  attend  and 
^ve  evidence;  that  he  arrived  at  Bathurst,  on  Wednesday,  the  7th; 
that  the  chances  of  a  trial  being  had  were  discussed,  Mr.  William 
Thomson  professing  to  be  most  anxious  to  get  back  to  St.  John  in 
'time  to  transact  some  business  there  and  get  back  to  Newcastle 
"vhere  he,  as  defendant,  had  a  cause  to  be  heani  by  the  following 
"Wednesday;  that  on  Thursday,  the  day  following  the  Judge's  an- 
oiouncement,   William   Thomson   came   to   this    deponent  to   hear 
^whether  there  was  any  chance  of  this  cause  being  on  that  week,  that 
'the  deponent  told  him  that  there  was,  in  his  judgment,  no  chance 
Ibut  to  wait  until  the  evening  and  see;  that  on  that  day  deponent 
^ound  there  was  a  criminal  case  to  be  tried  and  two  civil  causes 
standing  before  this  cause;  that  deponent  was  counsel  in  the  two 
-«vil  causes  both  of  which  were  likely  to  be  long,  that  he  thereupon 
^told  the  witness  that,  as  the  Judge  had  declared  he  would  take  up 
^no  new  cause  during  the  next  week,  there  was  no  use  in  his  remain- 
ing, and  gave  him  liberty  to  depart,  which  he  did  on  the  morning  of 
Jriday,  the  9th;  that  on  Saturday  morning  the  lirst  of  the  two  civil 
-^causes  came  on  to  be  tried,  and  which  deponent  supposed  would 
atself  end  the  Court,  the  action  being  one  for  malicious  prosecution. 
This  cause,  it  would  appear  by  the  affidavit,  was  unexpectedly  ter- 
Tminated  by  the  plaintiff  submitting  to  be  nonsuited  on  an  objection 
iio  the  admissibility  of  the  record  of  the  plaintiff's  acquittal.     The 
oiext  dvil  cause,  an  ejectment,  was  brought  on  and  at  6  o'clock  in  the 
^evenii^,  the  evidence  not  being  then  closed,  one  of  the  couasel  ap- 
plied for  an  adjournment,  as  it  was  then  the  usual  hour.    The  affi- 
^vit  then  goes  on  to  state  that  the  Judge  refused  to  adjourn,  stating 
he  would  finish  the  cause  that  evening  and  take  up  this  cause  on 
Uonday  morning,  and  continued  to  sit  until  a  late  hour  on  Saturday 
evening  and  until  the  cause  was  finished;  that  on  Monday  morning 
•of  the  second  week,  the  Judge,  notwithstanding  his  said  statement, 
ordered  on  this  cause,  although  this  deponent  protested  against  the 
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cause  being  tried  then,  in  the  absence  of  a  material  and  neoeeBsr 
witness  whom  he  had  allowed  to  leave,  in  consequence  of  the  Judge 
statement;  that  the  cause  was  tried  in  the  absence  of  said  witoMi 
and  conducted  by  this  deponent  under  protest,  and  a  verdict  given 
for  the  plaintiff. 

There  was  also  the  affidavit  of  Mr.  Needham,  confirming  that  of 
Mr.  Thomson  as  to  the  intimation  of  the  Judge  that  he  would  not 
sit  beyond  that  week,  imless  it  was  to  finish  a  cause  that  had  been 
previously  commenced.  Thei'e  is  also  the  affidavit  of  Allan  A.  David- 
son, defendant's  attorney,  confirming  the  affidavit  of  Mr.  Thomson  IB 
to  the  materiality  and  necessity  of  William  Thomson  of  St.  John 
a  witness  for«defendant;  as  to  his  having  been  subpoenaed  for 
attendance,  and  that,  in  consequence  of  relying  on  tne  statement  d 
the  Judge,  and  the  impossibility  of  this  cause  being  commenced  dv- 
ing  the  first  week,  Mr.  Thomson  was  idlowed  to  leave  the  Court  to 
return  to  St.  John;  "that  on  the  Monday  of  the  second  week,  the 
Judge,  notwithstanding  his  said  statement,  and  against  the  protest 
of  counsel  for  the  defendant  that  on  account  of  the  said  statement 
of  the  said  Judge  he  had  allowed  his  said  witness  to  go  away,  or- 
dered the  said  cause  on  for  trial,  and  the  said  defendant  was  then 
obliged  to  go  to  trial  without  the  testimony  of  William  Thomson,  and 
whose  testimony  he  actually  would  have  had,  if  deponent  and  his 
said  counsel  had  not  been  misled  by  the  said  statement."  The  affi- 
davit then  states  that  William  Thomson  left  Bathurst  on  Fridaj 
morning  for  St.  John,  and  deponent  verily  believed  that  he  had  gone 
all  the  way,  and  he  was  not  aware  until  after  the  trial,  when  he  had 
returned  to  Newcastle  on  Wednesday  evening,  that  he  had  not  ^ 
further  than  Miramichi,  and  deponent  could  not,  therefore,  poeaib^ 
have  his  attendance  on  said  trial.  No  affidavits  were  produced  is 
replv. 

Had  the  attorney  and  counsel  of  defendant  on  Saturday  evening 
when  Mr.  Thomson  states  he  imderstood  the  Judge  as  first  makii^ 
known  his  determination  to  act  contrarily  to  his  previously  declarat 
intention  of  Wednesday,  simply  stated  to  the  Judge  the  fact  of  de 
fondant's  witnese  having  left,  and  that  it  would  be  impossible  fc 
him  to  attend  the  trial,  and  assume  the  responsibility  of  defendis 
the  action  without  the  evidence  of  the  witness  who  had,  acting  C 
the  Judge's  declaration,  been  allowed  to  depart,  and  neitiier  he  0 
the  attorney  had  attended,  and  the  trial  had  proceeded  as  an  xai 
fended  cause,  could  it  for  a  moment  be  argued  that  such  a  veidi 
should  stand,  and  defendant  be  bound  by  a  trial  under  such  cinntf 
stances.  But  then,  it  is  said,  Mr.  Thomson  should  have  prodiM 
affidavits  of  the  absence  of  the  witness,  and  applied  to  have  the  tc 
postponed.    It  does  not  so  strike  our  minds. 
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object  of  the  Judge  in  giving  the  notice  he  did,  was,  no  doubt, 
te  view  of  saving  suitors  and  parties  interested  in  matters 
the  Court  from  unnecessaiy  inconvenience  and  expense,  by 
s  those  whose  business  could  not  come  on  in  due  course  during 
3K,  to  return  to  their  respective  homes,  and  of  this  privilege, 
I  to  assume  all  parties  would  avail  themselves,  and  unless 
d  to  be  acted  on  by  counsel,  attorneys,  parties  and  witnesses, 
Doake  the  promulgation  not  only  futile  but  mischievous,  as 
r  to  mislead.  "Diis  publiclv  expressed  determination  to 
1  the  Court  on  Saturday  evenmg,  except  as  to  anv  cause  then 
Y  in  course  of  trial,  should  have,  in  our  opinion,  oeen  strictly 
Q,  unless,  indeed,  in  an  exceptional  case,  as  where  both  parties 
^d,  or,  on  a  formal  application  to  the  Judge  by  any  of  the 
3,  on  affidavits  setting  forth  the  special  facts  or  circumstances 
ce  the  Judge  to  alter  his  publicly  expressed  determination, 
ke  up  a  new  cause  on  Monday,  the  opposite  party  in  the 
)roposed  to  be  tried  having  ample  opportunity  to  answer  the 
ts  or  resist  the  application;  in  which  case,  we  think,  the 
1  is  legitimately  and  fairly  cast  on  the  applicant  to  show,  at 
ie  prima  facu,  that  no  inconvenience  would  be  sustained  by 
ag  done  to  his  adversary,  by  acceding  to  his  wishes,  or  that 
lot  be  obviated  by  the  imposition  of  terms, 
bhink  when  the  aefendant  or  his  counsel  had  no  notice  of  any 
tion  to  the  Judge,  and  no  opportunity  of  learning  the  facts  or 
s  on  which  the  Judge  had  changed  his  mind,  except  the 
statement  of  the  fact  that  a  witness  was  attending  from 
I,  his  statement  of  the  absence  of  a  material  witness  subpoenaed 
2ndant,  and  his  protest  were  sufficient  to  have  prevented  the 
from  acting,  without  lirst  calling  on  the  plaintin  to  bring  for- 
lis  application  in  a  formal  manner  on  affidavits,  with  notice 
opposite  party,  and  affiDrding  him  ample  opportunity  of  resist-  ^ 

le  chose  to  do  so.     The  matter  being,  in  our  opinion,  rather  on  ^ 

.intiflf  to  convince  the  Judge  that  he  could  act  as  proposed, 
t  injury  to  others,  than  on  defendant  or  his  counsel  who,  if 
.ness  had  acted  in  every  way  strictly  in  accordance  with  the 
ination  of  the  Judge,  would  nave  acted  in  accordance  with  the 
..  And  we  think  that  no  question  having  been  raised,  when 
jence  of  Mr.  Thomson  was  first  pressed  on  the  ground  of  the 
r,  no  affidavit  asked  in  support  of  the  statement,  and  no 
»t  on  the  part  of-  the  plaintiff  in  any  way  to  controvert  it, 
on  Saturday  evening  or  Monday  morning,  it  must  be  assumed 
1  parties  knew  the  facts,  and  were  aware  of  the  correctness  of 
itement,  and  acquiesced  in  it.  At  any  rate,  we  think  the 
ff  should  have  made  inquires,  if  indeed  there  was  any  reason- 


'"' .  „  ao  ?"L.  W*lnW8':„Aa.  «,,\  W^°  „aor 


*«»8V'*"-L>.i»"'=!k  ■*;''. 


rs'SrS""' 


,^^>f^«8^ 


4ele°" 


,4«J><- 


■B*> 


.^^^^S 
«> 


S<<iS^?5S^}^^^„,i 


.wcc 


I 


te»v°r;>t5::w«»' 


EASTEB  TERM,  THIRTY-FOURTH  VICTORIA.  861 


Spurr  et  (d.  V.  The  Albert  Mining  Company. 

mdants  agreed  to  supply  the  plaintiffs  with  Albert  coal  from  their  mines,  for  the 
M  of  being  made  into  oil,  which  was  to  be  a  good  clean  coaL  Held,  That, 
each  an  agreement  plaintiffs  were  entitled  to  receive  coal  of  a  fair  merchant- 
[uality,  and,  where  the  coal  supplied  was  not  merchantable,  the  pliuntiffs 
mtitled  to  damages. 

in  article  is  sold  to  be  used  for  a  praticnlar  purpose,  there  is  an  implied  warranty 
>  part  of  the  vendor  that  it  shall  be  reasonably  fit  for  such  purpose. 

tion,  brought  b^  the  proprietor  of  a  coal  oil  manufactory,  to  recover  damages 

t  the  Albert  Mming  Company,  for  suppljring  him  with  coal  of  inferior  quality, 

yielded  less  oil  per  ton  than  a  good  article,  evidence  was  offered,  on  tne  part 

defendants,  to  show  the  number  of  gallons  of  oil  per  ton  Albert  Coal  made  at 

sr  oil  factory    Held,  That  such  evidence  was  properly  rejected,  it  not  being 

that  the  coal  and  appliances  for  manufacture  were  tne  same. 

was  an  action  of  assumpsit  to  recover  damages  for  the  breach 
mtract  made  by  the  defendants  with  the  plaitiffs  for  the  de- 
of  a  quantity  of  Albert  coal,  in  the  years  1866  and  1867. 
)al  was  intended  by  the  plaintiffs  for  the  manufacture  of  oil, 
ey  contended  that  the  coal  delivered  bv  the  defendants  was 
rior  quality,  and  unfit  for  the  puipose  for  which  it  was  pur- 

The  declaration  contained  seven  special  counts, 
first  count  set  forth  that  before,  &c.,  plaintiffs  had,  as  defend- 
new,  carried  on  the  business  of  manufacturing  oil  from  Albert 
uxshased  by  plaintiffs  from  defendants,  and  used  by  plaintiffs, 
defendants  well  knew,  &;c.,  in  the  manufacture  of  oil,  at  their 
rks,  St.  John;  and  the  defendants  were  possessed  of  mines, 
at  plaintiffs,  to  wit,  on  1st  March,  1866,  represented  to  defend- 
ley  would  require,  at  their  oil  works,  during  1866,  3,000  tons 
ert  coal;  and  in  consideration  that  the  plaintiffs,  at  the  re- 
^f  defendants,  undei-took,  &c.,  to  buy,  &:c.,  Albert  coal,  to  he 
ed  by  chferuiants  to  plaintiffs  in  1866 ^  and  to  pay  defendants 
r  ton  for  each  ton  so  to  be  delivered.  The  defendants  promised 
ffs  to  sell  and  deliver  to  them  3,000  tons  Albert  coal  at  $11 
1,  and  to  deliver  the  same  at  Hilhhoro  during  the  year  1866. 
laintiffs  say  they  did  buy  of  defendants  said  3,000  tons  of 
coal  at  the  price  so  agreed,  and  did  pay  defendants  the  said 
se  money  for  the  quantity  of  Albert  coal  delivered  by  de- 
ts  to  plaintiffs  as  in  this  count  mentioned. 

defendants  delivered  to  plaintiffs  divera  large  quantities  of 
aterial,  and  material  which  was  represented  by  defendants  to 
ert  coal,  and  to  contain  3,000  tons  of  said  coal,  so  agreed  by 
fis  to  be  bought  of  defendants,  and  which  defendants  furnished 
ipplied  to  plaintiffs  for  the  same  3,000  tons  as  agreed  to  be 
\  as  aforesaid.  But  plaintiffs  say  that,  although  the  material 
liahed  and  supplied  did  appear  to  be  the  same  Albert  coal  so 
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agreed  to  be  bought  as  aforesaid,  yet,  the  said  material  was  found  L 
the  process  of  manufacture  to  be,  and  the  same  in  fact  was,  parti . 
composed  of  said  Albert  ooal  and  partly  of  shale,  shale-dust  an. 
foreign  material,  not  being  Albert  coal,  which  said  shale,  shale-dusK. 
and  foreign  material  was  unfit  for  the  purpose  of,  and  could  not 
manufactured  into  oil,  at  plaintiffs'  works;  by  reason  and  means 
which  admixture  of  shale,  &;c.,  with  the  said  Albert  coaJ^  the  saK:.^ 
3,000  tons  of  material  yielded,  on  manufacture,  27,000  gallons  le^-^s^ 
quantity  of  oil  than  could  and  would  have  been  extracted  from  _i 
like  quantity  of  Albert  coal;  by  reason  and  means  of  which  plairr  ^u] 
tiflFs  lost,  and  were  deprived  of  the  gains,  &c,  which  they  would  ha — ^^v, 
derived  from  said  27,000  gallons,  to  wit,  311,000. 

And  by  reason,  &c,  oi  said  material,  &c.,  being  so  mixed, 
plaintfffs  were  put  to  additional  expense  of  $4,000,  in  the 

I*  •!         A  1  1*  1**1  I  '       \ 


ture  of  oil  from  such  portion  of  said  material  as  was  composed  of 
Albert  coal,  than  they  would  have  been  put  to  in  the  manufacti_^3iie 
of  oil  from  3,000  tons  of  Albert  coal. 

The  second,  third,  fourth  and  fifth  counts  are  not  necessary  to        be 
stated. 

The  sixth  count  sets  forth  that,  in  consideration  that  the  plaintss^ 
at  the  request  of  defendants,  had  promised  to  buy,  to  wit,  2,000  tci:^ns 
of  Albert  coal,  at  Sll  per  ton,  which  defendants  knew  plaint^E^^ 
bought  for  the  purpose  of  manufacturing  into  oil,  at  their  oil  VForM=<&i 
the  said  coal  to  be  delivered  good  and  clean  and  free  from  admixt«.^2tc 
of  other  matter  or  material,  and  suitable  to  be  manufactured 
oil.  The  defendants  promised  plaintiffs  to  sell  to  them,  the  plaint! 
2,000  tons  of  Albert  coal,  and  that  the  same  should  be  good 
free  from  admixture  of  other  matter  or  material,  and  suitaole  to  ^ 
manufactured  into  oil;  and  that  defendants  would  deliver  the  sa3^=^^ 
to  plaintiffs,  free  on  board,  at  Hillsboro'  aforesaid,  during  the  sea^^^^ 
of  18G7. 

And  the  plaintiffs  say  they  did  buy  of  defendants  said  2,000  U^  ^^ 
of  Albert  coal,  to  be  so  good  and  clean,  &c.,  and  did  pay  for  the 
the  price  last  aforesaid:  yet,  although  defendants  did  deliver  to 
tiffs  1,979  tons  of  a  certain  material  as  and  for  the  Albert  coal  ^ 
agreed  to  be  purchased  by  the  said  plaintifl^  of  the  said  defendam-  "^ 
and  which  was  represented  by  defendants  to  plaintiffs  to  be  Alb^S^** 
coal,  and  to  be  ^ood  and  clean,  &c.,  and  which  plaintiffs  at  the  ti^^oe 
believed  to  be  -flbert  coal  of  such  description  as  last  aforesaid. 

Yet  the   defendants  did  not  deliver  2,000  tons  of  Albert 
good  and  clean,  &c,  but  delivered  only  such  material  as  was  fouxi4 
m  the  process  of  manufacture  by  the  plaintiffs  into  oil,  not  to  be, 
and  in  fact  was  not  good  and  clean,  &c,  and  was  not  free  from  ibe 
admixture  of  other  matter  and  material,  but  was  partly  composed  of 
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^bert  coal  and  partly  of  shale,  &c.,  which  shale,  &c.,  was  unfit  and 
3M)t  suitable  to  be  mannfacttired  into  oil,  and  the  admixture  of  the 
flame  with  said  coal  greatly  increased  the  cost  of  manufacture  of  said 
totl  into  oil. 

By  reason  and  means  of  said  admixture  the  material  did  not  yield 
as  lam  a  qnantitr  of  oil  in  manu&cture  as  the  Albert  coal,  &c., 
would  have  yielded,  &c.,  if  the  same  had  been  good  and  clean,  &c., 
and  in  fact  yielded  25,000  gallons  less  quantity  of  oil  than  could, 
te.,  have  been  extracted  from  a  like  quantity  of  Albert  coal,  good 
and  clean,  &c.  By  reason,  &;c.,  plaintiffs  lost,  &c.,  divers  gains,  &c, 
from  sidd  1,979  tons,  if  the  same  had  been  good  and  clean,  &c.,  to- wit, 
911,000.  By  reason,  &c.,  plaintiffs  incurred  additional  expense  in 
manofacture  from  said  material  into  oil,  to  wit,  S4,000. 

The  seventh  count  sets  forth  that,  in  consideration  that  the  plain- 
tiflb,  at  the  request  of  defendants,  had  promised  defendants  to  buy 
dt  them  2,000  tons  of  Albert  coal,  at  $11  per  ton  of  each  ton  of  coal 
to  be  so  delivered.  The  defendants  promised  plaintiffs  to  furnish 
sach  2,000  tons  of  Albert  coal  at  such  price,  and  to  deliver  same, 
free  on  board,  at  Hillsboro'  in  good  condition,  during  the  season  of 
1867,  reasonably  fit  and  suitable  for  manufacturing  into  oil. 

And  plaintiffs  say  that  although  the  plaintiffs  did  buy  of  defend- 
ants said  2,000  tons  of  said  Albert  coal,  to  be  delivered  at  the  price 
aforesaid,  in  good  condition,  &c.,  yet,  although  defendants  furnished 
plaintiflEs  with  1,979  tons  of  certain  material,  as  and  for  a  part  of 
aaid  2,000  tons  of  said  Albert  coal  so  agreed,  &c.,  said  material,  so 
delivered  as  and  for  Albert  coal  was  not  Albert  coal  in  good  condi- 
tion, &c,  but,  on  the  contrary,  the  material  so  furnished  was  a  mix- 
ture of  Albert  coal,  shale,  shale-dust,  and  foreign  material,  not  being 
•Albert  coal,  and  being  so  mixed  as  to  deceive  plaintiffs. 

By  reason,  &c.,  of  which  mixture  of  shale,  &c,  the  1,979  tons  of 
material  yielded,  in  manufacture,  25,000  gallons  of  oil  less  than  might 
have  been  obtained  from  1,979  tons  of  -AJbert  coal  in  good  condition, 
FlaintifiB  lost,  &c.,  divers  gains  and  profits,  &c.,  which  they,  &c., 
would,  &c,  if  said  1,979  tons  of  material,  so  delivered,  had  not  been 
80  partly  composed  of  shale,  &c.,  to- wit,  $11,000;  by  i-eason,  &c.,  of 
which  mixture,  &c.,  plaintifis  incurred  additional  expense,  in  the 
manufacture  of  said  material  into  oil,  to-wit,  $4,000. 

At  the  trial  before  Weldon,  J;,  at  the  St.  John  May  Circuit,  it 
appeared  by  the  evidence  for  the  plaintiffs  that,  in  18G6,  they  had 
mMO  a  contract  with  the  defendents  for  the  purchase  of  3,000  tons 
of  Albert  coal,  at  $11  per  ton,  for  the  purpose  of  being  manufactured 
into  oiL  They  were  to  have  a  good,  clean  coal,  suitable  for  their 
wcnrks.  The  cxmJ  delivered  by  the  defendants  was  not  a  good,  clean 
eoal,  but  mixed  with  shale  and  imfit  for  profitable  manufacture. 
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The  plainti^  complained  to  defendants  about  the  quality  of  the 
and  towards  the  end  of  the  year  a  better  coal  was  sent.     It  appear-— 
that  the  west  end  of  the  mme  yielded  good,  clean  coal,  while 
which  came  from  the  east  end  was  wet,  mixed  with  shale,  and 
inferior  quality.     That  which  was  delivered  in  the  latter  part 
18G6  was  from  the  west  end.    In  January,  1867,  the  plaintiflli  mi 
another  contract  with  the  defendants  for  the  delivery,  during 
year,  of  2,000  tons  of  good,  clean  Albert  coal.    The  coal  delive^:^ 
under  the  contract  was  all  from  the  east  end  of  the  mine,  wet^ 
inferior  (quality,  and  contained,  according  to  the  evidence  of  som^ 
the  plaintiff'  witnesses,  from  20  to  30  per  cent  of  shale.     EvidcKis 
was  given  to  show  that  this  admixture  of  shale  could  not  be  detec^b^ 
until  the  coal  had  been  manufactured,  especially  when  the  coal 
wet.     Evidence  was  also  given  showing  the  amount  of  oil  produ 
by  this  coal,  and  that  it  was  much  less  than  would  have  been  j^ 
duced  had  the  coal  been  of  good  quality,  also  that  it  cost  much  m 
to  manufacture  the  inferior  coaJ,  and  that  the  retorts  were  inj 
by  it.     The  plaintiffs  put  in  evidence  a  contract  made  in  1859 
tween  the  defendants  and  the  New  Brunswick  Oil  Works  CompaJQj 
for  the  delivery  of  Albert  coal,  for  the  purpose  of  showing  what  wa 
delivered  for  Albert  coal  under  that  contract.     This  was  objected  U 
as  res  inter  alios  acta,  but  admitted.     Evidence  was  also  given     on 
the  part  of  the  plaintiffs,  showing  the  amoimt  of  oil  made  from  e&eh 
ton  of  Albert  coal,  from  the  year  1859  to  the  year  1865  inclusive, 
and  also  the  amoimt  of  oil  produced,  per  ton,  in  1866  and  1867  as 
compared  with  1865,  showing  it  to  have  been  much  less  in  1866  and 
186/  than  in  1865,  of  inferior  quality  and  of  a  peculiar  color  owing 
to  the  shale,  and  that  the  cost  per  ton  for  manufacturing  it  was 
greater.     This  was  also  objected  to.     There  was  also  evidence  given 
of  conversations  had  between  Spurr,  one  of  the  plaintiffs,  and  Gilbert 
and  Ellman  the  President  and  Secretary  of  the  Company,  at  their 
ofHce.     Some  of  these  conversations  related  to  complaints  made  by 
Spurr,  as  to  the  quality  of  the  coal,  and  others  to  a  contract  made 
by  defendants  with  the  Portland  Kerosene  Company  for  the  delivery 
of  coal  at  a  less  price  than  plaintiffs  were  paying.     These  ^^eie 
objected  to. 

The  defendants  contended  that  the  doctrine  of  cavecU  emptor  ap- 
plied, and  that  they  sold  the  coal  just  as  it  was,  and  that  it  yr^ 
impossible  to  obtain  Albert  coal  without  an  admixture  of  shale. 
Evidence  was  also  given  that  the  coal  was  picked,  at  the  miDS^ 
to  free  it  from  shale,  and  that  Ketchum,  the  shipping  officer  at  Hope- 
well, examined  the  cargoes  shipped  and  made  allowance  for  any  shale 
that  might  remain.  McDonald,  the  manager  of  the  Portland  KerO" 
sene  Works,  was  put  on  the  stand  to  give  evidence  of  the  number  of 
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OS  of  oil,  per  ton,  produced  from  the  Albert  coal  manufactured 
&t  establishment. in  1866  and  1867.  This  evidence  was* objected 
id  rejected,  on  the  ground  that  it  must  be  first  shown  that  the 
ised  was  the  same  as  that  supplied  to  the  plaintiffs.  There  was 
he  evidence  of  Byers,  the  manager  of  defendants*  mines,  that, 
the  coal  was  at  its  worst,  it  did  not  contain  more  than  7f  per 
di  shale,  that  he  would  not  ship  coal  that  contained  that  amount 
lie,  and  that  it  was  impossible  to  clean  it  entirely  from  shale 
1869,  when  the  system  of  washing  was  resorted  to.  It  was 
hown  that  there  was  a  brisk  demand  for  Albert  coal. 
i  learned  Judge  directed  the  jury  that  the  plaintiffs  could  not 
iT  for  the  bad  quality  of  the  coal  supplied  in  1866,  the  contract 
in  1867,  for  Albert  coal,  being  a  condonement  of  the  former, 
the  coal  delivered  in  1867,  if  the  jury  were  of  opinion  that  the 
dants  had  delivered  a  fair  merchantable  article,  or  a  fair  av- 
of  the  coal  raised  at  the  mine,  during  the  period  of  delivery, 
ihould  find  for  the  defendants;  if,  on  the  contrary,  they  did  not 
tr  a  fSur  merchantable  article,  or  a  fair  average  of  the  coal  raised, 
should  find  for  the  plaintiffs.  He  withdrew  from  the  consider- 
of  the  jury  the  dMoage  done  to  the  retorts  as  being  too  remote. 
dry  found  a  verdict  for  the  plaintiffs  for  $11,000. 

B.  Thomson,  Q.  C,  in  Trini^  Terra  last  obtained  a  rule  nisi  for 
'  trial,  on  the  grounds:  1.  That  there  was  no  express  warranty, 
ierefore  plaintiffs  could  not  recover.  2.  Improper  reception  of 
ice  of  the  contract  between  the  defendants  and  the  New  Bruns- 
Oil  Works  Company  in  1859.  3.  Improper  reception  of  evi- 
of  the  dealings  of  the  defendants  with  the  Portland  Kerosene 
any.  4.  Improper  reception  of  evidence  of  conversations  be- 
.  Spurr,  one  of  the  plaintiffs,  and  Gilbert  and  EUman,  the  presi- 
knd  secretary  of  the  company.  5.  Improper  reception  of  evidence 
nage  done  to  the  retorts.  6.  Improper  rejection  of  the  evidence 
Donald  to  shew  how  many  gallons  of  oil  were  made,  per  ton  of 
b  coal,  at  the  Portland  Kerosene  Works  in  1866  and  1867.  7. 
rection,  in  not  telling  the  jury  that  the  plaintiffs  having  pur- 
1,  in  1866,  and  tried  the  quality  of  the  coal,  and  having  bought 
me  coal  in  1867,  they  could  not  recover,  there  being  no  war- 
expressed  or  implied.  8.  Verdipt  against  the  weight  of  evidence 

• 

L.  Palmer,  Q.  C,  and  (7.  W.  Wddon,  showed  cause  in  Michael- 
'erm.  The  first  objection  of  the  defendants  is  that  there  was 
[Hress  warranty  ana  none  implied  by  law,  and  that  the  doctrine 
wot  emptor  applies.  Mr.  Spurr  swears  that  the  agreement  was 
he  defendants  were  to  deliver  him  a  good  clean  coal,  from  the 
b  mines,  suitable  for  the  plaintiffs'  oil  works.    They  were  to 

24 
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deliver  the  article  known  as  Albert  coaL  What  Albert  coal  is  can- 
not be  a*  matter  of  dispute,  and  the  object  for  which  the  plaintife 
purchased  was  well  known:  it  was  to  make  the  coal  into  oil.  We 
were  to  receive  5,000  tons  of  Albert  coal,  but  the  evidence  showa 
that  instead  of  receiving  5,000  tons  of  coal  we  received  that  amount 
of  coal  and  a  foreign  sul^tance  mixed,  and  that  in  reality  we  havM 
not  got  more  than  seventy-five  per  cent,  of  the  quantity  we  pais 
for,  and  that  actually  we  paid  more  than  $12,000  for  what  w  - 
never  got.  They  led  us  to  suppose  we  were  getting  good  coal,  anw 
it  was  not  discovered  to  be  full  of  shale  until  it  had  gone  througZ 
the  works  and  the  damage  was  done.  We  had  no  opportunity 
inspection,  and  even  inspection  will  not  detect  shale  when  the 
is  wet.  McDonald,  their  own  witness,  says  that  "with  too 
shale  in  the  coal  it  would  not  be  merchantable,  and  no  living 


could  tell  how  much  shale  was  in  the  coal  until  it  was  worked  up^ 
If  they  sell  us  Albert  coal  and  know  that  it  is  to  be  used  to  iiihim 
oil,  we  having  no  opportunity  of  inspection,  they  warrant  that 
coal  shall  be  fit  for  that  purpose.  This  was  not  a  contract  for 
specific  article  then  in  existence,  but  it  comes  under  a  class  of 
where  the  purchaser  does  not  select  the  article  himself,  but  relies 
the  skill  and  judgment  of  the  vendor.  The  whole  current  of  it*« 
tliority  from  Laing  v.  Fidgeon  (6  Taunt,  108),  to  the  present  timzi 
shows  that,  in  cases  like  the  present,  where  the  vendor  sells  ^ 
article  to  be  used  for  a  particular  purpose  there  is  an  implied  w^ 
ranty  that  it  shall  be  reasonably  fit  for  that  purpose.  See  also  Joffli- 
u  Just  (L.  R.  3  Q.  B.  197).  Wieler  v.  Schilizzi  (17  C.  B.  619).  Jen 
ling  V,  Kingsford  (13  C.  B.,  N.  S.  447).  Jones  v.  Bright  (5 
533).     Bigge  v.  Parkinson  (7  H.  k  N.  955). 

The  objections  to  the  evidence  may  be  divided  into  two 
As  to  the  objections  to  the  admission  of  conversations  between  Sp 
and  the  president  and  secretary  of  the  company,  it  is  clear  th--^ 
where  a  company  has  officers  appointed  to  attend  to  their  busing 
they  are  responsible  for  their  acts.  Evidence  of  the  conversation 
of  agents  within  the  scope  of  their  authority  is  good  evidence  Cigeicm 
the  principal.  Poulton  v,  London  and  South  Western  Railway  Coc3 
pany  (L.  R.  2,  Q.  B.  534).  The  conversations  with  Elllman,  the  a^* 
retary,  were  merely  notices  about  cargoes.  The  contract  of  18S 
between  the  defendants  and  the  New  Brunswick  Oil  Works  was  pc: 
in  for  the  purpose  of  enabling  us  to  show  what  was  delivered  tO 
Albert  coal  under  that  contract.  It  was  objected  to  as  rea  inter  aU0 
acta,  but  that  does  not  make  it  inadmissible.  We  merely  wished  U 
show  what  Albert  coal  was,  and  that  the  defendants  had  undertakiaC 
to  give  us  a  similar  article.  The  evidence  of  McDonald  ofifered  (d 
show  how  much  oil  he  made  at  the  Portland*  Kerosene  Works,  JID 
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1866  and  1867,  from  Albert  coal,  was  properly  rejected,  as  he  did  not 
show  what  the  nature  of  his  cargoes  of  coal  were,  or  of  his  retorts, 
so  that  no  comparison  could  be  instituted  between  him  and  the 
plaintifl^.  We  gave  evidence  of  the  amount  of  oil  made  from  a  ton 
of  Albert  coal  in  different  years,  and  that  the  amount  of  oil  obtained 
from  the  coal  in  1866  and  1867  was  much  less  than  formerly,  but  it 
is  quite  clear  that  a  test  by  another  party,  with  different  machinery, 
when  it  was  not  shown  that  the  coal  was  the  same,  could  not  invali- 
date our  test,  therefore  it  was  properly  rejected.  The  objections  to 
the  Judge's  charge  are  covered  by  the  argument  on  the  first  point. 
If  anything,  it  was  too  favorable  to  the  defendants,  as  he  put  the 

Suestion  to  the  jury  whether  the  coal  supplied  was  a  fair  average  of 
lie  whole  amount  obtained;  he  should  rather  have  required  them 
to  find  whether  it  was  reasonably  fit  for  the  pui-pose  for  which  it 
was  sold.  It  is  objected  that  the  verdict  is  against  evidence.  This 
was  peculiarly  a  case  for  the  jury,  and,  the  question  having  been 
favorably  put  for  the  defendants,  they  can  take  nothing  on  that 
ground. 

S,  iJ.  Thmmon,  Q.  C,  and  Diiff,  Q.  C,  contra.  In  this  case  the 
doctrine  of  caveat  emptor  applies,  for  the  information  in  regard  to 
the  mine  and  the  quality  of  coal  raised  lay  as  much  within  the 
knowledge  of  the  plaintiff,  Spurr,  as  of  the  defendants.  Spurr  owned 
about  one-sixth  of  the  mine,  and  knew,  quite  as  well  as  Gilbert,  the 
quality  of  the  coal  at  the  different  ends  of  the  mine.  The  latter 
Swears  that,  in  1866,  he  told  Spurr  that  the  coal  was  coming  from 
the  east  end  of  ttie  mine.  In  principle  there  is  no  distinction  be- 
tween a  person  who  purchases  an  article  after  inspecting  it  and  one 
"Vrho,  with  the  opportunity  of  inspection,  does  not  exercise  it,  but 

foes  to  the  vendors  and  obtains  from  them  all  the  information  they 
ad,  and  then  exercises  his  judgment.     Here  both  parties  stood  in 
the  same  position  with  regard  to  their  knowledge  of  the  coal  pro- 
duced at  the  Albert  mines.     The  contract  was  for  the  produce  of  the 
mines  and  there  was  no  grounds  for  importing  a  warranty.     It  is 
clear  that  an  attempt  has  been  made  to  give  a  color  to  this  transac- 
tion by  producing,  in  evidence,  the  contract  of  1859  between  the 
defendants  and  the  New  Brunswick  Oil  Works  Company.     That  was 
res  inter  alios  acta  and  inadmissible.     They  sought  to  make  the 
coal  produced  in  1859  the  standard  of  all  Albert  coal,  which  they 
could  not  do.     The  evidence  of  conversations  between  Ellman  and 
Spurr  were  inadmissible.     Ellman  was  merely  a  ministerial  officer, 
the  secretary  of  the  company,  and  not  invested  with  any  authority 
to  bind  them  by  his  conversations.     The  evidence  of  damage  to  the 
tetorts  was  inadmissible,  and  also  the  evidence  of  the  comparative 


368  CASES  IN  THE  SUPREME  COUBT. 


Spurr  et  cU.  v.  The  Albert  Mining  Ck)mpany. 

yield  of  oil  per  ton  of  coal  in  18G5,  18G6,  and  1867;  or,  if  the  latter 
were  admissible,  then  the  evidence  of  McDonald,  as  to  the  amount 
of  oil  he  made  from  Albert  coal  at  his  works  in  Portland,  should  also 
have  been  admitted.  The  Judge  should  have  directed  the  jury  that 
there  was  no  warranty,  express  or  implied,  and  their  finding  was 
directly  against  evidence.  The  plaintiffs  say  that  there  was  from 
twenty  to  thirty  per  cent,  of  shale  in  the  coal.  Byers  swears  there 
was  never  more  than  seven  per  cent.  McDonald  testifies  that  no 
coal  can  be  got  free  from  shale.  Byei-s  and  Ketchum  swear  the  coal 
delivered  was  merchantable  coal,  and  the  latter  a  lowed  for  any 
shale,  in  the  cargoes,  that  had  been  left  after  picking  the  coal.  The 
only  duty  of  the  defendants  was  to  deliver  the  coal  as  free  from 
shale  as  they  could;  to  make  it  entirely  free  was  impossible. 

Cur,  adv.  vuU. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  assumpit,  tried  before  Weldon,  J.,  at  St. 
John  Circuit,  in  May,  1870.  The  declaration  contained  counts  set- 
ting forth  that  the  plaintiffs  were  manufacturers  of  oil,  at  their  oil 
works  in  St.  John,  and  had  purchased  from  the  defendants  coal, 
known  as  Albertite,  for  that  purpose.  That  the  defendants  did 
deliver  to  the  plaintiffs  coal,  as  and  for  Albertite  coal,  but  upon  the 
manufacturing  thereof,  the  coal  was  found  to  be  full  of  shale  and 
other  deleterious  substances  so  as  to  render  it  unfit  for  the  purpose 
for  which  it  was  bought.  It  appeared  in  evidence  that  the  coal  from 
the  Albert  mines  had  been  used  almost  exclusively  for  the  manufac- 
ture of  oil  and  gas;  that  in  18GC  the  plaintiffs  agreed  with  the 
defendants  for  a  certain  quality.  In  the  early  part  of  that  year  the 
(Juality  of  the  coal  delivered  was  inferior ;  towards  the  end  of  the 
year  a  better  article  was  supplied.  In  January,  18G7,  the  plaintifis 
agreed  to  take  from  the  defendants,  2,000  tons  of  good,  pure,  clean 
coal,  from  the  Albert  mines.  In  working  it  up  it  was  found  to  be  so 
admixed  with  shale  as  to  be  injourious  to  their  oil  works,  and  was 
wholly  unfit  to  manufacture  into  oil.  The  defendants  contended 
that  there  was  nqthing  said  about  the  coal  the  plaintiffs  were  to  get, 
as  being  good,  pui-e,  clean  coal,  but  coal  such  as  came  from  the  mines. 
It  also  appeared  in  evidence  that  the  coal  which  came  from  the 
mines  was  not  so  free  from  shale  in  1867  as  formerly ;  that  there 
were  two  veins  or  seams  of  coal  worked.  The  eastern  vein  had  more 
soft  coal  and  shale  than  the  west,  and  in  1867  the  coal  came  from  it. 

A  careful  analysis  of  the  modem  English  cases  will,  we  think,  very 
clearly  show  that  the  original  doctrine  of  the  common  law  of  caveat 
emptor  has  been  a  good  deal  broken  in  on,  originating,  perhaps,  with 
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Lord  Ellenborouffh,  and  that  the  principlcvS  of  the  civil  law  are 
favored,  in  substitution  thereof,  by  means  of  exceptions  engrafted 
on  the  original  rule,  whereby  implied  warranties  are  recognized  in 
the  sale  of  articles,  at  variance  witn  such  common  law  rule,  and  more 
in  accordance  with  the  principles  of  the  civil  law.  And  the  English 
cases  have,  perhaps,  gone  rather  further  than  the  American  cases  in 
adoption  of  the  more  extended  doctrine  of  the  civil  law,  that  on  the 
sale  of  an  article  there  is  an  implied  warranty  that  it  is  merchant- 
able or  fit  for  the  purpose.  Lord  Ellenborough,  so  far  back  as  1816, 
in  Bluett  v,  Osborne,  (1  Stark.  384),  held  that  "  a  person  who  sells, 
impliedly  warrants,  that  the  thing  sold  shall  answer  the  purpose  for 
which  it  is  sold."  So  in  Bridge  v.  Wain,  (1  Stark.  504)  where  the 
plaintifi*had  purchased  from  defendant  "  scarlet  cuttings,"  it  appeared 
in  evidence  that  these  consisited  of  small  pieces  of  scarlet  cloth  in 
which  the  English  dealt  with  the  Chinese,  and  that  ** scarlet  cuttings" 
were  understood  to  mean,  in  the  market,  cuttings  of  cloth,  without 
any  admixture  of  serge  or  other  materials,  and  that  the  aiiicles  sold 
did  contain  a  quantity  of  serge,  and  that  part  consisted  of  mixed 
shreds  of  cloths  much  smaller  than  those  usually  sent,  and  that  such 
goods  would  be  unprofitable  if  not  wholly  unsaleable.  There  was  no 
special  warranty.  In  the  bill  of  parcels  the  goods  were  described  as 
"  scarlet  cuttings."  Lord  Ellenborough  ruled  that  "  if  they  were  sold 
by  the  name  of  'scarlet  cuttings,*  and  were  so  described  in  the 
invoice,  an  undertaking  that  they  were  such  must  be  inferred.  To 
satisfy  an  allegation  that  they  were  guamteed  to  be  of  any  particu- 
lar quality,  proof  must  be  given  of  such  a  warranty,  but  a  warranty 
is  implied  that  they  were  that  for  which  they  were  sold."  And  in 
Laing  v.  Fidgeon,  (6  Taunt,  108),  the  Court  held  that  in  a  contract 
to  furnish  manufactured  goods,  though  there  was  no  express  contract 
that  the  articles  were  to  be  merchantable,  "it  is  an  implied  term  that 
the  article  was  to  be  merchantable."  Lord  Ellenborough  said:  "  The 
purchaser  has  a  right  to  expect  a  saleable  article  answering  the 
description  in  the  contract,  without  any  particular  warranty ;  that 
is  an  implied  term  in  every  such  contract."  And  in  Jones  v.  Bright, 
(5  Bing.  544),  Best,  C  J.,  says :  "  But  I  wish  to  put  the  case  on  a 
broad  principle.  If  a  man  sells  an  article,  he  thereby  warrants  that 
it  is  merchantable, — that  it  is  fit  for  some  purpose.  This  was  estab- 
lished in  Laing  v,  Fidgeon.  If  he  sells  it  for  a  particular  purpose, 
he  thereby  warrants  it  fit  for  that  purpose ;  and  no  case  has  decided 
otherwise,  although  there  are,  doubtless,  some  dicta  to  the  contrary." 
And  again :  "  The  law  then  resolves  itself  into  this : — that  if  a  man 
sells,  generally,  he  undertakes  that  the  article  sold  is  fit  for  some 
pmpose ;  if  he  sells  it  for  a  particular  purpose,  he  undertakes  that  it 
ahau  be  fit  for  that  particular  purpose."    And  Park,  J.,  adopts  the 
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language  of  Lord  Tenterden  in  Gray  v.  Cox,  (4  B.  &  C.  108),  "  Thai 
if  a  person  sold  a  commodity  for  a  particular  purpose,  he  most  be 
understood  to  warrant  it  reasonably  fit  and  proper  for  such  purpose," 
and  he  says :  "  In  Laing  v.  Fid^eon  the  rule  is  laid  down  in  the 
strongest  terms ;  and  no  man  had  more  knowledge  of  commercial  law 
than  Chief  Justice  Gibbs.  And  that  Lord  Ellenborough  in  Grardiner 
v.  Gray,  (4  Camp.  144),  lays  down  the  same  rule,  and  says  that  the 
principle  of  caveat  ernpior  does  not  apply  where  the  buyer  has  no 
opportunity  of  inspection ;  and  after  remarking  that  the  same 
learned  Judge  said,  in  Bluett  v.  Osborne,  (1  Stark,  384),  that  by 
selling  an  article  the  vendor  impliedly  warrants  it  fit  for  the  purposi^ 
for  w^hich  it  is  sold,"  adds,  "  that  it  is  important  for  the  interests  ol 
commerce  that  it  should  lie  so."  And  Gaselee,  J.,  says:  " It  is  c 
that  when  goods  are  sold  for  a  particular  purpose  the  law  implies 
warranty  that  they  arc  fit  for  that  purpase."  Ajid  in  Brown  v. 
ington,  (2  M.  fc  U.  271)),  the  judges  express  themselves  in  eq 
clear  language ;  that  where  a  party  undertakes  to  supply  an  arti 
for  any  particular  pui-pose,  he  warrants  that  it  shall  be  fit  and  pro  | 
for  such  purpose ;  and  that  to  raise  the  implied  warranty,  it  is  = — i 
necessary  that  the  vendor  should  also  be  or  represent  himself  as  ~  \ 
manufacturer,  where  he  Ls  told  of  the  purpose  for  which  the  go  < 
are  requiretl,  and  the  purchaser  does  not  select  them  himself ,  h 
relies  on  the  kill  and  judgment  of  the  vendor.  Ajid  in  Shepher^crd 
Pybus,  (3  M.  i:  G.  8G.Sj,  it  was  held  that  upon  the  sale  of  a  barg^  I 
the  builder,  a  warranty  that  it  is  reasonably  fit  for  use,  is  impl  ^© 
notwithstanding  that  the  written  agreement  of  sale  is  silent  a^==3  t 
any  warranty.  But  an  averment  in  the  declaration,  that  the 
was  not  reasonably  fit  for  use,  stating  special  damage  as  the 
quence  of  the  breach  of  such  warranty,  was  held,  not  to  be  sustai'^^ei 
by  evidence  that  the  barge,  though  fit  for  ordinary'  use,  was  no€>  fi^ 
for  the  particular  purpose  for  which  the  plaintiff* required  it,  althoi-^^ 
the  defendant  knew  the  plaintiff^  required  it  for  such  purpose.  ^ 
Sutton  r.  Temple,  (12  M.  k,  W.  G4),  Parke,  B.,  says:  "With  resp^c* 
to  the  cases  which  have  been  referred  to,  the  law  is  clear  enough  <^d 
the  subjects  to  which  they  relate.  One  class  of  cases  is  where  ^^ 
agreement  is  for  a  specific  chattel  in  its  then  state,  as  in  Parkin  ^^^^ 
V,  Lee,  (2  East,  314),  there  is  no  implied  warranty  of  its  fitness  ^ 
merchantable  quality.  Another  class  of  cases  is,  where  a  persoc^  ^ 
employed  to  make  a  specific  chattel ;  there  the  law  implies  a  contr^^ 
on  his  part,  that  it  shall  be  fit  for  the  purpose  for  which  it  is  oT^' 
narily  used.  And  there  is  also  an  intermediate  class  of  cases,  wb^''^ 
goods  are  ordered  for  a  specific  purpose,  from  a  person  in  a  particulv 
depai-tment  of  trade ;  in  that  case  also.  Brown  %\  Ed^gton  is  «D 
authority  for  saying  the  law  implies  an  undeitaking  that  they  sh&lf 
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be  fit  for  that  specific  puipose.  All  the  law  involved  in  those  cases 
has  been  long  settled.  In  Ollivant  v.  Bayley,  (5  Q.  B.  288),  the 
learned  Judge  told  the  jury  that  "  if  the  patent  two  color  printing 
machine  was  a  known,  ascertained  article,  the  defendant,  having 
ordered  one,  must  pay  for  it  whether  it  answered  his  purpose,  or 
not;  but  that,  if  it  was  not  a  known,  ascertained  article,  and  the 
defendant  ordered  a  machine  for  printing  two  colors,  and  the  plain- 
tiff undertook  to  supply  it,  he  could  not  recover  the  price  unless  the 
machine  supplied  was  reasonably  fit  for  the  purpose  for  which  it  was 
ordered."  And  the  Court,  in  delivering  judgment,  says :  *'  we  think 
the  direction  was  right/' 

In  Biggs  V,  Parkinson,  (7  H.  &  N.  955),  Exchequer  Chamber,  the 
role,  as  stated  in  Chitty  on  contracts,  (6  edition)  p.  399,  was  cited  as 
follows: — "If  a  man  purchase  goods  of  a  tradesman  without  in  any 
way  relying  on  the  skill  and  judgment  of  the  vendor,  tlie  latter  is 
not  responsible  for  their  turning  out  contrary  to  his  expectations; 
bat  that  if  a  tradesman  be  infonned  at  the  time  that  the  order  is 
given,  of  the  purpose  for  which  the  article  is  wanted,  and  the  buyer 
relies  on  the  seller's  judgment,  the  latter  impliedly  warrants  that 
the  thing  furnished  shall  be  reasonably  fit  and  proper  for  the  pur- 
pose for  which  it  is  required."     And  Cockburn,  C.  J.,  adds,  "There 
B  no  difference,  in  this  respect,  between  goods  to  be  manufactured 
•nd  provisions  to  be  supplied.**     And  in  delivering  the  judgment  of 
the  Court,  Cockburn,  C.  J.,  says:  "There  are  two  questions:  first, 
whether  upon  a  contract  to  supply  provisions,  there  is  an   implied 
warranty  tnat  they  shall  be  reasonably  fit  for  the  purpose  for  which 
they  are  intended.     Upon  that  p>int  not  a  doubt  can  be  entertained. 
Ihe  principle  of  law  is  correctly  stated  in  the  passage  cited  from 
Chitty  on  contracts,  p.  399.     Where  a  buyer  buys  a  specific  article, 
the  maxim  caveat  emptxyr  applies;  but  where  the  buyer  orders  goods 
to  be  supplied,  and  trasts  to  the  judgment  of  the  seller  to  select 
goods  which  shall  be  applicable  to  the  purpose  for  which  they  are 
Ordered,  there  is  an  implied  warranty  that  they  shall  be  reasonably  fit 
fortbat  purpose;  and  1  see  no  reason  why  the  same  warranty  should 
Hot  be  comprehended  in  a  contract  for  the  sale  of  provisions.'*     In 
Shield  V.  Cameron,  (16  Ir.  Com.  L.  Rep.  588),  it  was  held  that  implied 
Warranty  arose  equally  in  the  case  of  natural  products  as  in  manu- 
factured articles. 

But  is  it  necessary  to  rely  on  this  class  of  cases  or  to  pursue  them 
further?  Is  not  the  question  here  really  rather  one  of  fact  than  law, 
vijB.,  did  the  plaintiff  get  what  he  purchased;  did  the  defendants 
fairlv  fulfil  their  contnict  and  deliver  what  they  agreed?  Is  it  so 
much  a  question  of  warranty  as  that  defendants  sold  a  certain  article 
md  did  not  deliver  it,  but  delivered  the  article  sold  mixed  with  an 
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unusual  and  unreasonable  quantity  of  deleterious  substance  which 
materially  depreciated  its  value,  but  which  was  not  immediately  dis- 
coverable, or  the  extent  of  the  admixture  known  to  either  party,  at 
the  time  of  the  delivery.  The  article  delivered  resembling  the  article 
contracted  to  be  sold,  but  which,  for  the  purpose  for  which  it  was 
sold,  was,  by  reason  of  the  admixture,  in  fact  of  comparatively  little 
value,  or  of  much  less  value  for  the  purpose  for  which  it  was  sold; 
and,  therefore,  the  article  delivered  did  not  answer  the  description 
of  that  which  was  sold.  In  support  of  this  view  we  find  Lord 
Abinger,  in  Chanter  u  Hopkins,  (4  M.  &  W.  399),  speaking  thus:  "A 
good  deal  of  confusion  has  arisen  in  many  of  the  cases  on  this  sub- 
ject, from  the  imfortunate  use  made  of  the  word  'warranty.'  Two 
things  have  been  confounded  together.  A  warranty  is  an  express  or 
implied  statement  of  something  which  the  party  undertakes  shall  be 
a  part  of  the  contract;  and  though  part  of  the  contract,  yet  collateral 
to  the  express  object  of  it.  But  in  many  of  the  cases,  some  of  which 
have  been  referred  to,  the  circumstance  of  a  party  selling  a  particular 
thing  by  its  proper  description,  has  been  called  a  warranty;  and  a 
breach  of  such  contract,  a  breach  of  warranty.  But  it  would  be 
better  to  distinguish  such  cases  as  a  non-compliance  with  a  contract 
which  a  man  has  engaged  to  fulfil;  as,  if  a  man  offers  to  buy  peas 
of  another  and  he  sends  him  beans,  he  does  not  perform  his  contract, 
but  that  is  not  a  warranty;  there  is  no  warranty  that  he  shall  sell 
him  peas;  the  contract  is  to  sell  peas,  and  if  he  deliver  him  anything 
else  in  their  stead  it  is  a  non-performance  of  it.  So  if  a  man  were 
to  order  copper  for  sheathing  ships, — that  is,  a  particular  copper  pre- 
pared in  a  particular  manner,  if  the  seller  sends  him  a  different  sort, 
in  that  case  he  does  not  comply  with  the  contract;  and  though  this 
may  have  been  considered  a  warranty,  and  may  have  been  ranged 
under  the  class  of  cases  relating  to  warranties,  yet  it  is  not  properly 
so."  And  on  the  same  principle,  in  Young  v.  Cole,  (3  Bing.,  N.  C- 
724),  where  Guatemala  bonds  had  been  sold,  but  the  bonds  delivered 
were  unstamped  and  so  not  a  marketable  commodity.  Tindal,  C.  J., 
says:  "It  is  not  a  question  of  wan-anty;  but  whether  the  defendant 
has  not  delivered  something  which,  though  resembling  the  article 
agreed  to  be  sold,  is  of  no  value."  In  Wieler  v.  Schilizzi,  (17  C.  B. 
619);  S.  C.  33  L.  &  Eq.  333),  A  bought  of  B,  not  by  sample,  and 
without  warranty,  a  cargo  of  "Calcutta  linseed"  tale  quale.  It  was 
held  that  the  contract  was  not  satisfied  by  the  delivery  of  linseed 
coming  from  Calcutta,  which  contained  so  large  an  admixture  of 
other  inferior  seeds  as  to  have  lost  its  distinctive  character  of  Cal- 
cutta linseed.  On  the  trial  the  Lord  Chief  Justice  Jervis  left  it,  as 
reported  in  the  Law  and  Equity  reports,  to  the  jurv  to  say  "whether 
there  was  such  an  adulteration  or  admixture  of  foreign  substances 
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as  to  alter  the  distinctive  character  of  the  article,  and  to  prevent  its 
being  saleable  as  Calcutta  linseed,  and  whether  the  adulteration  was 
snch  as  might  reasonably  be  expected.  In  17  Com.  Bench,  622,  it 
is  said,  the  Chief  Justice  told  them  the  question  for  their  consider- 
ation was  "whether  the  plaintiff  got  what  he  bargained  for, — whether 
there  was  such  an*admixture  of  foreign  substances  in  it  as  to  alter 
the  distinctive  character  of  the  article,  and  prevent  it  answering  the 
description  of  it  in  the  contract, — more,  in  truth,  than  might  reason- 
ably be  expected."  Cresswell,  J.,  says  "I  am  utterly  unable  to  dis- 
cover any  misdirection.  It  is  suggested  that  my  Lord  was  wrong  in 
telling  tne  jury  that  the  question  was,  whether  the  seed  delivered 
contained  a  greater  admixture  of  foreign  substances  than  might 
reasonably  be  expected;  and  that  he  should  have  left  it  to  them  sim- 
ply to  say  whether  or  not  it  answered  the  description  of  Calcutta 
miseed.  But  I  think  what  my  Lord  meant,  and  what  the  jury  must 
have  understood,  was,  that  they  wei'e  to  say  whether  the  article 
delivered  reasonably  answered  the  description  of  Calcutta  linseed; 
that  is,  linseed  with  a  rea,sonable  amount  of  adulteration  only." 
Crowder,  J.,  says:  "The  jury  were  rightly  told  to  consider  whether 
the  amount  of  adulteration  was  greater  than  the  plaintiff  might 
reasonably  expect.  That  expression  was  not  used,  as  Mr.  Smith 
suggests,  as  a  qualification  of  the  i-ule  of  law.  The  jury,  in  effect, 
found  that  the  article  did  not  reasonably  answer  the  description  in 
the  contract"  And,  per  Willes,  J.,  "The  jury  have,  in  substance, 
found  that  the  linseed  was  so  mixed  with  other  seeds  of  a  different 
and  inferior  description,  as  to  have  lost  its  distinctive  character,  and 
prevent  it  passing  in  the  market  by  the  commercial  name  of  Calcutta 
Unseed.  If  he  got  an  article  so  adulterated  as  not  reasonably  to 
answer  that  description  he  did  not  get  what  he  bargained  for;  as,  if 
a  man  buys  an  article  as  gold,  which  eveiy  one  knows  requires  a 
certain  amount  of  alloy,  he  cannot  be  said  to  get  gold,  if  he  gets  an 
article  so  depreciated  in  quality  as  to  consist  of  gold  only  to  the 
extent  of  one  carat." 

In  Nichol  v.  Godts  (10  Exch.  191),  it  was  held,  that  an  agreement 
for  the  sale  and  delivery  of  certain  oil,  described  as  "foreign  refined 
rape  oil,  warranted  only  equal  to  samples,"  is  not  complied  with  by 
the  tender  of  oil  which  is  not  "foreign  refined  rape  oil,"  although  it 
be  equal  to  the  quality  of  the  samples.  In  that  case,  the  defendant 
did  not  refuse  to  accept  the  oil  tendered  to  him,  on  the  ground  that 
it  did  not  equal  the  samples,  but  on  account  of  its  not  being  foreign 
refined  rape  oil  at  all.  The  evidence  went  to  show  that  the  oil 
o&red  dia  not  answer  the  description  of  the  article  sold,  and  the 
jury  so  found,  and  the  Court  held  that  the  warranty  affected  only 
Ike  quality,  and  not  the  nature  of  the  article  itself.     In  Jones  v.  Just 
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(L.  R.  3;  Q.  B.  204),  Mellor,  J.,  delivering  the  judgment  of  the  Court, 
says:  "In  general,  on  the  sale  of  goods  by  a  particular  description^ 
whether  the  vendee  is  able  to  inspect  them  or  not,  it  is  an  implied 
term  of  the  contract  that  they  shall  reasonably  answer  such  descrip- 
tion; and,  if  they  do  not,  it  is  unnecessary  to  put  any  other  question 
to  the  jury.  Thus  in  Wieler  v,  Schilizzi,  and  in  Josling  v.  Kmgsford 
(13  C.  B.,  N.  S.  447),  the  substantial  question  put  to  the  jury  was* 
*did  the  goods  delivered  reasonbly  answer  the  description  in  the  con- 
tract?' And  the  answer  of  the  jury  being  that  they  did  not — that 
answer  sufficed  to  determine  each  case.  In  one  of  those  cases  there 
was  no  opportunity  to  inspect;  in  the  other  there  was.  So,  in  the 
case  of  Nichol  v,  Godts  (10  Exch.  191),  where  the  contract  was  for 
the  sale  of  *  foreign  refined  rape  oil,  warranted  only  equal  to  sample/ 
it  was  held  in  an  action  for  not  accepting  the  article  tendered,  that  it 
was  necessaiy  for  the  vendor  to  establish  that  it  was  not  only  equal  to 
the  sample  as  to  quality,  but  that  it  was,  in  fact,  such  an  article  as 
answered  the  description  of  foreign  refined  rape  oil.  In  Weiler  v. 
Schilizzi,  in  which  there  was  no  opportunity  to  inspect,  and  no  ex- 
press stipulation  as  to  quality,  it  would  have  been  necessai-y,  had  the 
finding  of  the  jury  aSuiued  that  the  article  delivered  did  in  fact 
answer  the  description  of  *  Calcutta  linseed,'  to  determine  whether 
the  Judge  ought  not  to  have  put  the  further  question,  'was  it  reason- 
ably merchantable?'  It  certainly  was  not  determined  that  such  a 
question  would  have  been  wrong,  though  perhaps  the  words  'tale 
quale'  in  that  contract  might  have  the  effect  of  excluding  any  such 
warranty;  and  Willes,  J.,  in  his  judgment,  said  that  the  purchaser  in 
that  ease,  'had  a  right  to  expect,  not  a  perfect  article,  but  an  article 
which  would  be  saleable  in  the  market  as  Calcutta  linseed.'     It  ap- 

5 ears  to  us,  that  in  every  contract  to  supply  goods  of  a  specified 
escription,  which  the  buyer  has  no  opportunity  to  inspect,  the  goods 
must  not  only,  in  fact,  answer  the  specific  description,  but  must  also 
be  saleable  or  merchantable  under  that  description.  In  the  words  of 
Lord  Ellenborough,  in  Gardiner  v.  Gray  (4  Camp.  145),  'without  any 

{articular  warranty,  this  is  an  implied  term  in  every  such  contract.' 
n  the  present  case  the  question  appears  to  be,  *was  the  article,  as 
delivered  at  Singapore,  merchantable  or  saleable  in  the  market  under 
the  description  of  'Manilla  hemp.'  Blackburn,  J.,  appears  to  have 
divided  that  question  into  two,  viz:  Was  the  article,  in  fact,  Manilla 
hemp?  Secondly,  was  it  merchantable?  The  precise  mode  of  sub- 
mitting the  question  is  not  material;  provided  the  substantial  direc- 
tion was  coiTect,  as  we  think  it  was." 

In  Mody  v,  Gregson,  in  the  Exchequer  Chamber  (L.  R  4  Exch.  49), 
the  last  case  bearing  on  the  subject,  that  we  have  seen,  the  defend- 
ants, manufacturers,  contracted  to  supply  the  plaintiff  a  quantity  of 
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grey  shirtings,  according  to  sample,  each  piece  to  weigh  seven  lbs. 
The  goods  were  delivered  and  accepted  according  to  sample,  and  of 
the  agreed  weight,  but  it  was  afterwards  discovered  that  the  weight 
was  made  up  by  introducing  into  the  fabric  fifteen  per  cent,  of  China 
day,  which  rendered  the  goods  unsaleable.     The  presence  of  the 
China  clay  could  not  be  discovered  by  an  ordinary  examination  of 
the  sample.     Held,  that  in  the  absence  of  a  sample,  a  warranty 
of  merchantable  quality  would  have  been  implied;  that  the  selling 
by  sample  excluded  that  implied  warranty,  only  with  respect  to  such 
matters  as  could  be  judged  of  by  the  sample.     In  the  judgment  of 
the  Court  it  is  said:  "The  rule  of  law  entitling  the  purchaser,  in  an 
ordinary  commercial  bargain  for  the  supply  of  goods,  not  specific  or 
agreed  upon  at  the  time,  but  described  generally  as  of  a  designated 
sort,  to  receive  merchantable  goods  of  that  sort,  is  founded  upon  an 
obvious  inference  from  the  character  of  the  transaction,  that  the 
parties  are  dealing  not  for  the  mere  semblance  or  shadow  of  the 
thing  designated,  but  for  the  thing  itself,  as  commonly  understood 
in  commerce,  with  the  essential  qualities  which  make  it  worth  buy- 
ing to  a  person  who  wants  an  article  of  that  description;  in  other 
words,  that  the  buyer  and  seller,  in  the  absence  of  anything  to  show 
an  intention  to  the  contrary,  must  be  taken  as  intending  to  buy  and 
sell  a  merchantable  article  of  the  designated  kind."     And  after  re- 
ferring to  Nichols  V.  Godts  and  Josling  v.  Kingsford,  in  which  latter 
case,  upon  a  sale  of  "oxalic  acid,  quality  approved,"  after  examina- 
tion of  samples  and  inspection  of  bulk,  the  bulk  upon  trial  in  use 
proved  inferior,  and  being  chemically  tested,  appeared  to  have  been 
adulterated  with  ten  per  cent  of  sulphate  of  magnesia,  so  that,  in  the 
opinion  of  the  jury',  it  was  not  what  in  commercial  language  might 
properly  be  said  to  come  under  the  denomination  of  oxalic  acid;  the 
seller,  althouj^h  he  knew  nothing  of  the  adulteration,  was  held  liable. 
"These  cases,'  the  Court  adds,  "were  approved  of  in  Jones  v.  Just 
by  the  Court  of  Queen's  Bench,  and  they  established,  beyond  ques- 
tion, that  neither  inspection  of  bulk  nor  use  of  sample,  absolutely 
exclude  an  inquiry  whether  the  thing  supplied  was  otherwise  in 
accordance  with  the  contract." 

In  the  case  before  us,  it  is  very  apparent  that  in  the  year  1867,  an 
article  known  as  Albert  coal  could  have  been  supplied  from  the  de- 
fendants' mine;  and  the  plaintiffs  were  entitled  to  have  had  deliv- 
ered under  the  contract,  a  merchantable  article  of  the  description 
Wgained  for,  that  is  to  say,  Albert  coal,  in  the  fair  merchantable  or 
manufacturing  sense  of  that  term;  and  certainly,  not  Albert  coal 
mixed  with  so  much  shale  as  to  render  it  comparatively  valueless,  or 
80  depreciated  in  value  thereby,  as  to  entail  on  the  purchaser  using 
it  a  serious  loss.    It  is  quite  obvious  that  the  plaintiff  could  exer- 
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cise  no  judgment  of  his  own.  McDonald,  a  witness  called  by  the 
defendants,  and  who  would  seem  to  be  almost  in  the  character  of  an 
expert,  having  dealt  largely  in  the  article,  and  havin.*;  manufactured 
from  it  oil,  the  purpose  for  which,  it  was  well  understood,  the  plain- 
tiffs purchased,  and  having  acted  as  agent  for  defendants  in  dispos- 
ing of  the  coal  in  the  American  market,  says:  "If  too  much  shale 
was  in  the  coal  it  would  not  be  merchantable,"  and  adds,  "No  man 
living  can  tell  how  much  shale  is  in  the  coal  until  it  is  worked  up." 
And  Mr.  Byeis,  the  manager  at  the  mines,  and  another  witness  called 
by  the  defendants,  say,  in  speaking  of  the  quality  of  the  coal,  "  We 
call  what  was  shipped,  or  was  sent  down  to  be  shipped,  Albert  coal, 
we  call  it  so;  what  was  taken  out  and  not  shipped  was  not  Albert 
coal.  I  think  it  would  not  be  fit  to  ship,  if  it  had  ten  per  cent 
(that  is  of  shale)  in  it.  I  would  not  ship  if  it  had  seven  per  cent,  or 
five.  I  do  not  know  how  it  would  affect  the  oil  works.  Probably  I 
might  ship  at  five  per  cent,  and  allow  for  it.  It  is  not  merchantable 
Albert  coal  if  it  has  seven  per  cent,  in  it,  and  I  know  I  would  not 
ship  it.  I  could  not  tell  the  per  centage  of  shale  while  in  the  cars: 
(that  is  in  the  cars  on  which  the  coal  was  transmitted  from  the  mines 
to  the  place  of  shipment,  to  ha  shipped).**  And,  with  respect  to  the 
difference  in  the  qualities  of  the  coal  found  in  the  mine,  he  says: 
"From  the  west  end  there  comes  verv  little  shale.  The  coal  in  the 
soft  shale  in  the  east  end  is  poorer  than  the  west  end,  or  hard-shale 
coal.  I  think  it  Is  lighter.  Thei"e  is  none  of  the  injurious  coal  in 
the  west  end.  In  the  latter  part  of  the  year  1866,  the  coal  was  taken 
out  of  the  west  end.  In  1867  the  coal  came  principally  from  the 
east  side:  a  large  proportion  in  1866  from  the  west." 

It  is  quite  clear  then,  that  from  the  west  end  coal  of  a  good  mer- 
chantable quality  could  have  been  obtained;  and  Spurr  swears  that, 
in  1866,  after  complaining  of  the  quality  supplied,  a  good  and  satis- 
factory article  was  supplied,  and  which,  no  doubt,  came  from  the 
west  end;  as  Byers  says  that  a  large  proportion  in  1866  came  from 
that  part  of  the  mine,  and  that  the  coal  was  furnished  from  thence 
in  the  latter  part  of  1866.  It  is  equally  clear,  that  from  the  east 
end  a  greatly  inferior  article,  wet  and  mixed  with  a  large  amount  of 
soft  shale,  only  could  be  obtained,  and  which,  it  would  appear  from 
the  evidence,  the  defendants  experienced  great  difficulty  m  effecting 
a  separation,  particularly  in  1867,  before  Mr.  Byers  resorted  to  the 
plan  of  washing.  No  doubt  it  was  the  defendants*  interest  to  raise, 
and  get  rid,  if  tney  could,  of  the  coal  in  the  east  end;  and  from  this 
source  the  plaintife  must  have  been  supplied,  for  Mr.  Byers  tells  us, 
in  1867  that  the  coal  principally  came  from  thence.  Ii  it  was  the 
defendants'  interest  to  work  and  utilize  that  branch  of  the  mine, 
they  were  bound  to  take  care  that  coal,  sold  generally  as  Albert  coal, 
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without  any  special  or  exceptional  stipulation  as  to  quality,  or  pro- 
vision as  to  the  part  of  the  mine  from  whence  it  was  to  be  taken, 
should  be  Albert  coal,  merchantable  in  its  ordinary  acceptation;  or 
certainly — as  the  learned  Judge  put  it  even  more  favorably  to  the 
juiy-^  fair  avera^  of  the  co^  raised  at  the  mines  during  the  period 
of  delivery;  that  is,  of  the  whole  mine.     And  this  obligation  the 
defendants  would  seem  to  have  recognized,  for  the  evidence  of  Mr. 
Byers  shows  that  they  did  not  contemplate  shipping  anything  but 
merchantable  coal,  and  that  they  endeavored,  with  the  means  at  their 
command,  and  with  the  knowledge  and  experience  they  then  pos- 
sessed, to  make  the  material  they  raised  from  the  mine  merchantable; 
in  other  words,  fit  to  be  delivered  under  such  a  contract;  and  their 
case  is  that  they  did  this.     But  if  the  plaintiffs'  witnesses,  who 
worked  up  the  coal,  are  correct,  they  entirely  failed,  and  if  McDon- 
alds evidence  is  correct,  they  only  could  speak  accurately,  and  with 
strict  precision,  as  to  the  amount  of  shale  actually  present ;  at  least 
ihey  would  be,  in  his  view,  the  most  competent  to  speak  to  this 
point,  and  in  this  McDonald  is  confirmed  by  Byers,  the  person  whose 
peculiar  duty  it  was  to  see  that  only  proper  coal  was  sent  from  the 
mines  for  shipment,  for  he  says  he  nad  no  means  of  ascertaining 
the  per  centage  of  shale  in  the  cars.     We  must  assume  that  the  jury 
acted  on  the  evidence,  and  arrived  at  the  conclusion,  that  the  de- 
fendants failed  to  accomplish  what  they  attempted,  and  evidently 
fdt  bound  to  do.     If,  therefore,  instead  of  giving  the  plaintiff  coal 
from  the  west  end,  about  which  there  could  probably  be  no  question, 
the  defendants  chose  for  their  purposes,  to  raise  from  the  east  end, 
admittedly,  an  impure  and  inferior  aiticle,  and  as  it  came  from  the 
mine  so  mixed  witn  shale  as  to  be  unfit  for  shipment  or  delivery  as 
Albert  coal,  and  before  it  was  capable  of  being  used  as  such,  required 
to  be  made  merchantable  by  the  process  oi  picking  and  washing, 
and  they  failed  in  the  attempt  to  do  this,  as  the  jury  must  be  taken 
to  have  found;  and  a  mixture  of  shale  remained  in  the  mass,  more 
than  should  be  in  a  merchantable  coal,  and  it  could  not  be  discovered 
until  actually  "worked  up,"  and  on  being  so  "worked  up"  was  found 
not  reasonably  to  answer  the  description  of  Albert  coal;  and  as  the 
jury  must  have  found  that  they  did  not  even  get  a  fair  average  of 
the  coal  raised,  or  the  mine  was  capable  of  affording,  in  other  words, 
Bubstantiallv  they  did  not  get  a  merchantable  article  such  as  they 
bargained  tor,  then  the  loss,  by  reason  of  such  non-merchantable 
character^  ought  certainly  not  fall  on  the  purchasers,  but  on  the 
adlers,  who  did  not  deliver  the  article  they  sold.    The  learned 
Judge's  charge  has  not  been  complained  of  on  the  ground  that  he 
did  not  leave  the  question  of  the  merchantable  quality  of  the  coal 
pEOperly  to  the  jury;  but  rather,  that  that  question  ought  not  to 
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have  been  left  at  all;  that  he  should  have  directed  the  jury 
there  was  no  warranty,  direct  or  implied,  and  should  have  told 
that  plaintiffs  having  purchased  in  186G,  and  having  thus  be 
acquainted  with  the  quality  of  the  coal  shipped  from  the  mi 
they  got  the  same  in  1867  (which  it  is  clear  they  did  not  if  By 
correct),  they  had  no  right  to  complain.  Had  the  Judge  so  rule 
would,  in  our  opinion,  have  submitted  the  law  to  the  jury  on 
ciples  entirely  at  variance  with  the  true  stAte  of  the  law.  ] 
erred  at  all,  it  was  in  defendants'  favor. 

As  to  the  improper  reception  and  rejection  of  evidence,  we  tl 
as  we  intimated  during  the  progress  of  the  argument,  that  th< 
nothing  in  the  objection  relative  to  conversations  had  between  £ 
and  the  officers  of  the  company,  at  their  office,  relative  to  the 
contracted  for,  and  in  course  of  delivery  :  amounting,  as  they  d 
our  opinion,  to  mere  notices  by  Spurr. 

As  to  the  rejection  of  the  evidence  of  McDonald,  as  to  how  i 
oil  was  obtained  from  coal  manufactured  at  Portland,  and  that  i 
not  injure  the  retorts.  As  to  the  first:  we  think  it  should 
been  first  shown  that  the  coal  manufactured  at  Portland  wai 
same  as  the  coal  delivered  to  the  plaintiffs,  which  the  learned  J 
reports  to  us  was  not  proved  or  offered  to  be  proved.  Indee 
cannot  discover  from  the  Judge's  notes  or  his  report,  that  there 
any  formal  tender  or  rejection  of  his  evidence.  The  learned  J 
reports  that  he  rather  understood  the  counsel  as  assenting  tc 
evidence  being  inadmissible ;  and  in  the  plaintiffs'  case  we  fin 
the  instance  or  the  defendants'  counsel,  the  testimony  of  J.  L.  "W 
worth  was  rejected,  as  to  experiments  made  by  him  on  Albert 
without  showing  it  was  the  same  coal.  And  as  to  the  injury  U 
retorts ;  the  plaintiffs  certainly  offered  evidence  to  show  injur 
the  retorts,  claiming  damages  therefor,  and  we  find  McDonalc 
speak  as  to  the  effect  on  the  retorts ;  but  the  whole  was  immat< 
because  the  Judge  expressly  withdrew  this  evidence,  and  the  coi 
eration  of  the  matter  from  the  jury,  by  directing  them  that  any 
damage  was  too  remote  to  be  recovered  by  the  plaintiffs,  and  tl 
fore  not  to  be  considered  by  them. 

Rule  discharge 


EASTER  TERM,  THIRTY-FOURTH  VICTORIA,  878 


Cheney  v.  Guptill. 

A  grant  of  land  described  as  "The  island  called  Cheney's  Island,  containing  212  acres" 
was  held  to  convey  only  down  to  high  water  mark,  and  to  give  the  grantee  no  right 
beyond  it. 

The  owner  of  a  weir  has  at  common  law  no  right  of  action  against  a  party  who  erects 
another  weir  in  such  a  position  as  to  prevent  him  from  securing  as  many  fish  as  he 
otherwise  might  have  done. 

The  declaration  in  this  case  contained  three  counts : — 1st  count. 
Trespass  qvxtre  clausv/m  fregit  for  entering  plaintiffs  close  and  fish- 
ing weir,  and  dams.     2nd  count.  For  entering  plaintiffs  close  covered 
with  water,  and  fishing  and  taking  away  fish.     The  3rd  count  was 
in  case,  and  alleged  that  the  plaintiff  possessed  a  fish  weir  and  fishing 
station  and  privilege  at  Grand  Manan,  and  that  the  defendants, 
without  authority,  erected  another  fish  weir  so  near  to  plain tiflTs 
weir  that  the  fish  were  prevented  from  going  into  the  plaintiffs  weir 
bat  were  caught  by  defendant's  weir,  to  the  plaintiffs  great  damage, 
&c     The  defendant  pleaded  the  general  issue,  and  gave  two  notices 
of  defence :  1st.  That  the  closes  in  the  first  and  second  counts  men- 
tioned were  part  of  the  common  sea  and  tide  water,  in  which  every 
fmbject  had  a  right  to  fish,  and  that  the  defendants  entered  and  built 
weirs  below  high  water  mark.     2nd.  That  the  fish  weirs  were  placed 
by  defendant  at  such  a  distance  from  plaintifi"s  weir  as  he  agreed 
to.    At  the  trial  before   Fisher,  J.,  at  the   Charlotte   Circuit,  it 
i^peared  that  the  weirs  both  of  plaintiff  and  defendant  were  erected 
in  a  place  called  Whitehead  Passage  or  Cow  Passage,  between  White- 
head Island  and  Cheney ,s  Island  near  Grand  Manan.     This  passage 
is  half  a  mile  in  width,  and  the  tide  ebbs  and  fiows   through  it, 
covering  it  entirely  at  high  water,  and  leaving  it  dry  at  low  water. 
The  plaintiff  is  the  owner  of  Cheney's  Island,  his  title  being  derived 
6x)m  a  Crown  grant,  dated  1st  November,  1810,  containing  also  a 
number  of  other  lots  and  islands,  and  describing  this  island  as  the 
island  called  Cheney  s  island,  containing  two  hundred  and  twelve 
acres.     The  positions  of  the  islands  named  in  the  grant  are  showTi  in 
a  plan  annexed  to  it.     The  plaintiff  abandoned  the  trespass  counts, 
and  relied  on  the  count  in  case,  citing,  as  his  authority  for  the  erec- 
ticMi  of   his  weir,  the   26  Vict.,  cap.  6,  sect.  10,  which  gives   the 
Governor  in  Council  power  to  make  regulations  for  the  erection  of 
Weirs  to  have  the  same  force  and  effect  as  the  Act,  and  which  were 
published  in  the  Royal  Gazette^  in  June,  1863.     Additional  regula- 
tions were  made  and  published  in  1867.     The  plaintiff  proved  that 
lie  had  paid,  agreeably  to  the  regulations,  $1.00  a  year  as  a  weir  tax ; 
and  by  the  regulations  it  appeared  that  no  weir  shall  be  erecte(i  less 
than  six  hundered  feet  from  any  other  weir  lying  parallel  with  it. 
It  appeared  also  that  the  plaintiffs  weir  had  been  first  erected,  and 
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that  both  plaintiflTs  and  defendant's  weirs  were  on  the  side  of  Cow 
Passage,  nearest  to  Cheney's  Island,  which  was  owned  by  the  plaintiff. 
The  defendant  had  leased  the  plaintiff's  weir  from  year  to  year,  but 
in  1867,  on  plaintiff  refusing  to  lease  his  weir  any  longer,  the 
defendant  erected  the  weir  of  which  the  plaintiff  complained.  There 
was  also  evidence  of  an  agreement  made  between  plaintiff  and 
defendant  as  to  the  position  in  which  the  latter  should  erect  his 
weir  so  as  not  to  interfere  with  the  former ;  and  of  the  damage  sus- 
tained by  the  plaintiff  by  reason  of  the  defendant's  weir  being  placed 
where  it  was,  none  of  which  becomes  material.  The  learned  Judge 
told  the  jury  that  if  they  found  the  defendant's  weir  was  built  at  a 
distance  of  six  hundred  feet  or  more  from  the  plaintiffs  weir  they 
should  find  for  the  defendant,  and  that  if  the  weir  was  built  between 
high  and  low  water  mark,  or  below  low  water  mark  the  verdict 
must  be  for  the  defendant.  He  left  the  following  questions  of  fact 
to  be  found  by  them :  1st.  Was  defendant's  weir  distant  six  hundred 
feet  or  more  from  the  plaintiffs  ?  The  jury  answered  that  it  was. 
2nd.  Was  defendant's  weir  built  within  the  limits  pointed  out  by 
the  plaintiff  in  1867,  and  in  accordance  with  the  agreement  then 
made  ?  The  jury  answered  in  the  negative.  3rd.  Was  defendant's 
weir  built  between  high  and  low  water  mark  or  below  the  latter  ? 
The  jury  answered,  between  high  and  low  water  mark.  Verdict  for 
defendant. 

G.  D.  Street,  Q.  C,  in  Michaelmas  Term,  1869,  moved  for  a  new  trial 
on  the  ground  of  misdirection,  contending  that  the  learned  Judge 
should  have  directed  the  jury  that  the  shore  in  front  of  Cheney's 
Island  belonged  to  the  plaintiff,  and  that  if  not,  that  the  jury  should 
have  been  asked  to  find  whether  the  defendant's  weir  was  built  in 
accordance  with  the  regulations,  and  not  merely  whether  it  was  six 
hundred  feet  from  the  plaintiffs  weir.    A  rule  ni»i  being  granted. 

G,  S,  Grimmer,  with  him  Wedderbum,  showed  cause  in  Hilaxy 
Term,  1870.  It  is  quite  clear  that  the  direction  of  the  learned  Judfie 
was  right  with  respect  to  the  plaintiff  having  no  property  in  the 
shore  below  high  water  mark,  so  that  the  plaintiff  could  not  main- 
tain trespass;  neither  could  he  maintain  an  action  on  the  case, 
because  the  defendant,  in  the  absence  of  special  legislation,  deadly 
had  a  right  to  be  there  in  the  exercise  of  his  common  law  right  of 
fishing,  and  the  Act  26  Vict.,  cap.  6,  and  the  fishery  regulations  made 
under  it,  which  the  plaintiff  contends  the  defendant  has  violated,  do 
not  give  him  such  a  remedy  as  this  action,  but  any  violation  of  the 
regulations  must  be  punished  in  the  manner  pointed  out  by  the  Act, 
and  its  provisions  strictly  followed.  The  rignt  to  put  down  wein  is 
a  new  right  as  created  by  the  Act^  and  the  remedy  provided  for 
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violation  of  the  regulations  is  a  new  remedy  which  must  be  followed 
stricilv.  Even  if  it  were  otherwise,  the  finding  of  the  jury,  that  the 
defendant's  weir  was  more  than  six  hundred  feet  from  the  plaintiffs, 
does  away  with  any  presumption  that  the  Act  was  infringed. 

0.  D.  Streety  Q.  C,  contra,  contended  that  the  right  to  place  weirs 
was  not  a  new,  but  a  very  ancient,  right,  and  that  the  erection  of  the 
defendant's  weir  was  in  direct  derogation  of  the  plaintiff's  rights, 
being  placed  in  such  a  position  as  to  destroy  the  plaintiff's  weir  and 
in  defiance  of  the  regulations.  That  it  should  have  been  left  to  the 
jury  to  find  whether  the  defendant's  weir  was  built  agreeably  to  the 
regulations,  and  that  they  should  have  been  directed,  if  they  found 
that  it  was  not  so  built,  to  give  the  plaintiff  a  verdict  to  the  amount 
of  the  damage  proved. 

Cv/r.  adv.  vult 

Ritchie,  C.  J,,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  trespass  for  breaking  and  entering  the 
plaintifiTs  close,  erecting  fish-weirs  thereon,  and  tiaking  and  carrying 
away  fish,  with  a  count  in  case,  alleging  that  the  plaintiff  was  in 
possession  of  certain  fish-weirs  and  stations  from  which  he  derived 
ffreat  profits;  that  the  defendant  without  any  authority  erected  a 
fish-weir  which  prevented  the  fish  from  entering  the  plaintiff's  weir, 
and  that  fish  were  thereby  caught  by  the  defendant  which  would 
otherwise  have  been  caught  by  the  plaintiff,  whereby  he  lost  the 
profits  of  his  weirs.  At  the  trial,  the  plaintiff  abandoned  the  tres- 
pass counts.  The  weirs  were  erected  in  a  place  called  Whitehead 
rassage,  or  Cow  Passage,  between  Whitehead  Island  and  Cheney's 
Island,  contiguous  to  Grand  Manan, — this  passage  being  over  half  a 
mile  in  width,  and  through  which  the  tide  ebbs  and  flows,  entirely 
coverii^  it  at  high  water  and  leaving  it  bare  at  low  water.  The 
plaintin  was  the  owner  of  Cheney's  Island,  and  derived  his  title  to 
it  under  a  grant  from  the  Crown,  dated  1st  November,  1810,  con- 
taining a  number  of  other  lots  and  islands,  and  in  which  the  island 
was  described  as  "the  island  called  Cheney's  Island  containing  two 

"hundred  and  twelve  acres The  three  islands  included  in  the 

"grant  are,  the  island  commonly  called  Cheney's  Island,  lying  about 
''half  a  mile  north-westerly  from  Whitehead  Island  aforesaid,  and 
**the  two  islands  called  Hay  Island  and  Sheep  Island,  lying,  &c.,  the 
''position  and  contents  of  the  said  islands  being  particularly  inserted 
••and  delineated  on  the  annexed  plan."  The  plan  showed  the  shape 
<Uid  relative  position  of  Whitehead  Island  and  Cheney's  Island. 

We  think  this  grant  only  conveyed  the  land  to  high  water  mark, 
W[id  gave  the  plamtiff  no  right  beyond  that    Neither  the  plaintiff 
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nor  defendant  therefore  showed  any  title  to  the  land  on  whioh 
•weirs  were  erected,  nor  any  exclusive  right  of  fiahing  in  Whitehead 
Passage.  If  the  defendant's  weir  was  placed  in  a  more  favorable 
position  for  taking  fish  than  the  plaintiff's,  and  did  in  fact  interfere 
with,  and  prevent  the  plaintiff  from  securing  as  many  fish  as  he 
otherwise  might  have  done,  this  will  not  give  him  any  right  of  action. 
In  Stevens  v.  Jeacock,  (11  Q.  B.  731),  the  plaintiff  declared  in  case, 
setting  forth  that  he  was  proceeding  to  take  fish  in  St.  Ives  Bay,  in 
his  proper  turn  and  station  (according  to  the  direction  of  an  Act  of 
Parliament)  and  would  have  taken  them,  but  defendant  prevented 
him  from  so  doing,  by  unlawfully  and  wrongfully  throwmg  a  net; 
the  Court  held,  that  the  declaration  showed  no  cause  of  action,  the 
plaintiff  stating  no  interference  with  any  common  law  right.  In 
delivering  the  judgment  of  the  Court,  Erie,  J.,  said:  "In  an  ordinaiy 
"case  of  fishing  at  sea,  we  are  not  aware  of  any  action  by  one  fisher- 
"man  against  another  for  anticipating  him  in  a  capture  of  fish  which 
"had  not  been  appropriated." 

It  was  contended,  however,  in  the  present  case,  that  the  defend- 
ant s  weir  was  erected  in  violation  of  certain  fishery  regulations 
made  by  the  Governor  in  Council  under  the  authority  of  the  Act  86 
Vict.,  cap.  G,  whereby  the  plaintiff  was  injured  in  the  occupatian 
and  enjoyment  of  his  weir;  but  it  is  not  necessary  for  us  to  discuas 
this  point,  as  the  action  is  not  framed  to  meet  such  a  case,  supposing 
any  action  would  lie  therefor.  We  may  add,  however,  that  if  this 
was  a  proper  question  for  a  jury,  it  was  submitted  to  them  by  the 
learned  Judge,  and  found  adversely  to  the  plaintiff;  though  such 
finding  has  not  influenced  our  judgment,  for  the  reasons  already  set 
forth. 

The  rule  for  a  new  trial  must  be  discharged.* 


Shepherd  v.  Shepherd 


In  tres])ft88  rpiare  clausttm  freglty  where  the  plaintiff  olaimed  by  possesrion  lor  20ye«% 
and  the  jury  so  found,  the  Court  granted  a  new  trial  on  payment  of  cost»»  the 
evidence  of  possession  being  very  slight,  and  the  plaintiff  himself  not  having  bMn 
examined  as  to  the  time  when  his  possession  commenced. 

If  a  party  by  twenty  years  pomeasion,  has  acquired  a  title  to  land  in  idiich  a  widow  it 
entitled  to  dower,  his  afterwards  leasing  the  land  from  her  will  not  deitroy  hia  titla 

Tills  was  an  action  of  trespass  for  breaking  and  entering  the 
plaintiff's  close,  tried  before  Allen,  J.,  at  the  York  Sittings.    The 

*Wetmore,  J.,  not  having  heard  the  argoment  in  thif  caoe^  took  no  pari. 
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phintiS  claimed  the  land  by  possession.  The  defendant  set  up  title 
by  his  father's  will,  but  at  the  close  of  the  trial,  the  defendant's 
ooQnsel  abandoned  this  ground,  and  claimed  by  possession  only.  The 
fuiy  found  that  the  plaintiff  had  had  twenty  years'  continuous 
possession  of  the  land  prior  to  1857,  and  gave  him  a  verdict.  The 
5^dence  material  to  the  case  is  fully  set  out  in  the  judgment  of  the 
CSourt. 

J^fff  Q.  C,  in  Trinity  Term  last,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  evidence. 

0,  Botsford  and  Frciser  snowed  cause  in  Michaelmas  Term.     The 
preponderance  of  testimony  as  to  possession  was  entirely  on  the  side 
of  the  plaintiff.     The  question  was  purely  one  of  possession,  for 
although  the  defendant's  counsel  opened  with  title,  ne  afterwards 
abandoned  it.  .  The   only  dividing  line  between  the  plaintiff  and 
defendant  was  this  fence,  which  defendant  contended  was  only  put 
up  seventeen  years  ago.     Yet  on  cross-examination  he  admitted  it 
hid  been  up  twenty -two  years.     An  extension  of  this  fence  was  the 
line  up  to  which  both  plaintiff  and  defendant  worked,  and  brought 
the  loous  in  quo  on  plaintiff's  side  of  the  line.     We  showed  by  seven 
dismterested  parties  that  the  fence  had  been  up  a  long  time.     Fi-aser 
Dunphy,  a  young  man  of  twenty-seven,  who  lived  adjoining  it,  said 
the  fence  had  been  there  as  long  as  he  could  remember.     His  brother, 
two  years  older,  knew  the  fence  as  long  as  he  could  remember,  and 
the  novel  for  plaintiffs  cattle,  and  saw  the  plaintiff  working  there 
Bummer  and  winter.     Webb  had  seen  the  fence  there  for  thirty 
years;  said  it  was  there  before  the  great  ice  freshet  in  1846.     Merrill 
remembered  the  fence  for  twenty -six  or  twenty-seven  years.    Vincent 
Hawkins  said  he  helped  to  build  the  house  twenty-five  or  thirty 
years  ago,' and  the  fence  was  there  then.     Wm.  Dunphy  knew  the 
plaintiff  to  be  in  possession  of  the  land  for  forty-five  years.     He 
*new  he  was   in  possession  thirty-six  years  ago,  because  plaintiff 
^owed  him  to  bury  potatoes  in  a  pit  on  a  knoll  on  the  land  in  dis- 
pute, and  knew  the  fence  to  be  there  before  the  ice  freshet.     Samuel 
Shepherd,  a  brother,  sixty-seven  years  of  age,  swears  the  plaintiff 
^B8  in  possession  thirty  years  ago.     Tliis  surely  is  sufficient  to  justify 
tte  finding  of  the  jury. 

IfeedhaTYiy  contra.     Admitting  what  plaintiff  s  witnesses  testify  to 

^true,  we  proved  that  twenty-seven  years  before  the  trial  old  Mrs. 

Shepherd  was  put  in  possession  of  the  toctvs  in  quo  by  the  defendant, 

''fir -son.    The  father  died  in  1820  in  possession,  and  by  his  will  left 

^©  land   to  be  devided  between  the  defendant  and  another   son, 

-^^jamin.    Each  took  half  of  the  land.    Benjamin  afterwards  lost 
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his  land  by  trading  and  put  the  plaintiff  in  possession  of  his  half. 
Then  Mrs.  Shepherd  said  she  had  a  right  to  her  thirds,  and  the 
defendant  set  off  for  her  a  third  of  his  land,  the  locus  in  quo,  and 
the  party  in  possession  of  plaintiff's  land,  plaintiff  not  being  there,  set 
off  a  third  from  his  lot  aujoining  the  other,  so  that  her  land  was  in 
the  centre  of  the  lot.  This  was  twenty-seven  years  ago.  The  plain- 
tiff afterwards  worked  the  land  set  off  for  his  mother,  on  the  shares, 
and  in  1857,  having  some  dispute  with  her,  leased  the  land  from  his 
mother  at  a  certain  rent.  The  only  possession,  therefore,  that  the 
plaintiff  had  was  the  possession  of  his  mother,  who  had  only  a  life 
interest  in  the  land,  and  who  died  in  18G9.  He  paid  rent  for  the 
land  to  her  death,  and  I  showed  that  it  was  impossible  that  he  could 
have  had  twenty  years  possession  prior  to  1857,  for  I  proved  that  he 
left  the  country  in  1833,  and  did  not  return  until  1848. 

Cur.  adv.  vuU. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court 

This  was  an  action  of  trespass  for  breaking  and  entering  the 
plaintiff's  close,  and  taking  away  hay. 

The  land  on  which  the  alleged  trespass  was  committed,  had 
formerly  belonged  to  Samuel  Shepherd,  the  father  of  both  the  plain- 
tiff and  the  defendant.  Samuel  Shepherd  died  in  1820,  and  devised 
one  half  of  his  property,  of  which  the  locus  in  quo  was  a  part,  to  his 
son  Elijah,  the  defendant,  and  the  other  half  to  another  son,  Benja- 
min, subject  to  certain  conditions,  for  the  support  and  education  of 
the  rest  of  his  children.  His  widow  survived  him,  and  died  in  1869. 
It  did  not  distinctly  appear  when  or  how  the  plaintiff  first  got 
possession  of  the  land.  One  witness  stated  that  he  was  in  possession 
xn  1845 ;  others,  that  he  was  in  possession  in  1846,  and,  they  thought 
before ;  and  another,  that  he  had  been  in  possession  between  thirty- 
five  and  forty  years.  The  plaintiff  himself  was  not  examined  on 
this  point. 

On  the  part  of  the  defendant  it  appeared,  that  upwards  of  twenty 
years  ago,  a  third  of  that  portion  of  the  property  devised  to  Benja- 
min Shepherd,  had  been  surveyed  and  set  off'  as  the  widow's  dower, 
and  that  she  took  possession  of  it ;  and  that  about  eighteen  years 
before  the  trial,  the  defendant  had  set  off  one  third  of  the  land 
devised  to  him,  as  the  dower  or  thirds  of  his  mother  in  that  portion 
of  the  land ;  that  she  had  allowed  the  plaintiff  to  occupy  this  piece 
of  land  for  several  years  upon  the  snares;  but  disputes  arising 
between  them,  he  had  given  it  up  to  her  in  1857 ;  and  during  that 
year  it  was  occupied  by  the  defendant,  Elijah  Shepherd,  exclusively; 
and  he  swore  that  up  to  the  time  he  set  on  the  thurds  for  his  mother, 
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he  had  occupied  the  land  exclusively  since  his  father's  death.    An 

agreement  was  put  in  evidence,  dated  the  13th  February,  1857,  made 

between  Humpnrey  Shepherd  (the  plaintiff)  of  the  one  part,  and 

Lydia  Shepherd  (the  widow)  of  the  other  part,  whereby  it  was 

witnessed  that  the  plaintiff* "  agreed  to  give  up  all  his  right  and  title 

"  to  the  lower  half  of  his  mother  s  thirds  lying  and  being  in  a  lot 

"  willed  to  Elijah  Shepherd,  situated  at  the  mouth  of  Keswick  Creek, 

"  on  the  east  side ;  and  the  said  Humphrey  Shepherd  doth  further 

**  agree  not  to  meddle  with  the  said  piece  of  land  or  any  part  of  it  on 

"  the  said  half  of  the  third  of  his  motner's  property,  under  the  penalty 

"  of  £100  for  each  and  every  offence  he  may  make  thereon.     Lydia 

"  Shepherd  doth  on  her  part  agree  to  let  Humphery  Shepherd  have  the 

"  upper  half  of  her  thirds  for  his  own  use,  lying  and  being  in  a  lot  of 

"land  willed  to  Benjamin  Shepherd ;  and  the  said  Humphrey  Shep- 

"hord  doth  on  his  part  agree  to  pay  the  said  Lydia  Shepherd,  his 

"mother,  £5  yearly,  beginning  the  1st  May,  1857,  and  ending  the 

"Ist  May,  1858,  to  be  paid  quarterly,  each  quarter  to  be  paid  in 

"  advance ;  and  the  said  Humphrey  Shepherd  doth  agree  to  give  up 

"  the  said  piece  of  land  at  the  end  of  any  year,  when  required  to  do 

'*  so  by  his  mother." 

Another  agreement  was  in  evidence,  dated  the  29th  January,  1858, 

xnade  between  the  same  parties,  whereby  it  was  witnessed  that  the 

^^d  Lydia  Shepherd  agreed  to  let  the  plaintiff*  have  "  all  her  right 

**  and  title  in  the  block  of  land  formerly  belonging  to  Samuel  Shep- 

**  herd,  deceased,  during  her  natural  life,  excepting  one  acre  in  front 

*  *  of  Elijah  Shepherd's  house  and  bam.     Humphrey  Shepherd  doth 

*  *  on  his  part  agree  to  pay  to  Lydia  Shepherd  £7  a  year,  to  be  paid 
^*  quarterly,  the  first  payment  to  be  made  the  thirtieth  day  of  July 
^*next.  Any  failure  on  Humphrey  Shepherd's*  part  in  fulfilling  his 
^^'^  payments  leaves  this  lease  void  and  of  none  effect.    Tlie  first  year  to 

^*  commence  the  1st  May,  1858." 

The  plaintiff  paid  a  year's  rent  to  his  mother  under  the  first  lease. 

fe  went  into  possession  under  the  second  lease,  and  paid  the  rent  up 

"%)  the  summer  of  1868.     Mrs.  Lydia  Shepherd,  the  ^vidow,  died  in 

^une,  1869,  and  the  defendant  then  took  possession  of  that  part  of 

^he  land  which  he  had  set  off  as  her  thirds  of  the  land  devised  to 

^m  by  his  father.     This  was  the  act  of  trespass  complained  of. 

Evidence  was  given  by  the  plaintiflT  to  rebut  the  case  set  up  by 
ilie  defendant,  and  to  show  that  the  defendant  had  not  performed 
ihc  conditions  of  his  father's  will,  and,  therefore,  acquired  no  right 
to  the  property:  but  this  was  denied  by  the  defendant,  and  no 
question  on  that  point  was  left  to  the  jury.  In  addressing  the  juiy, 
'ttie  defendant's  counsel  stated  that  he  did  not  claim  under  the  will, 
Twit  by  possession  of  the  land  since  the  death  of  Samuel  Shepherd, 
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The  Judge  directed  the  jury,  that  if  the  plaintiff  had  had  a  a 
tinuous  and  exclusive  possession  of  the  land  for  twenty  years,  cIai 
ing  it  as  his  own,  before  he  held  it  under  his  mother,  it  would  gi 
him  a  title,  and  he  would  be  entitled  to  recover;  but  if  he  had  i 
made  out  such  a  possession,  but  during  a  part  of  the  twenty  yei 
he  had  been  in  possession,  he  was  holding  as  tenant  of  his  moil; 
and  not  in  his  own  right,  he  could  not  recover.  That  if  the  plain! 
had  been  in  such  continuous  possession  for  twenty  years,  it  v 
immaterial  whether  the  defendant  had  performed  the  conditions 
the  will  or  not,  as  he  would  thereby  have  lost  his  right  to  the  laz 
The  jury  found  that  the  plaintiff  had  been  in  the  continuous  poea 
sion  of  the  land  for  twenty  yeara  before  he  leased  it  from  his  moth 
and  gave  a  verdict  in  his  favor. 

The  evidence  of  the  plaintiff's  having  such  a  possession  as  the  jm 
found,  is  very  slight;  and  considering  that  he  himself,  (who  ni> 
know  exactly  when  and  how  he  got  possession),  was  not  examis 
on  this  point,  is,  in  our  opinion,  unsatisfactory,  and  we  think  ^ 
the  case  requires  further  investigation. 

If  the  plaintiff  had  acquired  a  title  to  the  land  by  possession 
fore  he  leased  it  from  his  mother,  we  do  not  think  that  would  dest 
his  title,  because  the  widow  was  entitled  to  her  dower,  whoever  1 
possession  of  the  land;  nor  is  the  statement  in  the  lease,  that 
land  was  "willed  to  Elijah  Shepherd"  necessarily  inconsistent  v^ 
the  plaintiff^s  having  acquired  a  title  by  possession;  for  the  land  " 
in  fact  devised  to  Elijah  Shepherd,  though  he  may  have  since  lo^ 
by  the  adverse  possession  of  the  plaintiff. 

There  will  be  a  new  trial  on  payment  of  costs.* 


McLeod  v.  Thomas. 


Where  a  decree  of  the  Court  of  Equity  dismissing  the  plaintiff  *b  biU  was 
appeal  the  case  was  remitted  to  the  Court  below  for  futher  proceedings. 

C,  W.  Weldon,  on  a  former  day  in  this  term  moved  that  this 
be  remitted  back  to  the  Court  below  to  enable  subsequent  p; 
ings  to  be  taken.     The  case  had  come  up  on  appeal  from  a  aecr0 
Mr.  Justice  Weldon,  sitting  on  the  Equity  side  of  the  Court, 
dismissed  the  plaintiff  s  bill.     The  decree  had  been  reversed,  aad 
the  case  should  be  remitted  to  the  Court  below.     [Ritchie, 
There  can  be  no  possible  objection  to  remitting  it  back].     That  *  ^ 

*Fisher,  J.,  took  no  part. 
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IkQCOrdance  with  the  English  practice  in  such  cases.  Sowden  v. 
Marriott,  (2  Phil.  623)  and  Salkeld  v,  Johnson,  (1  Mac.  &  G.  255). 
{Ritchie,  C.  J.:  As  Mr.  Justice  Allen  suggest  we  i^dll  look  into  the 
practice]. 

Cur,  adv.  wZt 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  decree  dismissing  the  bill  in  this  case,  having  been  reversed 
on  appeal,  a  question  has  been  raised  as  to  which  Court  the  subse- 
quent proceedings  in  the  cause  should  be  taken  in.  Our  statute 
regulatmg  the  proceedings  in  Equity  (17  Vict,  c.  18)  gives  no  direc- 
tion on  this  point;  but  the  English  practice  is  well  settled,  that,  in 
ease  of  the  reversal  of  a  decree,  the  subsequent  proceedings  go  on 
in  the  Court  below,  from  whence  the  appeal  came.  See  Sowden  u 
Harriott,  (2  Phil.  623);  Flight  v.  Marriott.  (12  Jur.  487);  Salkeld  u 
Johnson,  (1  Mac.  &  G.  255);  Malcolm  v.  Scott,  (3  Mac.  tfe  G.  29,  15 
Jur.  21),  though  the  Court  of  Appeal  may  order  that  the  further 
consideration  be  had  before  that  Court.     Dan.  Prac.  (4th  ad.,)  1372. 

The  order,  therefore,  will  be  drawn  up  that  the  further  consider- 
ation of  this  case  be  had  in  the  Court  below. 


Key  v.  Thomson. 


Where  a  verdict  was  given  for  the  plaintiff,  and  the  defendant  applie(i  for  a  new  trial 
on  the  ground  of  improper  adnuBsion  of  evidence,  but  died  before  jud^nnent  was 
delivered,  the  CJourt  acting  on  the  maxim  actus  curke  nemtni  fjravabU.  (Weldon,  J. 
(UssentiefUe)  in  granting  a  new  trial  imposed  terms  on  the  defendant's  representa- 
tives, to  prevent  them  from  taking  advantage  of  his  death. 

In  this  case  the  verdict  was  for  the  plaintiff,  and  in  Michaelmas 
Term  last  the  Court  resolved  that  a  new  trial  should  be  granted  on 
•tile  ground  of  the  improper  admission  of  evidence;  but  as  it  had 
oome  to  their  knowledge  in  another  cause  befoi'e  them,  that  the  de- 
fendant had  died  since  the  verdict,  they  refrained  from  making  the 
rale  absolute,  until  the  plaintiff  had  an  opportunity  of  making  any 
application  that  he  might  be  advised,  as  to  the  terms  on  which  a  new 
tml  should  be  granted.  (Ante  page  230).  The  defendant  died  after 
the  case  was  argued,  and  before  judgment  was  delivered.  Accord- 
ingly, in  Hilary  Term,  G.  S,  Grimmer  obtained,  on  affidavits,  a  rule 
'4iMi  to  show  cause  why  terms  should  not  be  imposed  on  the  defend- 
ant's representatives  before  the  rule  for  a  new  trial  was  made 
afaeolute,  and  a  bond  entered  into  by  them  not  to  assign  error,  or 


387  CASES  IN  THE  SUPREME  COUBT. 


Key  V,  Thomson. 


otherwise  take  advantage  of  the  death  of  the  defendant,  and  that 
the  present  judgment  should  stand  as  security  for  another  verdict, 
and  that  if  the  plaintiff  recovered,  judgment  should  be  entered  as  of 
the  assizes  when  last  tried.  He  cited  rleydell  v.  Earl  of  Dorchester, 
(7  T.  R.  529);  Thwaites  v,  Sanisbury,  (7  Bing.  437);  Griffith  v. 
Williams,  (1  C.  ifc  J.  47). 

S.  R,  Thomson,  Q.  C,  shewed  cause  in  the  same  term.  The  Court 
has  no  power  to  impose  any  terms  on  the  representatives  of  the  de- 
fendant. The  plaintiff  has  put  himself  in  hLs  present  position,  by 
his  own  improper  conduct  in  putting  in  improper  evidence,  and  the 
defendant  is  entitled  to  a  new  trial  ex  dehito  jvstUice.  Griffith  v. 
Williams,  (1  C.  &  J.  47),  does  not  come  up  to  this  case.  There,  the 
application  was  made  before  the  two  terms  after  verdict  had  expired, 
but  in  this  case  that  time  has  passed.  Copley  v.  Day,  (4  Taunt.  702), 
is  an  authority  directly  against  the  power  of  the  Court  to  grant  this 
application.  Freeman  v,  Tranah,  (12  C.  B.  406).  There  is  no  case 
where  such  an  application  has  been  granted  after  the  Court  had  pre- 
pared, and  all  but  pronounced  its  judgment. 

D.  S,  Ken*,  Q.  C,  contra.  The  gmnting  of  a  new  trial  is  in  the 
discretion  of  the  Court.  Here  the  Court  has  not  yet  granted  a  new 
trial,  but  merely  submitted  what  it  would  be  disposed  to  do.  It  is  a 
rule  of  law  that  the  act  of  God  or  of  the  Court  shall  injure  no  man. 

Cur.  adv.  vuU, 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  majority  of  the 
Court.* 

No  doubt  when  a  new  trial  is  granted  ex  debito  jwstiticB,  the  Court 
will  not  limit  the  second  trial  as  to  the  mode  in  which  the  case  is  to 
be  conducted,  or  impose  terms  affecting  the  trial,  in  the  same  mannejr 
as  they  might  do  where  the  new  trial  was  granted  on  matter  of  a 
w^holly  discretionary  character.  But  in  granting  a  new  trial  under 
any  circumstances,  the  Court  must  not  act  contrary  to  any  well  es- 
tablished principle  of  law,  but  so  deal  with  the  case  as  if  possible  to 
recognize  it  and  give  it  effect.  There  is,  applicable  to  tnis  case,  a 
rule  based  on  a  fundamental  principle  of  justice,  viz:  actus  cuiHoR 
nemini  fjravabit,  which  Creswell,  J.,  says  in  Freeman  v.  Tranah,  (12 
C.  B.  413),  "is  founded  upon  justice  and  good  sense,  and  affords  a,  sale 
and  certain  guide  for  the  administration  of  the  law;"  while,  as  in  this 
case  to  ignore  this  maxim,  the  practical  result  might  to  the  plaintiff 
be  a  cruel  injur3\     Acting  on  the  principle  of  this  rule  in  Heathooie 

^Ritchie,  C.  J.,  Allen  and  Fisher,  J.  J.,  Wetmore,  J,,  haring  been  of  coonael  in 
the  cause  took  no  part. 
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V.  Wing,  (11  Exch.  355),  the  Court  says:  "We  take  it  to  be  perfectly 
settled  that  judgment  is  never  given  nunc  pro  tunc,  except  on  the 
ground  that  the  delay  has  been  occasioned  by  the  act  of  the  Court. 
This  was  most  distinctly  laid  down  in  the  judgment  of  the  Lord 
Chief  Justice  Jervis,  and  Mr.  Justice  Maule,  who  strongly  urges  the 

fropriety  of  administering  justice  on  established  rules,  in  the  case  of 
'reeman  v.  Tranah,  (12  C.  K  413).  In  the  case  of  Evans  v,  Rees, 
the  Court  of  Queen's  Bench  laid  down  a  rule  which  is  no  doubt 
perfectly  correct,  that  though  the  Statute  17  Car.  2,  cap.  8,  requires 
a  judgment  to  be  entered  up  in  two  terms  after  veniict,  yet  the 
Court  is  not  fettered  by  that  Statute  in  its  jurisdiction  to  enter 
judgment  nuTic  pro  tunc  in  a  fit  case.  But  the  principle  is  still  the 
same,  it  is  only  for  a  delay  of  the  Court  in  doing  justice,  that  the 
judgment  can  be  so  entered."  And  in  Miles  v.  Sough,  (3  D.  &  L. 
108),  Wightman,  J.,  in  delivering,  the  judgment  of  the  Court,  says: 
"The  cases  of  Lawrence  v,  Hod^on,  (1  Y.  &  J.  308),  in  which  all  the 
older  authorities  are  cited,  and  Bridges  v,  Smyth,  (8  Bing.  29),  appear 
to  me  to  support  the  proposition,  that  wherever  in  such  case  as  the 
present,  the  delay  is  that  of  the  Court,  and  not  that  of  the  parties, 
the  judgment  may  be  entered  nunc  pro  tunc.  The  case  of  Bridges 
u  Smyth  is  strongly  in  point  with  the  present.  The  judgment  was 
not  signed  for  more  than  two  terms  after  the  verdict,  and  after  the 
death.  But  the  Lord  Chief  Justice  Tindel  says,  the  Stat.  17,  Car,  2, 
does  not  apply  to  such  a  case  as  this,  but  depends  upon  a  rule  of  the 
eommon  Law,  that  where  parties  are  delayed  by  act  of  law,  neither 
of  them  loses  his  right,  but  eventually  judgment  is  entered  nunc  pro 
twnCy  as  if  the  party  were  still  alive."  And  in  Griffith  v.  Williams, 
(1  C.  &  J.  47),  it  is  said :  "  The  plaintiff  died  after  a  rule  nisi  for  a 
new  trial  had  been  obtained,  and  before  it  was  discussed,  and  it  was 
mjged  by  Wilson  and  E.  V.  Williams  for  the  plaintiff,  that  the  setting 
wide  the  verdict  would  entirely  defeat  justice,  as  no  new  trial  could 
be  had,  without  error  being  assignable  on  the  record.  But  the  Court 
intimated,  that  they  should  have  had  no  difficulty  on  thLs  ground  if 
they  had  thought  that  the  case  required  further  consideration,  as 
they  could  have  imposed  the  terms  of  the  verdict  being  entered  as 
of  the  Assizes  when  the  case  was  first  tried,  or  of  the  defendants 
undertaking  not  to  assign  error.  And  Garrow  B.  mentioned  a  case 
in  which  he  had  been  of  counsel,  where  the  Court  of  King's  Bench 
hid  impoAed  similar  terms  in  granting  a  new  trial  on  the  application 
of  the  defendant,  who,  it  was  suggested,  was  likely  to  die  before  the 
<&Qse  could  be  tried  a  second  time."  Acting  then,  on  the  principle 
of  the  maxim  that  the  necessary  delay  or  act  of  the  Court  shall  hurt 
IK)  man,  and  on  the  authority  of  Griffith  v.  Williams,  (1  C.  &  J.  47), 
"We  are  disposed  to  make  the  rule  absolute  for  a  new  trial  in  this 
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cause,  only  on  the  following^conditions :  1st.  That  the  personal 
presentatives  of  the  late  R.  Thomson  enter  into  a  bond,  undertak 
or  agreement,  that  this  verdict  shall  stand  as  security  for  the  rw 
of  the  new  trial,  providing  it  shall  be  in  plaintifTs  favor.  2nd.  *< 
dertaking  that  the  second  verdict  shall  be  entered  as  of  the  Asa 
when  the  cause  was  last  tried.  3rd.  Undertaking  not  to  asc 
error.  4th.  Notice  of  trial  shall  be  served  on  the  personal  reprei 
tatives  of  Dr.  Thomson,  and  on  the  attorney  on  the  record.  If  t! 
conditions  are  complied  with  before  the  first  day  of  Trinity  Tc 
the  rule  will  be  made  absolute  for  a  new  trial ;  otherwise  it  wil 
discharged. 

Weldon,  J. — I  regret  that  I  am  unable  to  concur  in  the  opii 
of  my  brother  Judges,  in  their  judgment  imposing  terms  upon  gn 
ing  a  rule  for  a  new  trial  in  this  cause.  The  grounds  upon  wl 
the  Courts  grant  new  trials  is,  in  their  discretion,  a  legal  discret 
but  when  evidence  has  been  rejected  which  ought  to  be  receivec 
when  evidence  has  been  received  at  the  trial  not  warranted  by 
rules  of  law,  it  ceases  to  be  a  matter  of  discretion,  and  new  trials 
granted  of  right,  ex  fhbito  justitice.  In  this  case,  there  have  1: 
tfiree  trials;  two  of  which  resulted  in  favor  of  the  plaintiff,  the  i 
of  which  was  set  aside  on  the  ground  of  rejection  of  proper  evidc 
offered  on  the  part  of  the  defendant,  the  other  upon  evidence  foi 
in  by  the  plaintiff  contrary  to  law;  the  third  trial  the  jury  could 
agree  upon  a  verdict  and  were  discharged,  so  that  I  may  say  1 
there  has  been  no  verdict  given  which  could  stand.  I  am  unabl 
find  any  case  where  conditions  were  imposed  upon  the  granting  < 
new  trial  ex  debit  justitioi.  In  GriflSth  v.  Williams  (1  C.  &  J. 
which  was  an  action  for  breach  of  promise,  the  verdict  was  son 
to  be  set  aside,  and  it  being  intimated  by  counsel,  that  so  dc 
would  defeat  justice,  as  no  verdict  could  be  given,  the  plaintiff  1 
ing  died.  "But  the  Court  intimated  there  would  be  no  diffictiltj 
this  ground,  if  they  thought  the  case  required  further  considerat 
as  they  could  impose  the  terms  of  the  verdict  being  entered  as  of 
Assizes  when  the  case  was  first  tried,  or  of  the  defendant  under! 
ing  not  to  assign  error.  And  Garrow,  B.,  mentioned  a  case  in  wl 
he  had  been  counsel,  where  the  King  s  Bench  had  imposed  sin 
terms."  I  have  examined  all  the  reports,  and  I  imagine  it  was 
case  of  Pleydell  v.  Lord  Dorchester  (7  T.  R.  529),  where  the  ver 
was  set  aside  for  excessive  damages,  it  being  a  mere  questioi 
property,  as  Garrow  was  one  of  the  counsel  in  that  case.  The 
thority  cited  in  that  case  was,  Wood  v,  Gunston,  in  Styles'  Rep 
(466)  and  on  reference  to  that  case  it  was  to  the  discretion  or 
Court  in  granting  a  new  trial  for  excessive  damages  only. 
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Court  allowed  the  defendant  to  have  a  new  trial  on  payment  of 
eosts,  and  judjzment  to  be  entered  on  this  verdict,  to  stand  as  a  secu- 
rity to  pay  what  shall  be  recovered  upon  the  next  verdict  In  these 
eases  there  were  verdicts  according  to  legal  evidence,  not  upon  ver- 
dicts given  upon  evidence  not  in  accordance  with  the  rules  of  law. 
I  consider  the  verdict  which  is  now  set  aside,  given  upon  improper 
evidence,  as  no  verdict;  and  therefore  no  conditions  should  be  im- 
posed upon  the  representative  of  the  defendant  on  setting  the  same 
aside.  If,  however,  I  am  wrong  in  this  view,  in  differing  from  the 
rest  of  the  Court,  the  plaintiff  will  suffer  no  injustice,  as  the  majority 
of  the  Court  make  the  rule  for  a  new  trial  subject  to  conditions. 


Clkmentson  v.  Hammond. 
Ex  Parte  Pearson. 

Atiiird  party  camiot  apply  to  set  aaide  an  attachment  issued  under  "The  Insolvent 
Act  of  1869,"  and  under  which  pn)perty  claimed  by  him  has  been  seized,  on  the 
ground  that  the  attachment  has  l>een  irregularly  issued.  He  must  resort  to  his  com- 
mon law  remedy. 

'  This  was  an  appeal  from  a  decision  of  the  County  Court  Judge  of 
York.  The  application  was  made  under  the  50th  Sect,  of  "The  In- 
solvent Act  of  1869,"  on  behalf  of  William  T.  Pearson,  to  release 
certain  lumber  which  he  claimed  to  be  his  property,  but  which  had 
been  taken  from  him  under  an  attachment  issued  against  Hammond, 
under  "llie  Insolvent  Act  of  1869,"  for  compulsory  liquidation,  at 
tte  suit  of  Clementson.  The  grounds  of  the  application  were: — 1. 
The  attachment  was  iiregular,  as  Hammonds  were  not  residents  of 
the  Province,  and  not  subject  to  the  jurisdiction  of  the  Court.  2. 
If  subject  to  the  Insolvent  Act,  they  would  only  be  so  in  the  County 
of  Victoria,  where  they  had  formerly  resided.  3.  No  proof  of  debt 
to  warrant  the  attachment.  4.  No  proof  of  any  act  of  insolvency 
within  three  months.     The  County  Court  Judge  decided  that  third 

Krties  could  not  raise  these  objections  to  the  proceedings  under  the 
solvent  Act;  they  could  only  be  raised  by  the  insolvents,  and  that 
the  summary  remedy  givon  against  the  assignee  by  section  50  did 
not  apply  to  a  claim  of  this  kind. 

0.  F.  Gregory,  for  the  appellant,  contended  that  the  Insolvent  Act 

bad  taken  away  the  party's  common  law  remedy,  and  that  these 

-objections  to  the  validity  of  the  proceedings  could  be  taken  by  a 

third  partj''.     The  affidavit  on  which  the  attachment  issued  was  in- 
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sufficient;  it  did  not  show  sufficient  facts  to  warrant  it.  No  Act  oi 
Insolvency,  within  three  months,  was  shown,  as  required  by  section 
18.  The  Hammonds  had  resided  in  Victoria,  and  absconded  to  the 
State  of  Maine  in  the  fall  of  1869.  If  within  the  jurisdiction  of 
the  Act  they  could  only  be  proceeded  against  in  the  district  where 
they  had  resided,  and  not  in  York. 

Fra8&i\  contra.  The  Act  cannot  take  away  the  common  law  ri^t 
of  the  party.  Whether  the  proceedings  are  regular  or  not,  no  one 
but  the  insolvent  can  apply  to  set  them  aside.  If  the  proceedings 
are  void  for  want  of  jurisdiction,  there  would  be  no  justification  in 
an  action  of  trespass.  It  is  quite  immaterial  whether  the  insolventa 
were  residents  of  the  Province  since  September,  1869.  Alexander 
u  Vaughan,  (Cowp.  398);  Ex  parte  Smith,  (Cowp.  402);  Allen  tt 
Cannon,  (4  B.  &  Aid.  418);  Inglis  v.  Grant,  (5T.  R.  530);  WiUiams 
u  Nunn,  (1  Taunt  270).  If  the  party  left  a  domicil  in  this  Province 
and  absconded,  the  Judge  of  any  County  Court  has  jurisdiction. 
Sect.  50,  under  which  the  application  was  made,  only  applies  where 
the  property  seized  is  the  property  of  the  Insolvent,  and  not  where 
a  third  party  claims  the  property  absolutely. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court 

We  cannot  discover  any  error  in  the  conclusion  at  which  iJie  Judge 
of  the  County  Court  arrived.  If  the  property  of  Mr.  Pearson  has 
been  in  any  way  interfered  with,  either  by  the  assignee  or  the  sheriff 
at  his  instance,  he  has  his  common  law  remedy,  to  which  we  think 
he  must  resort.  We  cannot  conceive  that  Mr.  Peai-son  can  have  a 
right  to  interfere  with  the  proceedings  in  insolvency,  and  to  have 
them  set  aside,  siniply  because  he  alleges  his  property  has  been  im- 
properly seized.  We  think,  with  the  County  Juc^e,  he  had  no  lociu 
atmidi  to  warrant  his  making  such  an  application. 

Dismissed  with  costs. 


Patton  (Executor  of  Hastings)  v.  Harding. 

Where  a  cause  was  entered  at  the  Circuit  and  afterwards  referred  to  an  arbitrator  and 
an  award  made,  the  Judge  on  the  Circuit  can  grant  a  certificate  for  costs. 

This  case  was  entered  at  the  St.  John  Circuit  Court,  before  Allek» 
J.,  and  afterwards  referred  to  an  arbitrator,  who  made  an  award  of 
$20  to  the  plaintiff.  Application  was  then  made  to  the  Judge  for 
his  certificate  to  enable  the  plaintiff  to  obtain  costs,  and  he  refused 
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80  on  the  ground  that,  the  case  not  having  been  tried  before 
le  could  not  certify  whether  it  was  a  proper  case  for  the 
me  Court  or  not. 

S.  WetTnore  on  a  former  day  in  this  term  moved  for  an  order 

ve  of  the  Judge,  contending  that  the  case  having  been  entered 

Circuit,  although  referred  to  arbitration  afterwards,  the  Court 

not  put  the  plaintiif  in  a  worse  position  than  if  it  had  been 

r.  Wddon,  contra,  contended  that  the  Judge  could  not  certify, 
e  facts  did  not  come  before  him.  [Ritchie,  C.  J.:  Seely  v. 
,  (3  Allen  246)  is  a  case  precisely  in  point  There  the  Court 
iiat  the  Judge  could  certify,  as  they  could  not  say  that  the  case 
ot  tried  before  the  Judge,  when  the  postea  said  it  was].  In 
ise  it  appeared  that  the  amount  had  been  reduced  by  set-off. 

Cur.  adv,  vult 

CHIE,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

think  this  case  is  governed  by  Seely  u  Styles,  (3  Allen  246) 
lat  the  learned  Judge  has  power  to  certify. 


Domville  v.  Keavan. 


fvin  the  Court  held  that  the  plaintiff  conld  not  recover  special  damages  unless 
rth  in  the  declaration,  but  only  for  such  loss  as  was  the  necessary  result  of  the 
tion  of  the  goods. 

Dg  evidence  of  damages,  it  is  the  duty  of  a  witness  to  state  facts,  from 
I  the  jury  may  draw  conclusions.  A  statement  by  the  plaintiff,  that  in  con- 
noe  of  the  detention  of  his  goods  he  sustained  danuiges  to  the  amount  of  $3000, 
mt  giving  any  facts  to  show  how  this  amount  was  niade  up,  is  not  evidence. 

3  was  an  action  of  replevin  for  detaining  a  quantity  of  iron 
>d  by  the  plaintiff,  which  was  shipped  in  EIngland  by  Ducasse 
%VL  &  Co.,  on  boai'd  the  ship  Choice  of  whidi  the  defendant 
naster.  The  declaration  contained  no  alle^tion  of  special 
1^  on  account  of  the  detention  of  the  iron.  Heas — Isb.  Non- 
2nd.  Property  in  Ducasse  Claveau  &  Co.;  on  these  issue  was 
u  At  the  trial  before  Allen,  J.,  at  the  St.  John  August  Circuit 
70,  it  appeared  that  the  ship  Chjoice^  left  London  in  April, 
with  an  assorted  cargo,  and  arrived  in  St.  John  on  May  25th. 
rend  belonged  to  lU^bert  Rankin  &  Co.    A  portion  of  the 
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carso  was  278  tons  of  puddled  bar  iron,  shipped  by  Ducasse  Clav 
&  So.,  "to  order."  A  small  portion  of  the  iron  was  between  d« 
the  bulk  of  it  was  under  the  rest  of  the  cargo.  A  day  or  two  ail 
the  arrival  of  the  vessel,  the  plaintiff  applied  to  Mr.  Ames,  clerl 
R.  Bankin  &  Ca,  stating  that  he  was  the  owner  of  the  iron,  ] 
ducing  what  he  said  was  a  bill  of  lading,  and  urging  Mr.  Ames 
deliver  him  the  iron  or  any  portion  of  it  as  soon  as  possible. 
Ames  told  him  that  as  the  bills  of  lading  were  drawn  to  order, 
must  produce  an  indorsed  bill  before  he  could  get  the  iron. 
Domville  stated  that  he  had  no  indorsement,  but  he  had  what 
considered  authority  sufficient  to  entitle  him  to  get  the  iron,  and 
produced  a  letter  which  Mr.  Ames  did  not  read.  This  letter,  wl 
was  put  in  evidence,  subject  to  objection  of  defendant's  counsel '' 
dated  London,  May  6th,  after  the  Choice  had  sailed.  It  endc 
the  invoice  of  the  iron  and  the  bill  of  lading;  stated  that  Duci 
Claveau  &  Co.  had  purchased  this  iron  and  also  some  crockery  w 
for  Mr.  Domville,  and  acknowledged  the  receipt  of  a  bill  of  excha 
for  £1,800.  Mr.  Ames  told  Mr.  Domville  that  if  he  had  not  a  pi 
erly  indorsed  bill  of  lading  he  must  see  Mr.  Francis  Fergusdi 
member  of  the  firm  of  R.  Kankin  &  Co.  He  did  see  Mr.  Fergui 
but  he  also  declined  to  deliver  the  iron  unless  Mr.  Domville  prc^u 
a  duly  indorsed  bill  of  lading.  Mr.  Domville  applied  to  Mr.  Fraa 
Collins,  who  was  known  to  be  the  agent  in  St.  John  of  the  shipp 
and  Mr.  Collins  offered  to  indorse  the  bill  if  Mr.  Domville  gave  i 
security.  Mr.  Domville  offered  him  S.  J.  Scovil,  but  this  secui 
Mr.  Collins  did  not  consider  satisfactory,  and  he  then  suggested  t 
Mr.  Domville  should  telegraph  to  the  shippers  on  the  subject,  a£ 
had  received  no  instructions.  Mr.  Domville  did  so,  and  they  t 
graphed  to  Mr.  Ferguson,  who  saw  Mr.  Collins  on  the  subject.  A 
some  negotiation  it  was  agreed  that  if  Mr.  Collins  indorsed  the 
of  lading  the  iron  would  be  delivered  to  Mr.  Domville,  but*  on  1 
condition,  however,  that  he  was  to  receive  the  iron  as  it  came  fi 
the  ship,  and  to  insist  no  further  on  their  weighing  it  to  him.  1 
he  assented  to  when  Mr.  Collins  indorsed  the  bill,  but  he  said  t 
although  he  would  take  the  iron  away  he  would  afterwards  wc 
it  himself  and  hold  the  ship  accountable  if  there  were  any  deficiei 
He  again  applied  for  the  iron,  but  he  refused  to  indorse  the  bil 
lading  in  the  usual  way,  insisting  still  that  he  would  acknowle 
the  receipt  only  of  the  iron  he  actually  received.  Mr.  Ames  told  1 
that  the  bill  of  lading,  although  it  stated  the  quantity  of  iron, 
not  bind  them  to  deliver  any  specific  quantity  as  it  contained 
words  "weight  unknown."  Mr.  Domville  swore  that  he  offeree 
place  the  bill  in  the  hands  of  a  third  party  and  to  indorse  on  it 
quantities  of  iron  as  he  received  them  from  time  to  time^  or 
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acknowledge  by  indorsation  that  he  had  received  a  quantity  said  to 
be  so  much,  but  that  he  refused  to  acknowledge  the  receipt  abso- 
lutely.   Mr.  Ames  stated  that  the  vessel  was  cQscharged  in  fifteen 
working  days,  and  the  work  was  jSnished  on  June  IGth.    Tins  was 
about  the  usual  time.    That  she  was  not  delayed  an  hour  to  cause 
inconvenience  to  Mr.  Domville;  but,  by  his  directions  some  of  the 
iron,  which  might  have  been  discharged  sooner,  was  allowed  to  re- 
main in  the  vessel  because  Mr.  Domville  was  making  this  trouble, 
and  others  who  were  making  no  trouble  were  pressing  to  get  their 
goods.    When  the  iron  was  all  landed  he  went  to  Mr.  Domville*s 
office  and  told  him,  and  offered  then  to  make  deliveiy  of  the  iron 
if  he  would  exchange  bills  of  lading  with  him,  as  was  the  custom, 
giving  witness  the  bill  of  lading  indorsed  by  Mr.  Collins,  which  he 
understood  he  had,  with  his  own  indorsement.     Mr.  Domville  refused 
to  indorse  the  bill  in  the  usual  way,  but  offered  to  state  on  the  bill 
that  he  had  received  a  quantity  of  iron.     This  Mr.  Ames  would  not 
be  satisfied  with.     He  stated  that  he  had  several  interviews  with 
Mr.JDomville,  but  he  would  not  consent  to  indorse  the  bill  as  required. 
On  June  19th  Mr.  Domville  replevined  the  iron.     He  swore  that 
because  of  the  delay  he  lost  in  actual  cash  $3,000,  besides  what  he 
lost  by  reason  of  his  not  being  able  to  fulfil  contracts  he  had  made. 
fle  did  not  state  how  this  amount  was  made  up,  and  the  evidence 
Was  objected  to  on  the  ground  that  no  e\'idence  of  damage  could  be 
given  without  a  special  allegation  in  the  declaration.     Mr.  Robert 
•Heed,  Mr.  George  Thomas,  Capt.  Cronk  and  Mr.  Ames  all  proved 
that  it  ia  the  custom  to  require  an  exchange  of  bills  of  lading  before 
j[Oods  are  delivered  from  a  ship,  and  that  when  the  bill  is  drawn  to 
Order,  that  is  to  the  order  of  the  shipper,  it  must  be  indorsed  by  the 
shippers  or  their  agent.     Mr.  Ames  knew  of  only  one  case  in  tiiteen 
years  in  which  he  departed  from  this  rule,  and  that  he  did  on  his 
CEwn  responsibility  when  he  wished  to  get  rid  of  some  powder.     Mr. 
rrhomas  knew  of  only  one  case,  and  in  that  his  instructions  had 
l^een  violated  and  some  goods  delivered  to  Mr.  Domville.     Capt. 
.  CJronk  knew  of  no  such  case  in  his  experience  of  many  years. 

The  learned  Judge  directed  the  jury  that  the  issues  to  be  settled 
\xy  them  were  only  two :  1st.  Did  the  defendant  have  and  retain  the 
gjoods  at  the  place  mentioned  in  the  declaration  ? 

2nd.  Were  these  goods  the  property  of  Ducasse  Claveau  &  Co.,  or 
of  the  plaintiflT.  There  could  be  little  doubt  that  on  the  first  they 
:txiii8t  find  for  the  plaintifi:  As  to  the  second  issue — if  the  iron  was 
Jyorchased  for  the  plaintiff,  and  he  paid  for  it,  and  it  was  shipped  to 
Um  by  Ducasse  Claveau  &  Co.,  it  was  his  property,  and  that  issue 
nnst  be  found  in  his  favor ;  as,  on  the  plea,  he  thought  no  question 
curose  about  the  bill  of  lading.    As  to  damages,  if  the  iron  was  the 
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plaintifiF's  property  and  was  detained,  he  was  entitled  to  reasoni 
damages.  If  they  believed  the  defendant  kept  the  iron  for  the  t 
pose  of  annoying  Mr.  Domville,  it  would  be  a  ground  for  exempi 
damages ;  but,  ii  not,  and  the  defendant  honestly  believed  tha^ 
was  not  bound  to  deliver  it  without  the  production  of  a  bill  of  lad 
indorsed  b}'  the  shipper,  it  would  not  be  a  ground  for  exempi 
damages,  even  though  he  might  be  mistaken  in  law.  The  o 
evidence  they  had  as  to  damages  was  Mr.  Domville  s  statement  t 
he  lost  83,000.  They  were  not  told  how  this  was  made  up.  1 
was  not  satisfactory  evidence,  though,  perhaps  it  was  the  fault  of 
defendant's  counsel  in  not  cross-examining  that  it  was  not  m 
more  clear.     The  jury  found  for  the  plaintiff;  damages  $2,000. 

S.  R.  ThomaoTiy  Q.  C,  in  Michaelmas  Term,  moved  for  a  new  ti 
on  the  grounds  of  misdirection  and  improper  admission  of  evide] 
He  contended  that  the  learned  Judge  had  misdirected  the  jury  ai 
the  proper  measure  of  damages ;  that  he  should  have  told  them  t 
the  plaintiff,  having  alleged  no-  special  damage  in  the  declarat 
and  having  merely  stated  broadly  that  he  had  sustained  damages 
the  amount  of  $3,000,  without  riving  any  particulars  of  how  it  "^ 
made  up,  the  evidence  was  insufficient,  and  that  the  proper  meas 
of  damages  was  the  difference  in  the  market  value  of  the  i 
between  the  time  it  should  have  been  delivered,  and  the  time  it  ^ 
delivered ;  that  there  being  indorsed  bills  of  lading  given  i 
required,  the  defendant  was  entitled  to  have  such  presented  to  1 
before  delivering  the  goods,  and  not  to  regard  the  letter  presen 
from  Ducasse  Claveau  &  Co.  Chitty  on  Carriers,  246,  268  and  S 
Abbot  on  Shipping,  279.  The  letter  produced  from  Ducasse  Clav 
&  Co.,  dated  9th  May,  was  inadmissiole  in  evidence,  because  it  "^ 
written  behind  the  defendant's  back,  after  the  goods  were  ship] 
and  fifteen  days  after  the  ship  left  London.  A  rule  ni»i  be 
granted. 

A,  L,  Palmer,  Q.  C,  showed  cause  in  Hilary  Term.  The  issui 
this  case  is  narrowed  down  to  the  question  whether  the  plauD 
owned  the  goods  or  not.  It  being  found  that  he  was  the  owi 
the  verdict  must  be  for  him.  As  to  the  admissibility  of 
letter  of  the  9th  May,  the  defendant  having  pleaded  property 
Ducasse  Claveau  &;  Co.,  what  would  have  been  evidence  agai 
them  is  evidence  against  him,  and  the  letter  shows  that  they  were 
the  owners  of  the  iron,  but  the  plaintiff.  In  regard  to  the  questioi 
damages,  the  evidence  riven  is  sufficient,  and  the  defendant  has 
given  a  particle  of  evidence  to  show  that  the  plaintiff  has  not  f 
tained  as  much  damages  as  he  swore  he  did  sustain  by  the  unlan 
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Q  of  the  goods;  nor  did  tiiej  attempt  to  disprove  his  testi- 
r  cross-examinatioiL 

Thomson,  Q.  C,  contra.  The  grounds  on  which  the  rule 
id.  for  have  not  been  answered.  Here  the  goods  were  ship- 
fOndon  and  indorsed  bills  of  lading  given  in  four  parts.  The 
it  was  not  authorized  to  deliver  the  goods,  except  upon  the 
on  of  a  properly  indorsed  bill  of  lading ;  and  can  it  be  con- 
hat  he  was  bound  to  deliver  on  the  prcKluction  of  one  bill  of 
inindorsed,  which  might  have  been  obtained  fraudulently. 
as  no  warrant  whatever  for  the  admission  in  evidence  of  the 
rom  Ducasse  Claveau  &  Co.,  May  9th.  It  is  said  that, 
we.  pleaded  that  the  goods  belonged  to  D.  C.  &  Co.,  the 
had  a  right  to  put  in  evidence  their  declaration  in  regard  to 
ership  of  the  goods ;  but  it  was  res  inter  alios  acta.  Can  it 
nded  that,  after  they  have  made  a  contract  with  us,  binding 
liver  the  goods  only  on  the  production  of  an  indorsed  bill  of 
.hey  can,  by  the  production  of  a  letter  written  long  after- 
behind  our  backs,  make  us  liable  for  damages  for  non- 
? 

5  case  of  the  Marie  Joseph,  (L.  R.  1  P.  C.  App.,  219),  it  is 
t  a  bill  of  lading  by  indorsement  passes  the  property  to  the 
,  subject  only  to  the  right  of  an  unpaid  vendor ;  and,  in  the 
iihe  Argentina,  (L.  R  1  Ad.  &  Ecc  370),  the  same  doctrine  is 
rn.  But,  assuming  the  defendant  should  have  delivered  the 
le  plaintiff  would  only  be  entitled  to  nomial  damages,  the 
it  having  good  reason  to  think  that  he  was  entitled  to  hold 
ds.  The  plaintiff  was  only  kept  out  of  them  a  few  days. 
[lot  show  now  he  had  sustained  any  loss.  He  says  the  loss 
KM),  but  gives  no  reasons,  and  is  his  naked  Jp86  dixit  to  be 
I  to  the  damages,  when  none  are  shown  ?  Wilson  v.  Lanca- 
Yorkshire  Railway  Company,  (9  C.  B.,  N.  S.  632).  Such 
I  could  only  be  recovered  as  special  damages,  but  no  special 
is  set  out  in  the  declaration,  and  that  being  the  case,  the 
mages  for  which  he  can  recover  are  those  arising  from  the 
alne  caused  by  the  detention.  The  Judge  should  have  given 
r  direction  as  to  the  measure  of  damages.  Knight  u  Egerton, 
07). 

Cwr.  adv.  vxdt 

H,  J^  now  delivered  the  judgment  of  the  Court. 

in»  an  action  of  replevin  for  a  quantity  of  iron  claimed  by 
nkiff,  whidi  was  shipped  in  England  on  board  a  vessel  of 
h^dafendant  was  master.    The  defendant  pleaded :  1st.  Non 
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cepit.     2nd.  Property  in  Ducasse  Claveau  &  Co.,  on  which  issue  was 

joined. 

At  the  trial  the  plaintiff  was  examined  as  a  witness,  and,  on  his 
speaking  of  the  time  the  iron  had  been  detained  by  the  defendant 
after  it  was  discharged  from  the  vessel,  and  the  purpose  for  which  he 
required  it,  the  defendant's  counsel  objected  that  no  evidence  of 
damage  could  be  given  without  a  special  allegation  in  the  declaration. 
I  held,  according  to  the  case  of  Firth  i\  Fitzpatrick,  (Hil.  T.  1866), 
that  substantial  damages  might  be  recovered  in  this  action,  as  in 
trespass :  the  plaintiff  then,  in  answer  to  a  question  by  his  counsel, 
stated  that  he  thought  the  actual  cash  injury  to  him  by  the  deten- 
tion of  the  iron,  was  §3,000.  He  was  not  cross-examined  on  this 
point. 

In  leaving  the  case  to  the  jury,  I  directed  them  that  if  the  iron 
w^as  the  plaintiff's  property  he  was  entitled  to  reasonable  damages 
for  the  detention  or  it,  and,  if  the  defendant  unnecessary  delayed  the 
di.scharge  of  it  from  the  vessel  for  the  purpose  of  annopng  the 
plaintiff,  it  would  be  a  ground  for  exemplary  damages ;  but  if  the 
defendant  detained  the  iron  because  he  honestly  belivered  that  he 
was  not  bound  to  deliver  it  without  the  production  of  a  bill  of  lading 
indoi-sed  by  the  shippers,  it  would  not  be  a  ground  for  exemplary 
daniat^es,  thou<T:h  he  miorht  be  mistaken  as  to  the  law.  That  the 
evidence  as  to  the  plaintiffs  damages  was  not  satisfactory,  as  there 
v,  as  nothing  to  show  how  the  amount  of  83,000  was  made  up,  though, 
perhiips,  that  was  the  fault  of  the  defendant  s  counsel  in  not  cross- 
examining  the  plaintiff  The  jury  gave  a  verdict  for  the  plaintiff 
for  S2,000. 

There  are  two  questions  in  this  case  arising  out  of  the  matter  of 
damages :  1st.  Whether  the  plaintiff  could  give  any  evidence  of 
special  damage  under  this  declaration ;  and,  2nd.  If  he  could,  whether 
it  was  properly  given  in  this  case.  As  to  the  first  point,  we  think  it 
is  clear  that  the  damages  which  the  plaintiff  sought  to  recover  in 
this  case,  viz.,  the  loss  he  had  sustained  by  not  being  able  to  get  the 
iron  for  the  purpose  of  being  manufactured  into  ship-knees,  were 
not  the  necessary  result  of  the  defendant's  detention  of  it ;  and, 
therefore,  that  such  damage  should  have  been  specially  alleged,  be- 
cause no  damage  beyond  what  the  law  implies  can  be  recovered  for, 
unless  it  is  specially  stated.  (1  Chit.  PI.  441.  Mayne  on  Dam.  315) 
Moon  V.  Eaphael  (2  Bing  N.  C.  310). 

The  object  of  stating  special  damage  is  to  let  the  defendant  know 
what  charges  he  must  be  prepared  to  meet.  How  could  the  defend- 
ant know  from  the  declaration  in  this  case,  that  the  plaintiff  intended 
to  claim  anything  beyond  the  damages  which  would  ordinarily  arise 
from  the  detention  of  the  iron,  and  that  he  intended  to  claim  such  a 
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lai^  amount  of  special  damages  as  he  alleges  he  has  sustained  by 
teing  prevented  from  manufacturing  the  iron  ?  Such  damages  can- 
not be  said  to  have  been  the  necessary  consequence  of  the  detention 
of  the  property. 

On  the  other  ground,  even  if  the  declaration  had  alleged  special 
damage,  we  think  the  statement  made  by  the  plaintiff  as  to  his 
damages  was  not  evidence.     If  such  evidence  can  be  given,  it  vir- 
tually allows  the  plaintiff  to  assess  his  own  damages,  and  substitutes 
his  judgment  for  that  of  the  jury — the  proper  tribunal  for  determin- 
ing the  damages.     The  proper  duty  of  a  witness  is  to  state  facts, 
from  which  the  jury  are  to  draw  conclusions,  and  make  up  their 
minds  as  to  the  amount  of  damages  the  plaintiff  has  sustained, 
TVhat  facts  were  proved  before  the  jury  in  this  case,  to  warrant  them 
ixx  finding  that  the  plaintiff  had  sustained  damages  to  the  extent  of 
^  shilling,  by  not  being  able  to  manufacture  the  iron  during  the  time 
itr  *was  detained?     Not  only  was  it  necessary  that  the  jury  should 
know  the  facts  and  circumstance.s  on  which  the  plaintiff  relied  to 
ixiake  out  his  claim  to  damages,  in  order  that  they  might  exercise 
"fcHeir  judgment  upon  them,  but  it  was  ecjually  necessary  that  the 
Judge  should  hear  them,  to  enable  him  to  direct  the  jury  as  to  their 
I>iroper  measure,  and  whether  or  not  the  damages  claimed  were  too 
^r^mote — a  matter  often  of  very  considerable  dimculty  to  determine, 
l»iat  which  it  would  be  entirely  out  of  the  power  of  the  Judge  to  do, 
^f   evidence  such  as  was  given  in  this  case  could  be  admitted.     See 
^Vilson  V,  The  Lancashire  and  Yorkshire  Railway  (9  C.  Bench,  N, 
'^.  632). 

For  these  reasons,  we  think  the  jury  were  not  properly  directed 
this  point,  and  that  the  rule  for  a  new  trial  must  be  made  abso- 
Ixate.    Knight  v,  Egerton  (7  Exch.  407). 

There  were  some  other  objections  taken  on  moving  the  rule,  but 
c  have  not  thought  it  necessary  to  consider  them,  as  our  opinion 
the  question  of  damages  is  decisive  against  the  verdict. 

Rule  absolute.* 

Ritchie,  C.  J.,  and  Wetmore,  J.,  took  no  part. 
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Nevins  and  Fraser,  v.  Cole  a>t>  Driluo. 

An  mffidftvit  to  hold  the  master  of  a  ship  to  bail,  for  seUing  goods  which  fom 
of  the  freight  of  the  veuel,  and  belonged  to  plaintiff,  must  show  affirma 
complete  cause  of  action,  and  that  the  sale  was  without  justification. 

It  is  no  objection  to  an  application  to  the  Court,  to  rescind  a  Judge  s  order 
a  defendant  to  bail,  that  an  applicatioii  is  pending  before  a  Judge  at  Cham 
discharge  the  defendant  out  of  custody  on  the  ground  of  an  irregularity  in  t 

This  was  an  application  to  set  aside  an  order  of  Mr.  Justice 
PON  made  on  the  2nd  February,  1871,  that  Joseph  Cole  and  ( 
Drillio  be  held  to  bail  in  the  sum  of  four  thousand  nine  hundn 
fourteen  dollars,  at  the  suit  of  James  Nevins  and  John  Fraser, 
Sapreme  Court.  The  affidavit  upon  which  the  order  was  mac 
as  follows: — 

''James  Nevins,  of  the  city  of  St.  John,  in  the  city  and  county  of  St.  Job 
bailder,  maketh  oath  and  saith  that  he  is  carrying  on  business  in  co-partnersh 
John  Fraser,  under  the  name,  style,  and  firm  of  Nevins  &  Fraser.  That  Mea 
^  &.  Wright  shipped  certain  goods  belonging  to  depouent  and  his  partner  ai 
pool.  Great  Britam,  on  Ixiard  a  certain  barque  calleci  the  Wiffl  Hunter,  at  Li 
aforesaid,  to  be  brought  to  St.  John  aforesaid.  That  Joeeph  Cole  was  and 
master  of  the  said  barque,  and  one  Gasper  Drillio,  of  Windsor,  Nova  iSootia 
owner.  That  the  said  master  signed  a  bill  of  lading  to  deliver  the  said  goods 
said  Nevins  k  Fraser  at  St.  John  aforesaid.  That  the  said  barque  has  arrivei 
John  aforesaid  with  only  a  part  of  the  said  goods  on  board.  That  upon  app 
to  the  master  he  informed  deponent  that  he  had  sold  canvas  and  twine,  and 
cordage  and  cooking  range,  belonging  to  the  said  Nevins  &  Fraser,  value  in  thi 
to  deponent  and  the  saidFraser,  or  m  the  market  at  St.  John,  over  the  freig! 
able  thereon,  of  upwards  of  four  thousand  nine  hundred  and  fourteen  dollars 
this  deponent  further  saith  that  as  both  the  said  captain  and  the  said  o\%-ner  a 
in  this  rrovince  and  do  not  reside  here,  unless  they  can  obtain  an  order  to  hoi 
to  bail  for  the  said  amount,  that  they  will  lose  the  amount.  That  he  is  advii 
believes  that  they  are  both  liable  to  deponent  for  his  said  goods  so  sold  as  afo: 

S,  R.  Thortisan,  Q.  C,  on  a  former  day  in  this  term  moved 
aside  Mr.  Justice  Weldon  s  order,  on  the  ground  that  the  affida 
wliich  it  was  founded  was  defective  and  insufficient ;  that  i 
closed  no  cause  of  action,  the  bill  of  lading  was  not  set  ou 
nothing  to  show  what  the  terms  of  the  contract  were  under 
the  goods  were  shipped ;  and  that  it  was  quite  consistent  wit 
statements  in  the  affidavit,  that  the  sale  of  the  goods  in  Newi 
land  by  the  master  of  the  vessel  was  justifiable  and  proper.  . 
nm  being  granted. 

A.  L.  Palmer,  Q.  C,  showed  cause.     The  order  is  entirely  re 
and  the  affidavit  sufficient.     It  states  that  the  goods  belonged 
plaintiff;  and  were  shipped  at  Liverpool  on  board  the  Wild  H 
to  be  delivered  to  the  plaintiff*  at  St.  John,  and  that  a  bill  of 
was  signed  to  deliver  them  to  the  plaintiff*  at  St.  John ;  th 
vessel  arrived  with  only  part  of  the  goods  on  board,  and  the  ci 
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admitted  that  he  had  sold  a  part  of  them.     Surely  if  we  show  that 

^e  sold  the  goods  that  is  prima  facie  evidence  that  he  sold  them 

wrongfully.     It  is  not  necessary  to  annex  a  copy  of  the  bill  of  lading. 

Tidd's  Prae.,  185-6.     Imlay  v,  EUefsen,  2  East,  453. 

* 
Allen,  J.,  now  delivered  the  judgment  of  the  majority  of  the 

Court.* 

We  think  the  affidavit  on  which  the  Judge's  order  to  hold  the 
defendants  to  bail  in  this  case  was  made,  is  insufficient,  and  that  the 
order  must  be  rescinded.  It  is  quite  consistent  with  the  statements 
in  the  affidavit,  that  the  sale  of  the  goods  by  Cole,  the  master  of  the 
vessel,  was  justifiable,  and  therefore  no  cause  of  action  is  disclosed 
"by  the  affidavit,  as  there  clearly  should  be.  An  objection  was 
"taken,  that  this  application  must  fail,  because  the  defendants  had 
^before  applied  to  the  Chief  Justice  at  Chambers  to  set  aside  their 
mrrest,  on  the  groimd  that  the  writ  contained  no  ac  etiam  clause— 
"which  application  was  still  pending — and  that  the  defendants  were 
Tx)und  to  bring  foi'ward  all  their  objections  in  the  first  instance,  and 
could  not  split  them  up  in  this  way.  We  do  not  think  this  objection 
should  prevail.  The  application  to  the  Chief  Justice  was  made  dur- 
ing the  present  term,  and  we  are  not  aware  of  any  decision  against 
"the  right  of  a  party  under  such  circumstances  to  apply  to  the  Court 
<luring  the  same  term.  But  in  addition  to  this,  the  application  to 
"the  Court  was  for  a  different  purpose  from  that  made  to  the  Chief 
J^ustice,  and  its  object  being  to  rescind  a  Judge's  order,  it  could  only 
3)roperly  be  made  to  the  Court. 

The  rule  will  be,  that  the  defendants  be  discharged  out  of  custody 
^n  filing  common  bail. 

Fisher,  J.,  dissented  on  the  latter  ground,  viz.,  that  the  defend- 
ants had  no  right  to  split  up  their  objections,  but  should  have  taken 
'"them  all  in  the  first  instance. 


*  This  case  waa  decided  in  Hilary  Term. 


I 
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The  plaintiff  contracted  with  B  to  complete  certain  mason  work  on  a  house  within  thi 
months,  tlie  defendant  indorsing  on  the  agreement  a  guarantee  of  the  payment 
the  sums  in  it  set  forth  in  the  manner  therein  contained.     The  work  was  not  coi 
pleted  within  the  time  specified,  owing,  as  the  plaiutiflf  alleged,  to  the  neglect  of 
to  supply  the  materials. 

Held,  That  the  plaintiff  could  not  recover  against  the  surety,  the  latter  being  releas 
by  the  plaiutin 's  neglect  to  complete  the  work  in  the  time  specified  in  uie  agn 
ment. 

This  action  was  tried  before  Ritchie,  C.  J.,  in  August,  18C 
and  a  rule  nisi  for  a  nonsuit  pursuant  to  leave  reserved  obtain* 
the  following  Michaelmas  Term  : — 

The  facts  are  fully  set  forth  in  the  judgment  of  the  Court. 
The  case  was  argued  in  Hilary  Term,  18G0,  when 
A.  L.  Palmer,  Q.  C,  showed  cause,  and 
Duffy  Q.  C,  was  heard  in  support  of  the  rule. 

Cur.  adv.  tmlt 

Allen,  J.,  delivered  the  judgment  of  the  Court  in  Miehaelm 
Term,  1870. 

This  was  an  action  on  a  guarantee.  Thomas  A.  Barker  was  ei 
ployed  by  one  Adams  to  build  a  house.  Barker  contracted  wii 
the  plaintiff  to  do  certain  portions  of  the  work  by  a  written  agre 
ment,  by  which,  after  reciting  that  Barker  was  building  for  Adan 
the  plaintiff  agreed  to  finish  the  mason  work  within  three  montl 
according  to  the  plan  in  the  possession  of  Barker,  to  the  satisfactic 
of  Munroe,  the  superintendent,  and  Barker  contracted  to  pay  plai 
tiff  S337,  of  which  S1G8  was  to  be  paid  when  the  attic  and  baseme: 
were  finished  and  the  principal-  stories  scratch  coated,  and  tl 
balance  when  the  whole  mason  work  was  completed.  This  agre 
ment  is  dated  the  Gth  March,  18G7,  and  indoi-sed  upon  it  is  tl 
following : — 

*'I  hereby  guarantee  the  payment  of  the  sums  in  this  agreement  set  forth,  in  t 
manner  therein  contained  by  the  said  Thomas  A.  Barker.     Dated  (Hh  march  18G7." 
"No  extra  work  to  be  done  unless  ordered  by  the  superintendent. " 

Bartlett  Ljnglev. 

The  plaintiff  proved  that  Lingley  would  not  sign  the  guarant 
until  this  last  memorandum  was  put  on  the  agreement.  The  plai 
tifi'  also  proved  that  he  proceeded  to  do  the  work,  that  he  w. 
delayed  for  want  of  materials ;  that  he  applied  to  Barker  for  thei 
but  did  not  get  them ;  that  the  want  of  lime  delayed  him ;  that  1 
was  delayed  some  time  for  sand ;  and  that  he  could  not  finish  il 

1'ob  within  the  three  months  for  w^ant  of  materials ;  that  if  he  hi 
lad  materials,  three  months  would  have  been  ample  time.     He  say 
"  All  the  register  grates,  mantles  and  tiles  for  the  hearths  were  n 
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there  till  after  the  three  months ;  as  soon  as  they  came,  I  put  them 
up;  after  they  were  in,  the  job  was  finished.  Some  time  about  the 
last  of  August  the  job  was  finally  complete."  There  was  extra  work 
done  by  order  of  Munroe,  the  superintendent,  and  to  his  satisfaction. 
The  plaintifiF  received  the  first  payment  of  $168,  and  now  claims 
from  the  defendant  the  second  payment,  and  the  amount  of  the  extra 
work.  On  the  trial,  Mr.  Duff*  moved  for  a  nonsuit  on  the  ground 
that  the  plaintiflf  had  not  made  out  a  case  for  the  jury.  That  the 
plaintiff  was  to  do  certain  work  in  a  certain  manner  and  within  a 
certain  time,  and  the  g\iarantee  was  only  to  pay  for  work  so  done, 
and  plaintiflT  proved  that  the  work  was  not  done  in  accordance  with 
the  contract;  that  Lingley  did  not  guarantee  that  Barker  should 
furnish  the  materials;  that  there  was  no  evidence  under  the  first 
count,  and  under  the  second  count  he  was  bound  to  show  that  the 
defendant  guaranteec^  the  performance  of  the  contract. 

The  verdict  was  taken  by  consent  for 8168  50 

Extras :33  00 

Interest  from  August,  $10.40  and  $1.98 12  38 

8213  88 

with  leave  to  enter  a  nonsuit  should  the  Court  be  of  opinion  that 
the  plaintiff  was  not  entitled  to  recover.  In  Michaelmas  Tenii  a 
motion  was  made  for  a  nonsuit  on  the  points  reserved  at  the  trial, 
and  on  the  grounds  that  there  was  no  evidence  to  support  the  first 
count,  and  that  as  to  the  seconJ  the  consideration  for  the  promise 
was  not  proved  as  laid,  and  that  no  considemtion  was  proved  to  sup- 
port the  promise.  We  think  that  to  enable  the  plaintiff  to  recover, 
it  was  necessary  for  him  to  aver  and  show  that  he  performed  the 
work  within  three  months,  and  that  the  money  he  now  claims  from 
the  defendant  became  due  in  accordance  with  the  express  terms  of 
the  contract;  and  that  it  would  not  be  sufiicient  for  him  to  allege 
the  non-performance,  and  assign  as  a  reason  therefor,  the  non-supply 
of  the  materials  by  Barker.  We  think  the  plaintiff  took  on  him- 
self the  risk  of  Barker's  supplying  the  materials.  They  may  have 
been  on  hand,  or  he  may  have  been  cognizant  of  an  arrangement 
made  by  which  they  would  be  supplied  in  time,  or  he  may  have  had 
confidence  in  Barker  that  they  would  be  supplied,  and  therefore  re- 
quired no  security  from  him  with  reference  to  the  materials.  Be 
fliis  as  it  may,  he  only  took  security  for  the  payment  of  the  sums 
in  the  agreement  set  forth  in  the  manner  therein  contained  by  Bar- 
ker. By  that  agreement,  the  work  was  to  be  done  in  three  months, 
and  the  last  payment  was  to  be  made  when  the  work  was  completed. 
Bv  not  completing  the  work  within  the  time  stipulated,  the  plaintiff 
himself  prevented  payment  being  made  in  the  manner  set  forth  in 
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the  agreement,  and  therefore  released  the  defendant  from  liability 
with  reference  thereto;  for  a  surety  has  a  right  to  stand  on  the  very 
terms  of  his  contract;  the  claim  against  him  is  strictissinii  jwris, 
and  the  plaintiff  must  show  that  the  terms  of  the  guarantee  have 
been  strictly  complied  with.  As  against  a  surety,  a  contract  cannot 
be  carried  beyond  the  strict  letter  of  it.  Therefore,  as  said  by  Best, 
C.  J.,  in  Evans  v,  Whyle,  (5  Bing.  488):  "Guarantees  ought  to  receive 
a  strict  construction;  and  they  should  be  so  drawn  up  as  to  embrace 
in  terms  the  dealing  intended  to  be  guaranteed."  The  rule  for  enter- 
ing a  nonsuit  must  be  made  absolute. 


McGowAN  V.  Betts. 

AprQ  15th,  1871. 

Where  an  application  to  set  aside  a  writ  of  replevin  was  dismissed  with  costs ;  Held, 
That  the  Sheriffs  charges  for  taking  care  of  the  articles  replevied,  could  not  he 
taxed  as  part  of  the  costs  of  the  application. 

Tack,  Q.  C,  on  a  former  day  in  this  term  moved  for  a  review  of 
the  Master *s  taxation  of  costs  in  this  cause.  It  appeared  that  this 
was  an  action  of  replevin  for  a  vessel;  that  the  writ  was  issued  on 
30th  August,  1870,  and  the  vessel  seized  by  the  sheriff  of  Westmor- 
land; that  an  application  was  afterward  made  to  set  aside  the  writ, 
which  application  was  dismissed  with  costs,  and  that  in  the  taxation 
of  the  costs,  a  charge  of  $240  wad  allowed  for  the  sheriff's  expenses 
taking  care  of  the  vessel  pending  the  application  to  set  aside  the 
writ.  Tuck  contended  that  that  application  being  merely  an  inter- 
locutory proceeding,  sheriff's  fees  could  not  be  taxed,  as  they  would 
be  costs  in  the  cause.  If  these  fees  were  now  paid  to  the  sheriff, 
and  the  defendant  succeed  in  the  action,  it  would  be  impossible  for 
him  to  recover  them  back  from  the  plaintiff.  [Ritchie,  C.  J.:  Sher- 
iff's fees  are  not  taxable  on  an  interlocutory  application  of  this  kind. 
Whatever  fees  the  sheriff  is  entitled  to,  will  be  costs  in  the  cause. 
Allen,  J.:  The  suit  is  still  going  on.  When  it  is  determined,  will 
be  the  time  for  the  sheriffs  charges  to  be  taxed]. 

A  rule  nisi  having  been  granted. 

S,  R,  Thomson,  Q.  C,  for  the  plaintiff,  and  A.  L.  Pahner,  Q.  C, 
for  the  defendant,  now  stated  that  they  would  submit  the  question 
to  the  Court  without  argument. 

Per  Ciiriam,  We  are  all  of  opinion  that  sheriff's  fees  are  costs 
in  the  cause,  and  not  part  of  the  costs  of  the  application  to  set  aside 
the  writ;  therefore  there  must  be  a  re-taxation. 

Rule  absolute. 


CASKS 


ARGUED  AND  DETERMINED 


IN  THE 


Supreme  Court  of  New  Brunswick, 

IN  TRINITY  TERM, 
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Jones  v.  DesBrisay. 


insolvent  who  has  made  a  voluntary  assignment  under  "The  Insolvent  Act  of 
1869,'*  cannot  move  to  set  aside  a  fi.  fa,  issued  by  a  judgment  creditor  against  his 
property. 

I^ffy  Q.  Cm  moved  to  set  aside  a  fi.  fa.  execution  issued  in  this 

in  May  last.     It  appeared  that  in  January,  1870,  the  defendant 

^=^nade  a  voluntary  assignment  of  his  property  under  '*The  Insolvent 

^Act  of  1869;"  that  the  plaintiff,  who  was  a  judgment  creditor  pre- 

'>rious  to  the  assignment,  had  proved  his  claim  before  the  assignee, 

^uid  had  since  issued  the  fi.  fa.,  and  levied  on  and  sold  the  real  estate 

-^f  the  defendant.     [Ritchie,  C.  J.:  What  locv^  standi  has  the  de- 

^fendant  got  if  he  is  an  insolvent?     Has  not  all  his  property  passed 

^  the  assignee?     It  is  for  the  assignee  to  come  in  and  move  to  set 

^he  execution  aside,  if  it  has  been  improperly  issued.] 

A.  L,  Pahner,  for  the  plaintiff,  was  not  called  on. 

Per  Curium.  Motion  refused. 


Hebert  v.  Hanington. 


l^en  a  party  petitions  against  the  return  of  a  sitting  member  under  32  Vict.  cap.  32» 
on  the  grouna  of  bribery,  it  is  sufficient  for  him  to  show  that  he  was  a  candidate  de 
faeto,  and  he  is  not  required  to  set  out  his  qualifications  in  the  petition. 

In  this  case  Mr.  Justice  Allen  submitted  for  the  opinion  of  the 
'Oourt  the  question  whether  the  petitioner  was  properly  qualified  to 
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petition  under  "The  Bribery  and  Corruption,  and  Election  P< 
Act,  1869,"  and  whether  the  member  elect  could,  on  the  trii 
a  petition  for  bribery,  raise  the  question  of  the  petitioner 
qualified  to  be  a  candidate  at  the  election,  he  having  been  a 
oate  cle  facto. 

A,  L.  Falvier,  Q.  C,  for  the  respondent.  The  petitionei 
petitions  under  the  Act  of  1869  (32  Vict.,  cap.  32)  as  having  1 
candidate.  It  is  as  a  candidate  that  he  appeal^,  and  unless  1 
show  that  he  was  properlv  qualified  to  be  a  candidate,  he  ] 
locus  standi.  Only  candidates  and  electors  are  entitled  to  pe 
and  he  having  petitioned  as  a  candidate,  cannot  now  cure  any 
in  his  qualification,  by  proving  his  right  to  be  an  elector.  I  cc 
that  we  can  contest  any  of  the  allegations  in  the  petition,  and 
that  although  he  was  a  candidate  de  facto,  he  was  not  a  legal 
date.  The  first  question  to  be  considered  is,  was  the  petitioner 
fied  to  be  a  candidate?  By  18  Vict.,  cap.  37, sec.  20,  the  qualifi 
for  a  candidate  is  that  he  should  be  legally  seized  of  a  freeh 
lands  to  his  own  use  to  the  value  of  £300  in  this  Province, 
petitioner  has  not  an  estate  in  fee  simple,  but  certain  marital 
in  his  wife  8  land  amounting  to  a  life  estate.  The  land  was 
gaged  for  £110.  Niles  swears  that  the  value  of  the  petitione 
estete  is  not  more  than  £100.  The  plaintiff  says  that  the  fee  i 
of  the  land  is  worth  £400  by  his  own  showing ;  with  this  mo 
on  the  land,  and  only  owning  a  mere  life  interest  in  it,  he 
qualified.  To  qualify  him  his  life  interest  alone  should,  I  co 
be  worth  £300.  [Ritchie,  C.  J.:  Would  it  not  be  sufficient 
had  a  life  interest  in  land  worth  £300  ?]  No.  I  contend  tl 
interest  itself  must  be  worth  that  amount.  [Allen,  J.:  Suppc 
fee  simple  to  be  worth  £1,000,  what  would  his  life  interest  ii 
worth?]  Whatever  it  brought  in  the  market,  and  that  wou 
pend  on  the  age  of  the  party.  [Ritchie,  C.  J.:  Then  he  mi^ 
qualified  at  seventy  years  of  age  when  elected,  and  at  sevent;; 
befoi^e  the  end  of  his  term,  he  might  cease  to  be  qualified, 
this  act  like  the  assessment  act?  If  a  party  chooses  to  put  his 
erty  at  a  certain  value  under  oath,  can  it  be  contested  ?]  I  wil 
that  point  at  another  time;  I  think  I  can  show  that  it  i 
[Ritchie,  C.  J.:  As  I  understand  it,  the  only  point  now  open  f 
cussion  is,  whether  the  petitioner,  being  a  candidate  de  fact 
have  now  a  right  to  raise  the  question  of  his  qualification, 
posing  it  to  be  settled  that  you  can  raise  that  question,  I  thii 
Judge  who  tries  the  petition  must  determine  the  fact  wheth 
petitioner  was  qualified  to  be  a  candidate  or  not.]  Then  I  wi 
fine  myself  to  that  point.    The  Act  32  Vict.,  cap.  32,  sec.  4,  d< 
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'who  shall  have  the  right  to  petition.  It  says:  A  petition  may  be 
jtresented  by  (1.)  Some  person  who  voted,  or  had  a  right  to  vote  at 
the  election  to  which  the  petition  relates;  (2.)  Some  person  alleging 
himself  to  have  been  a  candidate  at  such  election. 

I  contend  that  the  trial  of  a  petition  puts  in  issue  all  the  allega- 
tions contained  in  it.  There  is  no  traverse  in  this  case,  therefore  the 
party  must  come  forward  and  prove  all  allegations  in  the  petition — 
for  it  might  be  that  a  party  wno  alleged  himself  in  the  petition  to 
Lave  been  a  candidate  had  never  been  a  candidate  at  all.  [Ritchie, 
C.  J. :  The  Judge  could  not  get  on  without  having  the  sheriff's 
return  before  him,  and,  the  moment  that  came  up,  it  would  show 
whether  he  was  a  candidate  or  not.]  In  England,  on  the  trial  of 
election  petitions,  the  Judges  have  decided  that  they  must  look  to 
the  cases  under  the  old  Acts,  as  authorities  on  points  of  law.  The 
first  case  I  shall  cite,  came  up  in  1803,  where  the  committee  struck 
out  the  name  of  one  of  the  petitioners  because  he  was  not  a  free- 
holder. In  the  Caermarthen  case,  1  Peckwell,  289,  the  committee 
went  into  the  question  of  the  petitioners  right  to  vote,  although 
the  words  of  the  Act  "  claiming  to  have  a  right  to  vote  "  are  stronger 
than  the  words  "  alleging  himself  to  have  been  a  candidate  "  in  our 
Act.  We  cannot  try  the  candidate's  qualification  before  the  sheriff, 
therefore  we  must  have  a  right  to  do  it  before  the  Judge.  The  only 
xesult  of  the  proceedings  before  the  sheriff,  is  to  determine  whose 
name  shall  go  on  the  poll  book.  [Ritchie,  C.  J. :  Can  it  be  said  that 
a  man  has  not  been  a  candidate  when  he  puts  in  his  qualification, 
and  the  sheriff  puts  his  name  on  the  poll  book,  and  votes  are  cast 
for  him  ?]  If  I  show  that  he  was  not  qualified,  he  is  not  a  legal 
candidate. 

F.  A,  Mon^ison  for  the  petitioner.  The  objection  to  the  qualifica- 
tion of  the  petitioner  cannot  be  taken  in  this  case,  for  the  evidence 
which  is  relied  on  to  prove  the  disqualification,  was  merely  tendered 
and  allowed  by  the  Judge,  for  the  purpose  of  discrediting  our  wit- 
ness. In  any  case,  it  should  have  been  taken  as  a  preliminary 
objection.  Wordsworth  on  Elections,  p.  204.  Clerk  on  Elections,. 
p.  326. 

A  party  may  be  properly  nominated  and  properly  a  candidate,. 
even  if  not  entitled  to  sit.  All  the  cases  cited  by  the  other  side  to 
support  their  view  of  the  question,  are  cases  where  the  objection  has 
been  made  to  the  qualification  of  a  petitioning  voter.  There  is  no 
case  to  be  found  in  the  books,  where  a  petiton  has  been  presented 
by  a  person  who  was  de  facto  a  candidate,  where  the  right  of  the 
petitioner  has  been  objected  to.  Clerk  on  Elections,  280,  282,  327, 
828.     Sect  4  of  The  Bribery  and  Corruption  and  Election  Petition 
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Act,  1869,  only  requires  the  petition  to  be  presented  by  "  som 
alleging  himself  to  have  been  a  candidate  at  such  election.' 
independently  of  that,  however,  in  the  definition  of  term 
same  Act,  it  is  declared  that  "Candidate  shall  mean  an^ 
elected  or  returned  to  serve  in  the  General  Assembly,  and  an; 
who  has  been  nominated  as,  or  declared  himself  a  candidal 
election."  [RrrcHiE,  C.  J. :  How  then,  in  the  face  of  this  de 
can  we  give  the  word  a  different  meaning  ?  This  petitione 
wa?  a  candidate  under  this  Act  ?] 

A,  L.  Palmer,  Q.  C,  in  reply. 

RrrcHiE,  C.  J. — We  entertain  no  doubt  whatever  about  t 
Whatever  room  may  have  been  left  for  doubt  in  the  former 
Acts  as  to  the  right  to  inquire  into  the  petitioner's  qualifi< 
be  a  candidate,  the  statutory  definition  of  the  term  in  32  Vict, 
sect.  3,  decides  this  point.  The  aim  of  the  law  was  to  pi 
bribery  and  treating  at  elections.  This  is  the  first  time  tha 
had  an  opportunity  of  expressing  myself  judicially  on  the 
and  I  have  no  hesitation  in  declaring  that  it  is  a  most  wl 
law,  well  calculated,  if  properly  administered,  to  preserve  th 
tuencies  of  the  country  pure,  and  preserve  the  rights  of  th 
elector  intact.  It  is  the  duty  of  this  Court  to  carry  out  th 
a  liberal  spirit,  and  I  shall  never  lend  myself  to  the  fritteri 
of  those  rights  which  it  was  the  intention  of  the  Act  to  ] 
The  law  has  declared  who  may  petition ;  and  amongst  th 
may  petition  are  candidates.  Possibly  it  was  in  view  of  so 
objection  as  this,  that  with  great  particularity  it  has  defined 
date  to  mean — **any  person  elected  or  returned  to  serve 
General  Assembly,  and  any  person  who  has  been  nominat< 
has  declared  himself  a  candidate  at  an  election."  Therefoi 
^ver  our  opinion  may  have  been,  we  cannot  override  the  plaii 
language  of  the  Act,  and  say  that  the  word  "  candidate "  < 
mean  what  the  Legislature  declares  it  shall  mean.  In  t 
the  petitioner  was  properly  nominated;  on  being  objecte 
filed  his  qualification  within  the  proper  time ;  his  name  wa 
on  the  poll  book  as  a  candidate ;  he  received  votes ;  and  I  tl 
he  is  a  candidate  within  both  the  letter  and  the  spirit  of 
The  only  case  where  I  can  conceive  that  the  question  of  a  cai 
qualification  could  be  raised,  is  where  the  petitioner  sought 
the  seat  awarded  to  him.  There  probably,  the  other  part 
recriminate,  and  show  that  he  was  disqualified  on  account  d 
or  some  other  cause  of  disqualification;  but  that  question  < 
arise  here. 
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Allen,  J. — I  am  of  the  same  opinion.    I  did  not  submit  this  case  to 
the  Court  because  I  had  any  doubt  about  it  myself,  but  as  it  was  a  point 
raised  for  the  first  time  in  this  Province,  and  there  would  have  been 
no  appeal  from  my  decision,  I  thought  it  better  to  have  the  opinion 
of  toe  Ck)urt  upon  it     The  definition  of  the  word  "candidate"  in 
the  Act  clearly  settles  the  point,  but  independently  of  that  I.  think 
the  Legislature  has  made  a  distinction  between  a  candidate  and  a 
person  capable  of  being  elected.    I  fully  concur  with  the  Chief  Jus- 
tice in  the  observation  that  had  the  petitioner  claimed  the  seat,  the 
other  party  might  have  had  a  right  to  show  that  he  was  disqualified. 
There  would  be  good  reason  for  Mr.  Palmer  s  contention  in  the  one 
),  but  not  in  the  other. 


Weldon,  J. — I  quite  concur  in  the  judgment  of  my  learned 
^xetiiren.  In  England,  by  the  Grenville  Act,  the  fact  of  a  man  hav- 
£i^  been  a.  candidate  was  sufiicient  to  entitle  him  to  petition.  Since 
'fthi^  Act  no  person  who  was  actually  a  candidate  at  the  election  has 
l^een  required  to  prove  his  qualification  on  the  trial  of  a  petition. 
^^uite  independently,  however,  of  any  inference  to  be  drawn  by 
^ualogy  from  the  interpretation  of  the  English  Acts,  our  own  statute 
"fcy  its  definition  of  terms  settles  the  point. 

FiSHSR,  J. — I  am  of  the  same  opinion,  and  have  nothing  to  add 
'^o  the  observations  already  made.  To  give  the  Act  any  other  inter- 
^letation  would  be  contrary  to  common  sense. 

Judgment  for  petitioner.* 


*Wetinore,  J.,  being  connected  with  one  of  the  parties,  took  no  part. 
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A  County  Court  Judge  died  after  a  stay  of  proceedings  had  been  obtained  in  a 
appealed  from  his  decision,  but  before  the  papers  in  the  case  certified  by  him  were 
returned  to  the  Supreme  Court.  His  successor  forwarded  a  copy  of  the  papers  cer- 
tified  as  a  true  copy.  The  appellant  had  entered  the  appeal,  but  given  no  notice 
to  the  opposite  puty.  The  court  refused  either  to  dismiss  the  appeal  or  to  hear  it; 
but  ordered  the  original  papers  to  be  returned  next  term,  with  liberty  to  either  party 
to  bring  up  the  appeal. 

This  was  an  appeal  from  the  County  Court  of  Kent  County.  The 
action  was  trespass  for  false  imprisonment,  and  was  tried  before 
Judge  Chandler,  in  April,  1870,  and  a  verdict  found  for  the  plaintifil 
The  defendant  moved  for  a  new  trial,  and  a  rule  nisi  being  granted, 
after  argument,  on  the  9th  August,  1870.  the  County  Court  Judge 
discharged  the  rule  for  a  new  trial,  with  costs.  The  defendant  then 
applied  for  a  stay  of  proceedings  to  enable  him  to  appeal  to  this 
Court,  and  gave  the  usual  bond.  On  the  1st  of  October,  1870,  and 
before  the  papers  could  be  returned  to  this  Court,  Judge  Chandler 
died.  On  the  13th  April,  1871,  his  successor,  Judge  Botsford,  re- 
turned a  copy  of  the  papers  in  the  case,  certified  under  his  hand. 
The  defendant  set  the  appeal  down  for  hearing,  but  did  not  give 
notice  of  the  appeal  to  the  plaintiff. 

A,  L,  PalmeVy  Q.  C,  now  moved  that  the  appeal  be  dismissed,  on 
the  ground  that,  although  the  case  was  set  down  for  hearing,  no 
notice  had  been  given  to  the  plaintiff.     He  also  contended  that  the 
resent  County  Court  Judge  had  no  power  to  certify  the  papers  of 
is  predecessor,  and  that  there  could  therefore  be  no  appeal. 

Javiea,  contra,  was  not  called  on. 

Ritchie,  C.  J. — There  is  no  difficulty  whatever  about  this  case. 
The  application  to  dismiss  this  appeal  cannot  be  entertained  for  an 
instant,  for  there  are  no  papers  before  the  Court  to  enable  us  to  say 
whether  the  appeal  should  be  entertained  or  not.  Judge  Botsford 
has  returned  that  he  has  the  papers  of  his  predecessor  in  this  case, 
and  that  he  has  transcribed  a  copy  of  them  which  he  returns.  The 
County  Court  Act,  30  Vict.,  cap.  10,  sect.  24,  requires  that  "the 
Judge  shall  certify  under  his  hand  to  the  Supreme  Court,  the  plead- 
ings," &c.,  meaning  that  the  Judge  who  tried  the  cause  shall  certify. 
Here  the  appellant  has  applied  for  a  stay  of  proceedings,  and  given 
his  bond,  but  before  the  papers  could  be  returned  to  this  Court, 
Judge  Chandler,  who  tried  the  cause,  dies.  He  then  applies  to  his 
successor,  Judge  Botsford,  and  he  sends  as  his  return,  not  the  original 
documents,  but  a  copy  of  the  proceeding  before  Judge  Chandler, 
which  he  is  not  authorized  by  the  Act  to  do.  We  think  that  neither 
the  application  of  the  respondent  to  dismiss  the  appeal,  nor  of  the 
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appellant  to  hear  it,  can  be  entertained.  We  shall  let  the  case  stand 
until  next  term,  and  allow  either  party  to  bring  up  the  appeal,  and, 
as  at  present  advised,  if  the  original  papers  in  the  handwriting  of 
Jadge  Chandler  are  returned,  we  shall  hear  it.* 


In  re  McLegd's  Estate. 


^Vliere  a  party  had  given  notice  of  appeal  from  the  Probate  Court,  but  the  papers  had 
not  been  sent  up',  nor  the  case  set  down  on  the  appeal  paper,  the  Court  refused  an 
€X  parte  application  of  the  other  side  to  dismiss  it. 

A.  L.  Paliner,  Q.  C,  moved  to  dismiss  an  appeal  from  the  Probate 
Court  in  this  case.  The  appellant  had  given  notice  of  appeal  but 
H^  not  set  the  case  down  on  the  appeal  paper,  the  proceedings  not 
Halving  been  sent  up;  the  respondent  had  entered  the  appeal  for  the 
purpose  of  having  it  dismissed.  [Ritchie,  C.  J.:  Can  you  move  to 
^iismiss  an  appeal  T^athout  giving  notice  ?]  I  contend  that  there  is 
insuperable   objection   to   the  party   proceeding  in   this  case. 


■•  In  Ryan  v,  James,  decided  Mich.  T.,  1870,  the  Court  refused  to  dismiss  a  County 
Oourt  appeal  which  had  not  been  entered,  there  being  no  papers  before  them  to  enable 
"Wiem  to  aecidc  whether  the  appeal  had  been  taken  rightly  or  wrongly.  The  following 
^tt  a  note  of  that  case  : 

A.  L.  Palmer^  Q.  C,  moved  for  leave  to  enter  this  cause  on  the  appeal  |)aper,  and 
"^Hit  the  appeal  from  the  County  Court  of  Kent  be  dismissed,  on  the  ground  that  the 
^^«e  had  not  been  entered  by  the  appellant.  It  appeared  that  the  api^cllaut  had 
^l>tained  a  stay  of  proceedings  in  the  County  Court,  filed  the  usual  bond,  and  given 
Notice  of  appeal;  but  the  proceedings  had  not  been  certified  to  this  Court  by  the 
'^'Udce  of  the  County  Court.  [Allen,  J. :  Can  this  Court  take  any  notice  of  the  case 
'^^itu  that  has  been  done?]  The  County  Court  Judge  is  rec^uired  by  the  Act  30  Vict. 
^»  10,  §  24,  .to  send  up  the  proceeding  certified  under  his  hand.  [Ritchie,  C.  J. :  Be- 
?o»©  you  can  move  to  dismiss  the  appeal  you  must  get  the  proceedings  before  us,  I  take 
^^,  ]  Havinff  given  us  notice  of  appeal,  we  had  a  right  to  assume  that  the  appeal  was 
l^Qif ected  ;  but  not  having  entered  it,  the  Court  has  a  right  now  to  order  it  to  be  entered 
the  appeal  paper,  and  dismissed  with  costs.  [Ritchie,  C.  J. :  Suppose  the  api>cllant 
le  here  and  found  that  the  Judge  had  not  sent  up  his  proceedings,  should  lie  then 
it  down  ?]  I  think  so,  because  he  should  make  sure  of  the  proceedings  being  here, 
•ore  giving  us  notice,  and  putting  us  to  costs.  [Ritchie,  C.  J.:  You  will  have  to 
to  the  County  Court  Judge  in  order  to  get  your  costs.  The  Act  33  Vict.,  c.  20,  §4, 
J^*xmde8  for  that.  Allen,  J. :  All  you  have  to  do  is  to  satisfy  the  Court  below  that 
^  ^  k.e  appellant  has  not  prosecuted  his  appeal  according  to  the  practice  of  the  Court  of 
ppeaf,  then  you  may  proceed  on  your  judgment,  under  the  Act  33  Vic,  c.  20,  and 
cover  the  costs  incurrod  by  the  appellant's  proceedings.]  This  Court,  I  contend,  is 
e  <mly  tribunal  which  can  determine  whether  the  party  has  prosecuted  his  appeal 
oordinff  to  the  practise  of  the  Court  of  Appeal  or  not ;  statute  connot  mean  that  that 
to  be  ctecided  by  the  County  Court. 

Ritchie.  C.  J. — You  must  poroceed  in  the  way  pointed  out  by  the  statute. 
Allen,  J. — Independently  of  the  Act  33  Vict.,  c.  20,  I  have  great  doubts  whether 
*   Court  has  any  jurisdicton  in  the  case  until  the  proceedings  are  sent  up  by  the 
of  the  County  Court. 

Per  Curiam.  Motion  refused. 
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[Ritchie,  C.  J.:  I  think  it  is  contrary  to  the  principles  of  public 
justice  to  dismiss  an  appeal  on  an  ex  parte  application  of  the  other 
side.]  The  party  has  no  right  to  appeal  in  this  case.  The  time  has 
gone  past.  The  1  Rev.  Stat.,  p.  357,  sec.  46,  limits  the  time  for  ap- 
peal. [Ritchie,  C.  J.:  We  have  nothing  before  us,  and  therefore 
cannot  say  whether  the  appeal  has  been  taken  rightly  or  wrong- 
fully.] 

Per  Curiam.  Motion  refused. 


Brookfield  v.  The  New  Brunswick  and  Canada  Railway  and 

Land  Company,  and  others. 

June  2nd,  1871. 

The  St.  Andrews  and  Quebec  Railroad  Company  and  its  daas  A  shareholdeny  sepa* 
rately  incorporated,  were  authorized  by  statute,  with  a  view  to  secure  the  comiMe- 
tion  of  the  railroad  to  Woodstock,  to  agree  with  any  Company  properly  aa^orued 
for  the  transfer  to  such  Company  of  the  undertaking  of  the  St.  Andrews  and  Quebec 
Railroad  Company.  The  New  Brunswick  and  Canada  Railway  and  Land  Company 
were  incorporated  and  by  statute  authorized  to  accept  such  transfer,  and  by  an  agree- 
ment made  with  the  St.  Andrews  and  Quebec  Railroad  Company,  and  the  Clan  A 
riiareholders  the  undertaking  and  control  and  management  ol  the  railway,  and  all 
the  lands,  goods,  &c. ,  and  property,  present  and  future  or  in  expectancy,  which  in- 
cluded subsidies  of  land  granted  from  time  to  time  as  the  constenction  of  the  road 
progressed  were  transferred  to  the  transferee  Company,  upon  conditi(m  inter  aUa 
that  the  transferee  Company  should  forthwith  discharge  the  liabilities  of  the  traaa* 
ferrers,  one  item  of  which,  as  specified  in  the  Schedule  annexed  was  described,  as 
"liability,  if  any,  to  the  contractors  in  New  Brunswick."  The  plaintiff  B.  was  a 
contractor  with  the  old  Company,  and  before  the  transfer  had  filed  a  bill  against  tham 
for  an  alleged  liability  due  lum  and  after  the  transfer  obtained  a  decree  in  his  £avor. 
Held,  on  his  filing  a  bill  praying  that  it  might  be  decreed  that  he  had  a  lien  upon  aU 
the  lands  and  ^oods  of  the  transferee  Company,  that  the  statutes  and  agreement  ere* 
ated  no  such  lien  or  charge,  and  that  the  p]antiff*s  bill  should  be  dismissed  with, 
costs. 

This  was  an  appeal  from  the  following  judgment  of  Allen,  J.,  in 
Equity,  which  contains  all  the  facts  of  the  case. 

The  bill  in  this  case,  which  was  filed  in  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-six,  and  as  amended  in 
August,  18G7,  states  that  The  Saint  Andrews  and  Quebec  Railway^ 
Company,  and  the  Class  A  shareholders  of  The  Saint  Andrews  and-^ 
Quebec  Railway  Company,  were  severally  incorporated  by  Acts  of 
Assembly  of  this  Province  and  of  the  Imperial  Parliament,  fen*  the 
purpose  of  constructing  a  Railway  from  Saint  Andrews  towards- 
Quebec    That  several  Acts  of  Assembly  were  from  time  to  time 
passed,  imder  which  those  Companies  would,  on  the  performance  of — 
certain  parts  of  their  undertaking,  be  entitled  to  receive  from  the 
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Oovemment  of  the  Province,  grants  of  large  tracts  of  land  in  the 
vicinity  of  the  railway.  That  by  agreement  dated  29th  of  Aprils 
1852,  made  between  the  plaintiff  Brookfield,  and  James  Sykes  and 
George  William  King,  of  the  fii'st  part,  The  Saint  Andrews  and  Que- 
bec Railway  Company  of  the  second  pai-t,  and  the  Class  A  share- 
holders of  the  third  part,  Brookfield,  Sykes  and  King  agreed  to  con- 
struct  the  railroad  to  Woodstock  on  certain  terms,  which  were  set 
forth ;  that  they  had  performed  the  greater  part  of  the  work,  speci- 
fied in  the  agreement,  but  that  The  Saint  Andrews  and  Quebec 
Railroad  Company  and  the  Class  A  shareholders  refused  to  perform 
their  part  of  the  agreement.  That  Sykes  died,  and  afterwards  on 
the  12th  of  March,  1855,  Brookfiel<l  and  King  filed  a  bill  in  this 
Court  against  The  Saint  Andrews  and  Quebec  Railway  Company 
and  Class  A  shareholders,  for  an  account  of  the  transactions  between 
the  parties,  and  for  payment  of  what  might  be  found  due  to  the 
plaintiffs.  That  an  Act  of  Assembly  was  passed  in  the  nineteenth 
year  of  the  reign  of  Queen  Victoria,  intituled,  "  The  Saint  Andrews 
and  Quebec  Railroad  Act,  1856,"  whereby  The  Saint  Andrews  and 
Quebec  Railroad  Company,  with  the  concuri-ence  of  Class  A  share- 
holders, were  authorized  to  agree  with  any  Company  having  power  to 
accept  a  transfer  of  the  undertaking  of  The  St.  Andrews  and  Quebec 
Railway  Company,  and  to  complete  the  railroad  to  Woodstock,  for  the 
transfer  of  the  undertaking  and  the  conduct  and  management  thereof, 
and  all  the  lands,  and  the  present  and  future  property,  rights  and  ex- 
pectancies of  The  Saint  Andrews  and  Quebec  Railway  Company,  and 
that  any  such  agreement  might  be  on  such  terms  and  conditions  as 
the  parties  thereto  should  agree  upon ;  and  that  when  such  transfer 
should  be  executed,  all  the  undertaking  of  The  Saint  Andrews  and 
Quebec  Railroad  Company,  and  the  control  and  managemont  thereof, 
and  all  the  land,  etc.,  and  present  and  future  property,  rights  and  ex- 
pectancies of  that  Company,  and  all  their  duties,  obligations  and 
liabilities,  should  be  thereupon  transfened  to,  and  absolutely  vested 
in  and  belong  to,  and  be  imposed  on  the  Transferee  Company,  who 
should  have  the  sole  right  thereto,  and  be  subject  to  all  the  duties 
and  liabilities  then  belonging  or  to  belong  to,  and  attaching  on  The 
Saint  Andrews  and  Quebec  Railway  Company.  That  by  a^eement, 
dated  the  20th  of  September,  185G,  made  between  The  Saint  An- 
drews and  Quebec  Railroad  Company  of  the  fii*st  part,  the  Class  A 
Company  of  the  second  pai-t,  and  The  New  Brunswick  and  Canada 
Railway  and  Land  Company  (the  defendants)  of  the  third  part,  it 
was  agreed  that  the  undertaking  of  The  Saint  Andrews  and  Quebec 
Railroad  Company,  and  the  control  and  management  thereof,  fee, 
(as  in  the  Act),  should  be  thereby  transferred  to  the  Transferee 
Company,  on  condition.  First,  that  the  Transferee  Company  should 
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forthwith  discharge  the  liabilities  of  The  Saint  Andrews  and  Quebec 
Railroad  Company  and  Class  A  Company,  specified  in  the  schedule 
thereto,  and  should  proceed  with  the  construction  of,  and  complete 
the  undertaking  between  St.  Andrews  and  Woodstock.  That  among 
the  liabilities  specified  in  the  schedule  to  the  agreement  were  the 
liability,  if  any,  of  The  Saint  Andrews  and  Quebec  Railroad  Com- 

f)any  to  the  plaintiff,  Brookfield  and  George  W.  King,  and  the 
iability,  if  any,  of  the  Class  A  shareholders  to  Brookfield  and  King. 
That  among  the  conditions  of  the  agreement  it  was  stipulated  that 
Class  A  Company  should  retain,  released  from  all  trusts  in  favor  of 
The  Saint  Andrews  and  Quebec  Railroad  Company,  or  of  the  Trans- 
feree Company,  as  representing  them,  twenty  thousand  six  hundred 
and  thirty  acres  of  land  granted  to  Class  A  Company,  and  should 
receive  out  of  the  further  lands  to  be  granted  to  the  Transferee 
Company,  the  further  quantity  of  forty-two  thousand  six  hundred 
and  seventy  acres,  and  should  also,  in  satisfaction  of  all  arrears  of 
interest  then  owing  to  them,  receive  all  the  residue,  if  any,  of  the 
lands  of  the  company  arising  from  the  grants  theretofore  promised 
between  Saint  Andrews  and  Woodstock  which  should  remain  after 
taking  the  several  allotments  therein  specified,  amounting  to  one 
hundred  and  eighty-four  thousand  three  hundred  acres,  and  after 
realizing  from  the  sale  of  any  such  surplus  lands  as  much  money  as 
would  repay  the  company  the  interest  paid  to  Classes  A  and  B 
during  construction.  That  on  the  twenty-foui-th  of  October,  1856, 
the  assent  of  the  Lieutenant  Goveraor  was  given  to  the  said  agree- 
ment of  transfer,  pursuant  to  the  Act  of  Assembly ;  that  the  said 
agreement  was  ratified  and  confirmed  by  an  Act  of  Parliament 
known  as  "The  New  Brunswick  and  Canada  Railway  and  Land 
Company's  Act,  1857";  and  ttat  the  New  Brunswick  and  Canada 
Raihvay  and  Land  Company  accepted  the  duties,  &c.,  conferred  on 
them  by  the  said  agreement,  and  proceeded  to  construct  the  railway 
in  pursuance  thereof. 

That  on  the  second  of  December,  1863,  by  a  decree  in  the  suit  in 
which  the  plaintiffs,  Brookfield  and  King,  were  plaintiffs,  and  The 
Saint  Andrews  and  Quebec  Railway  Company  and  Class  A  Company 
were  defendants,  the  defendants  were  decreed  to  pay  the  plaintim 
foi-tliwith,  sixteen  thousand  two  hundred  and  nine  pounds  six  shillings 
and  eight  pence  sterling,  and  interest  on  eleven  thousand  eight  hundred 
and  eighty-eight  pounds  sixteen  shillings  and  five  pence,  from  the 
first  of  June  then  last  past,  at  the  rate  of  five  per  cent. ;  and  it 
appearing  that  three  thousand  eight  hundred  and*tnirty-one  pounds 
eighteen  shillings  sterling,  attributable  to  ten  thousand  pounds  pay- 
able in  lands  under  this  agreement,  remained  due  and  owing,  and 
that  more  than  sufficient  grants  of  land  had  been  made  to  The  Saint 
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Andrews  and  Quebec  Railroad  Company  for  the  purpose,  it  was 
further  decreed  that  the  said  defendants  should  fortnwith  convey  to 
the  plaintiffs  three  thousand  eight  hundred  and  thirty-one  acres  of 
land  so  granted,  or  in  default  thereof  should  pay  to  the  plaintiffs  the 
said  sum  of  three  thousand  eight  hundred  and  thirty-one  pounds 
eighteen  shillings  in  money ;  and  that  the  costs  of  the  suit  should  bo 
paid  by  the  defendants.  That  the  land  was  not  conveyed  to  the 
plaintiffs,  Brookfield  and  King,  pursuant  to  this  decree,  and  that 
King  having  died,  the  plaintiff,  Brookfield,  on  the  nineteenth  of 
November,  1864,  caused  a  writ  to  l)e  issued  to  the  sheriff  of  the 
County  of  Charlotte,  whereby,  after  reciting  the  said  decree,  and 
that  the  costs  in  the  suit  had  been  taxed  at  two  hundred  and  thirty- 
eight  pounds  sixteen  shillings,  the  said  sheriff  was  commanded  to 
levy  the  several  sums  mentioned  in  the  decree  and  the  costs,  on  the 
goods  and  chattels,  lands  and  tenements  of  the  said  defendants. 
That  the  plaintiff,  Brookfield,  on  the  same  day  caused  a  similar  writ 
to  be  issued  to  the  sheriff  of  the  County  of  York.  That  various 
grants  of  land  were  from  time  to  time  made  by  the  Government  of 
the  Province  to  the  defendant,  The  New  Brunswick  and  Canada 
Railway  and  Land  Company,  under  and  by  virtue  of  the  transfer  so 
made  to  them  by  The  Saint  Andrews  and  Quebec  Railway  Company ; 
and  in  particular,  that  a  grant  was  made  to  them  on  the  sixteenth 
of  March,  1858,  of  twenty  thousand  acres,  on  the  thirtieth  of  August, 

1858,  of  thirty  thousand  acres,  and  on  the  eleventh   of  February, 

1859,  of  twenty  thousand  three  hundred  and  ninety-six  acres ;  and 
that  the  said  defendants  are  also  seized  and  possessed,  under  and  by 
virtue  of  the  said  transfer,  of  valuable  estates,  real  and  personal. 

That  after  the  said  assignment  and  transfer  to  the  defendant,  The 
New  Brunswick  and  Canada  Railway  and  Land  Company,  the  com- 
pany, for  the  purpose  of  enabling  them  to  continue  the  said  under- 
taking, issued  a  number  of  mortgage  bonds  to  persons  employed  by 
them  in  construction  of  the  itiilway,  and  to  others,  some  of  which 
bonds  were  issued  without  the  name  of  any  payee  inserted  therein; 
and  among  others,  they  issued  a  mortgage  bond  to  the  plaintiff  Wat- 
son, for  one  hundred  pounds  sterling,  upon  the  undertaking  of  The 
New  Brunswick  and  Canada  Railway  and  Land  Company,  and  all 
moneys  to  arise  from  the  sale  of  the  lands  of  the  company,  and 
all  future  call^  of  the  shareholders,  and  all  the  tolls  and  sums  of 
money  which  should  become  due  to  the  company,  including  the  Pro- 
vincial guarantee,  and  all  engines,  tenders,  passenger  and  other  cars, 
and  every  description  of  rolling  stock,  rails,  sleepers,  goods  and  chat- 
tels of  the  company  whatsoever,  and  all  the  estate,  right,  title,  and 
interest  of  the  company  in  the  same;  with  a  condition  that,  if  the 
company  failed  to  pay  the  said  sum  of  money  on  the  first  of 
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January,  18()7,  with  interest,  the  said  Waison  on  giving  three  months 
notice  to  the  company,  might  enter  upon  the  receipt  of  the  proceeds 
of  sales,  tolls,  calls,  and  sums  of  money  which  might  thereafter  be- 
come due  to  the  company  in  any  manner  from  the  said  undertaking, 
and  upon  the  absolute  possession  of  the  engines,  etc.,  and  the  road, 
and  the  entire  charge,  control,  and  working  thereof,  and  reimburse 
himself  all  sums  due  on  his  security,  and  all  incidental  expenses; 
with  a  proviso  that  nothing  in  the  said  bond  should  be  held  to  limit 
the  powers  of  sale  or  appropriation  by  the  company  of  any  of  the 
lands  of  the  compiiny,  nor  constitute  a  charge  upon  the  same.  That 
the  parties  to  whom  such  bonds  were  issued  were  very  numerous, 
and  many  of  them  unknown  to  the  plaintiff,  by  reason  whereof  it 
was  impossible  to  bring  the  holders  of  such  bonds  before  the  Court. 
That  The  New  Brunswick  and  Canada  Railway  and  Land  Company 
had  become  insolvent,  and  had  not  paid  any  of  the  moneys  due  U) 
the  plaintiff  or  to  the  holder  of  the  mortgage  bonds.  That  the  de- 
fendant, the  president,  directoi-s  and  company,  of  the  St.  Stephen's 
Bank,  John  J.  Robinson,  seveitilly  claimed  to  have  obtained  judg- 
ments at  law  against  the  New  Brunswick  and  Canada  Railway  and 
Land  Company  for  large  sums  of  money,  and  had  issued  jievi  faciiis 
executions  thereon  to  the  sheriffs  of  the  counties  of  York  and  Char- 
lotte, under  which  the  said  sheriffs  had  le\ded  upon,  and  advertised 
for  sale,  the  lands  so  granted  to  The  New  Brunswick  and  Canada 
Railway  and  Land  Company  within  their  respective  Counties.  That 
the  defendant,  Alexander  T.  Paul,  was  sheriff  of  the  County  of 
Charlotte,  and  the  defendant,  Thomas  Temple,  was  sheriff  of  the 
County  of  York. 

The  bill  prayed  that  it  might  be  declared  that  the  plaintiff  Brook- 
field  had  a  lien  on  all  the  lands,  goods  and  chattels,  sold  and  con- 
veyed by  The  Saint  Andrews  and  Quebec  Railroad  Company,  and 
Class  A  Company,  to  the  defendants.  The  New  Brunswick  and  Can- 
ada Railway  and  Land  Company,  and  u])on  all  the  lands,  etc.,  of 
The  New  Brunswick  and  Canada  Railway  and  Land  Company, 
which  had  come  to  their  hands  by  or  through  the  rights  vested  in 
them  by  the  said  assignment,  for  the  amount  of  the  sevei-al  sums 
ordered  to  be  paid  to  the  plaintiff  Brookfield  and  George  W.  King, 
by  the  said  decree,  and  that  the  lands,  by  the  said  agreement  of 
transfer  agreed  to  be  conveyed  by  The  New  Brunswick  and  Canada 
Railway  and  Land  Company,  to  the  Class  A.  Company,  should  be 
conveyed  to  Class  A  Company,  and  held  subject  to  the  execution 
issued  by  the  plaintiff  Brookfield  upon  the  said  decree.  Also,  that 
it  might  be  decreed  that  the  plaintiff  Waison,  and  all  other  holders 
of  mortgage-bonds  issued  by  The  New  Brunswnck  and  Canada 
Railway  and  Land  Company  were  entitled  to  a  lien  upon  the  under- 
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taking  of  the  railway,  and  upon  all  moneys  arising  from  the  sale  of 
the  lands  of  the  company,  and  all  tolls,  sums  of  money,  etc.,  and 
that  all  lands,  etc.,  which  should  be  declared  to  be  subject  to  the 
plaintiffs  lien  should  bo  sold,  and  the  proceeds  thereof  applied  in 
payment  of  the  plaintiff's  claims,  and  of  the  other  holdere  of  mort- 
^e-bonds,  according  to  their  respective  priorities;  and  that  the 
lefendants  Alexander  T.  Paul  ana  Thomas  Temple  might  be  re- 
strained by  injunction  from  selling  the  lands  under  the  execution  in 
their  hands,  and  from  paying  over  the  proceeds  of  the  lands,  if  sold, 
to  the  said  judgment  creditors. 

Tlie  defendants,  the  Saint  Stephen's  Bank  and  John  J.  Robinson, 
by  their  answ^ers,  filed  respectively  in  January  and  March,  18C8, 
admitted  most  of  the  facts  stated  in  the  bill.     They  alleged  that  the 
contractors  Brookfield  and  Company,  did  not  perform  their  contract 
with  The  Saint  Andrews  and  Quebec  Railway  Company,  and  that 
no  liability  existed  from  the  said  company  and  Class  A  Company, 
to  Brookfield  and  Company  at  the  time  of  the  transfer  in  Septem- 
ber, 185G:  That  The  New  Brunswick  and  Canada  Railway  and  Land 
Company  did  not  complete  the  railway  to  Woodstock,  and  that  the 
same  was  still  incomplete.     That  The  New  Brunswick  and  Canada 
Railway  and  Land  Company  were  not  parties  to  the  decree  made  in 
the  suit  mentioned  in  the  plaintiflTs  bill,  and  were  not  bound  or 
affected  by  it.     They  denied  that  the  grants  of  land  made  by  the 
Government  to  The  New  Brunswick  and  Canada  Railway  and  Land 
Company,  were  made  under  and  by  virtue  of  the  transfer  from  The 
Saint  Andrews  and  Quebec  Railway  Company,  but  alleged  that  they 
were  made  wholly  ex  (/yafm;  That  the  undertaking  of  the  railway 
had  been  largely  increased  in  extent  and  value  since  the  transfer,  by 
monies  expended   by  The  New  Brunswick  and   Canada   Railway 
Company,  and  by  the  monies  obtained  from  the  defendants,  the 
Saint  Stephen's  Bank  and  John  J.  Robinson,  and  that  they  advanced 
their  money  to  the  company  without  any  notice  of  any  charge  upon 
the  property,  or  that  the  company  had  not  full  right  to  use  and  dis- 
pose of   all  the  property  in  their  possession,  or  that  they  might 
acfjuire,  and  on  the  representation  of  the  company  that  the  said 
monies  wei*e  to  be  repaid  either  by  the  proceeds  of  lands  and  prop- 
erty in  their  possession,  or  by  a  charge  of  security  thereon;  and 
that  the  company,  failing  to  repay  the  moneys  so  advanced,  gave 
Confessions  of  judgments  for  the  amounts  due  for  the  purpose  of 
Creating  a  charge  upon  the  lands.     That  the  judgment  in  favor  of 
the  Saint  Stephen's  Bank  was  for  nine  thousand  one  hundred  and 
eight  pounds  fifteen  shillings  and  seven  pence,  signed  24th  August, 
1863,  and  a  memorial  registered  on  the  same  day;  and  that  the 
judgment  of  the  defendant  Robinson  was  signed  24th  August,  18G8, 
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for  three  thousand  five  hundred  and  seventeen  pounds  eighteei 
shillings  and  two  pence,  and  a  memorial  thereof  registered,  and  tha 
fieri  facUis  executions  were  issued  on  their  several  judgments  to  th( 
sheriffs  of  York  and  Charlotte,  against  the  goods  and  chattels,  land 
and  tenements  of  The  New  Brunswick  and  Canada  Railway  am 
Land  Company  on  the  24th  August,  1863,  under  w^hich  executioni 
the  said  sheriffs  had  levied  upon  the  lands  and  advertised  them  fo: 
sale.  These  answers  also  set  out  the  memorandum  of  association  o 
The  New  Brunswick  and  Canada  Railway  and  Land  Company,  an( 
the  several  articles  of  the  association,  and  alleged  that  the  transfe 
was  made  by  The  Saint  Andrews  and  Quebec  Railroad  Company 
"in  consideration  of  and  upon  the  terms  and  conditions  set  out 
"specified  and  embraced  within  the  proper  tenor,  effect,  constructior 
"true  intent  and  meaning  of  the  said  several  Acts"  (the  Acts  o: 
Assembly  and  the  Acts  of  Parliament  20  and  21  Vict.,  c.  154),  th< 
said  agi'eement,  memorandum  and  articles  of  association,  and  no 
othewise:  That  such  transfer  was  made  for  the  consideration,  object 
and  intention  expressed  in  the  said  several  acts,  articles  or  agi*eement 
memorandum  and  articles  of  association,  and  not  for  the  purpose  o 
creating  any  specific  lien  or  charge  upon  the  property  and  eflect 
then  held  by  The  Saint  Andrew's  and  Quebec  Railroad  Company 
and  the  Class  A  Company,  or  upon  any  lands  or  property  to  be  b] 
them  thereafter  acquired,  or  to  enable  any  of  their  creditors  to  com 
pel  the  immediate  sale  of  any  of  the  said  property,  or  to  enable  an] 
of  the  Class  A  shareholders  to  prevent  the  New  Brunswick  an( 
Canada  Railway  and  Land  Company  from  selling,  or  disposing  oi 
or  raising  money  by  sale  or  charge  upon  any  of  the  said  lands  s< 
transferred,  or  to  be  thereafter  acquired  by  them,  and  by  such  mean; 
completing  the  said  railway,  and  thus  procuring  the  benefits,  anc 
carrying  out  the  intentions  contemplated  by  the  said  acts,  and  th( 
said  agreement,  memorandum  and  articles  of  association,  except  S( 
far  as  the  eleventh  or  twelfth  sections  of  the  said  articles  of  asso 
ciation  may  have  created  any  such  charge,  but  such  transfer  wa 
made  with  the  intention  that  the  defendants,  The  New  Brunswicl 
and  Canada  Railway  and  Land  Company,  should,  for  the  purpose  o 
carrying  out  the  several  objects  of  the  said  acts,  agi'eement,  memo 
randum  and  articles  of  association,  have  the  sole  ri^rht  to,  and  man 
agement  and  disposal  of,  the  whole  of  the  said  property. 

The  answer  of  the  New  Brunswick  and  Canada  Railwav  an( 
Land  Company  (filed  28th  of  december.  18G7)  also  admitted  most  o 
the  facts  stated  in  the  bill.  It  alleofed  that  various  orrants  of  lan< 
were  made  to  this  company  under  the  agreement  of  transfer,  a 
alleged  in  the  bill;  but  that  the  whole  of  the  lands  so  granted  t 
them  had  been  seized  under  execution,  and  sold,  except  forty^-tw< 
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thousand  six  hundred  and  seventy  acres,  to  which  Class  A  company 
were  entitled,  the  sale  of  which,  they  were  informed,  was  suspended 
by  the  filing  of  the  plaintiflTs  bill;  but  that  all  the  right  and  interest 
of  The  New  Brunswick  and  Canada  Railway  and  Land  Company 
therein  was  sold  by  the  sheriff  in  the  month  of  May  preceding,  and 
that  the  company  had  then  no  real  estate  whatever,  except  the  road 
and  the  stations.  That  the  company  was  insolvent,  and  their  affairs 
were  in  the  hands  of  official  liquidators;  and  that  the  railroad,  and 
the  control  and  management  thereof,  and  the  receipt  of  the  tolls, 
etc,  were  in  the  hands  of  a  Receiver  appointed  by  the  Court  of 
Equity.  That  they  were  advised  that  the  plaintiff  Brookfield  had 
not  under  the  agreement  of  transfer,  or  the  Act  of  Assembly,  any 
charge  upon  the  lands,  etc.,  granted  to  them  as  representing  The 
Saint  Andrews  and  Quebec  Railway  Company;  but  that  as  to  the 
forty-two  thousand  six  hundred  and  seventy  acres  which  Class  A 
Company  were  entitled  to  have  conveyed  to  them,  they  admitted 
that  Brookfield  had  a  right  to  such  lands  when  they  should  be  con- 
veyed to  Class  A  Company,  and  also  to  the  twenty  thousand  six 
hundred  and  thirty  acres  reserved  to  Class  A  by  the  agreement  of 
transfer.  That  they  were  advised,  and  submitted  that  the  effect  of 
The  New  Brunswick  and  Canada  Railway  and  Land  Company  Act, 
1857,  was  to  transfer  to  and  vest  in  the  company  the  undertaking, 
lands,  rights,  and  expectancies  of  The  Saint  Andrews  and  Quebec 
Railway  Company,  and  of  Class  A  Company,  absolutely  and  uncon- 
ditionally, except  the  twenty  thousand  six  hundred  and  thirty  acres 
reserved  to  Class  A  by  the  agreement.  That  they  were  willin<(,  on 
payment  of  the  costs  of  the  proceedings,  to  allot  and  convey  to  (>lass 
JL  Company,  or  as  the  Court  should  direct,  the  forty-two  thousand 
six  hundred  and  seventy  acres  of  land  to  which  Class  A  Company 
was  entitled.  That  at  the  time  of  the  transfer,  the  finances  of  Tlie 
Saint  Andrews  and  Quebec  Railroad  Company,  and  at  the  date  of 
the  issue  of  the  mortgage-bonds  those  of  the  Transferee  Company, 
were  entirely  exhausted,  and  the  undertaking  could  not  have  been 
completed  without  the  monies  advanced  by  the  mortgage  bond- 
holders, which  monies  were  advanced  on  the  faith  of  the  absolute 
transfer  made  by  the  said  Act  of  Parliament;  and  they  submitted 
that,  as  against  the  mortgage  bond-holders,  it  would  be  inequitable 
to  charge  the  lands,  etc.,  of  the  company  (other  than  the  forty-two 
thousand  six  hundred  and  seventy  acres  to  be  conveyed  to  Class  A) 
with  the  claim  of  the  plaintiff  Brookfield.  That  BrookfieU  Avas  not 
a  creditor  of  The  New  Brunswick  and  Canada  Railway  and  Land 
Company,  and  had  no  privity  with,  or  judgment  against  them,  nor 
any  lien  upon,  or  claim  against  their  property. 

The  case  was  heard,  partly  on  bill  and  answer,  and  partly  on 
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certain  facte  admitted  by  the  solicitors,  reserving  the  right  to  object 
to  the  relevancy  of  such  facte  to  the  questions  in  the  cause. 

The  facte  agreed  to  be  admitted  were  the  following : — 

1st.  The  agreement  of  association  as  set  out  in  the  answers  of  the 
Saint  Stephen's  Bank  and  John  J.  Robinson. 

2nd.  The  articles  of  association  as  set  out  in  the  said  answer. 

8rd.  The  additional  articles  of  association  as  set  out. 

4th.  The  ninth  paragraph  of  the  said  answers,  except  the  state- 
ment that  thei-e  was  no  residue  of  the  lands,  of  which  matter  the 
plaintiff  has  no  knowledge,  and  as  to  the  matters  stated  to  be  in  the 
agreement,  they  refer  to  the  copy  of  the  agreement  as  set  out  in 
the  Act  of  Parliament. 

5th.  That  the  moneys  rsceived  from  the  Saint  Stephen's  Bankr 
and  from  John  J.  Robinson,  went  to  increase  the  undertaking  as 

alleged  in  the  answers. 

Gth.  That  some  of  the  mortgage  bonds  were  in  blank,  the  particu- 
lar instances  to  be  matter  of  inquiry,  if  necessary. 

7th.  That  the  defendants,  the  Saint  Stephen's  Bank  and  John  J, 
Robinson,  obtained  their  judgments,  and  duly  recorded  the  memorials 
as  alle<ifed  in  the  answers. 

8th.  That  the  money  was  obtained  from  the  Saint  Stephen's  Bank, 
and  from  John  J.  Robinson,  upon  the  representation  contained  in 
their  answers. 

In  May,  186G,  an  injunction  was  granted  to  restrain  the  sheriffs  of 
the  Counties  of  York  and  Charlotte  from  selling  any  of  the  lands 
under  the  executions  in  their  hands  ;  and  whatever  sales  have  taken 
place  since  that,  (as  alleged  in  one  of  the  answers)  have  been  by 
consent,  and  will  not  affect  the  decision  of  the  case. 

In  considering  the  questions  that  have  arisen  here,  it  will  be 
necessary  to  refer  to  several  of  the  Acte  of  Assembly  of  this  Province, 
and  to  the  Acts  of  Parliament  which  have  been  passed,  relative  to 
The  Saint  Andrews  and  Quebec  Railway.  The  first  Act»  6  Wm.  4,  c 
31,  to  incori)oiate  The  Saint  Andrews  and  Quebec  Railroad  Company, 
authorized  the  company,  when  a  cci-tain  number  of  shares  of  the 
capital  stock  should  be  subscribed  for,  to  make  a  line  of  railroad 
from  Saint  Andrews  in  this  Province  to  the  boundaiy  line  of  Lower 
Canada ;  to  purchase  such  real  or  movable  property  as  might  be 
necessary  for  making  and  maintaining  the  road ;  and  to  hold  and 
possess  the  land  over  which  the  railroad  was  to  pass.  This  Act  was 
amended  from  time  to  time;  and  in  1848  the  Act  11  Vict.,  cap.  48, 
was  passed,  reciting  in  Sect.  4,  that  the  company  had  set  apart  four 
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ind  shares  of  their  capital  stock  for  shareholders  in  the  United 
om,  and  were  desirous  of  creating  a  distinction  between  these 

and  the  other  shares  of  the  company,  and  of  yielding  certain 
jges  and  advantages  to  the  shareholders  in  the  United  King- 

The  Act,  then,  authorizes  The  Saint  Andrews  and  Quebec 
ad  Company  to  set  apart  four  thousand  shares  of  the  capital 
for  shareholders  in  the  United  Kingdom,  to  be  designated  as 
A  shares  ;  the  other  shares  in  the  company  to  be  designated  as 
B.     By  Sect.  5,  the  company  was  authorized  to  transfer  and 

to  the  holders  of  Class  A  shares,  "  the  whole  or  any  part  of 
guarantee  of  interest,  grant  of  money  or  lands,  or  other  benefit, 
t  or  advantage  which  now  hath  been  or  hereafter  may  be 
ted,  conceded  or  allowed  to  the  Raid  company  by  Act  of  Assem- 
or  otherwise  howsoever."  By  Act  13  Vic,  cap.  1,  the  Class  A 
lolders  are  authonzed  to  choose  directors  from  among  them- 
.  to  be  distinguished  as  "the  directors  for  Class  A  share- 
's," who  may  agi-ee  with  the  directors  of  the  company  as  to  the 
ct  and  management  of  the  affairs  of  the  company,  (sections  7 
I.  By  section  10,  the  directors  of  the  company  arc  authorized 
nt  to  Class  A  shareholders,  not  only  the  whole  or  any  part  of 
jarantee  of  interest,  grant  of  money  or  lands,  or  other  l)enefit, 
or  advantage,  already  or  thereafter  to  be  granted,  conceded  and 
jd  to  the  company  by  Act  of  Assembly  or  otherwise,  but  also 
^referential  intei-est  or  dividend,  and  such  preferential,  exclusive 
ler  profits,  privileges  and  advantages,  and  on  such  terms  and 
ions  as  the  directors  of  the  company  think  proper.  By  section 
e  directoi-s  of  the  company  are  authonzed  to  charge  the  present 
iture  lands,  goods  and  other  property  and  effects,  tolls,  income 
rofits  of  the  company,  with  the  payment  or  other  satisfaction 
J  Class  A  shareholders,  of  such  interest  or  dividend,  profits, 
?ges  and  advantages.  By  Act  of  Parliament  (Imperial)  13  & 
it.,  cap.  100,  the  Cla.ss  A  shareholders  were  incorporated  by  the 
of  "  The  Class  A  shareholders  of  The  Saint  Andrews  and  Que- 
lilroad  Company  Act,  1850;"  for  the  purpose  of  holding  shares 

Company,  fcc,  and  of  accepting  such  grants,  transfers,  and 
.nces  of  land,  timber,  money,  guarantees  of  dividends  and 
3t,  and  other  property  and  effects,  as  might  from  time  to  time 
de  by  the  company  to  such  shareholders,  and  of  selling,  con- 
5,  mortgaging,  or  otherwise  dealing  with  and  disposing  of  the 
and  other  property.  By  section  32,  the  company  and  the 
ovH  of  Class  A  shareholders  were  authorized  to  enter  into  any 
xjts  for  or  with  reference  to  any  of  the  purposes  of  that  Act. 
le  29th  of  April,  1852,  a  contract  was  made  between  John 
field,  James  Sykes  and  George  W.  King  of  the  first  part,  The 
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Saint  Andrews  and  Quebec  Railroad  Company  of  the  second  par 
and  the  Class  A  shareholders  of  the  third  part,  for  the  constructio 
of  the  railroad  from  Saint  Andrews  to  Woodstock.     This  contoM 
was  confirmed  by  Act  of  Assembly  17  Vict.,  c.  42.     The  Act  19  Vict 
c.  19,  which  extends  the  time  for  completion  of  the  railway,  declaie 
in  the  recital,  that  the  directors  of  the  company  have  charged  tb< 
lands,  property,  tolls,  income  and  profits  of  the  company  in  favor  a! 
the  Class  A  shareholders,  according  to  the  powers  given  by  the  Act 
11  Vict.,  c.  48.     The  Act  19  Vict.,  c.  70,  authorizes  The  Saint  Aft. 
drews  and  Quebec  Railroad  Company,  with  the  concurrence  of  ClBm 
A  Company,  to  agree  with  any  company  which  may  be  authoriaed 
to  accept  the  same  and  to  complete  the  railroad  to  Woodstock,  for* 
transfer  of   the  undertaking  of   The  Saint  Andrews  and  Quebec 
Railroad  Company,  and  the  control  and  management  thereof,  and  all 
the  lands,  etc.,  and  the  present  and  future  profits  and  expectandee 
of  The  Saint  Andrews  and  Qnebec  Railroad  Company,  on  such  terms 
and  conditions  as  the  three  companies  might  agree  upon. 

Under  the  authority  of  this  Act,  an  agreement  dated  the  20th 
September,  1856,  was  made  between  The  Saint  Andrews  and  Que- 
bec Railroad  Company,  the  Class  A  Company,  and  The  New  Bruns- 
wick and  Canada  Railway  and  Land  Company,  as  set  out  in  the 
tenth  and  eleventh  paragraphs  of  the  bill.  This  agreement  was 
approved  of  by  the  Governor  in  Council  on  the  24th  October,  1856, 
as  required  by  the  eighth  section  of  the  Act.  By  Act  of  ImperiBl 
Parliament  20  and  21  Vict.,  c.  154,  (passed  17th  August,  1857),  re- 
citing i!he  incorporation  of  The  Saint  Andrews  and  Quebec  Railroad 
Company;  the  division  of  the  capital  into  Classes  A  and  B;  the 
separate  incorporation  of  the  Class  A  shareholders;  that  Class  A 
had  paid  up  the  whole  of  the  subscriptions,  eighty  thousand  pounds, 
but  Class  B  had  only  paid  up  a  small  portion;  the  authority  of  the 
company  and  Class  A  shareholders  to  agree  with  any  company 
for  the  completion  of  the  road  to  Woodstock;  that  certain  persons 
thererein  named,  and  othei's,  had  united  themselves  into  a  company 
under  the  Joint  Stock  Companies  Act  1856,  by  the  name  of  "Thft 
New  Brunswick  and  Canada  Railway  and  Land  Company  (limited) 
for  the  purpose  of  accepting  a  transfer  of  the  undertaking  of  The 
Saint  Andrews  and  Quebec  Railroad  Company,  and  of  purchasiBg 
all  the  lands,  property,  rights  and  expectancies  of  the  saia  companyi 
and  the  lands,  etc.,  of  the  Class-  A  shareholders,  and  for  the  puipfl** 
of  carrying  the  said  undeilaking  into  execution,  and  for  the  othtf 
purposes  relating  to  the  same  undertaking  mentioned  in  the  memp* 
randum  of  association  of  the  said  New  Brunswick  and  Canada  Raw* 
way  and  Land  Company  (limited) ;  and,  that  in  furtherance  of  thtf^ 
objects,  by  the  agreement  of  the  20th  September,  1856,  (which  W* 
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annexed),  the  undertaking  of  The  Saint  Andrews  and  Quebec  Rail- 
way Company,  with  all  its  property,  rights,  lands  and  expectancies, 
and  all  the  rights  and  expectancies  of  the  Class  A  shareholders,  pur- 
ported to  be  transferred  to  The  New  Brunswick  and  Canada  Railway 
and  Land  Company  (limited);  but  that  doubts  had  arisen  whether, 
inasmuch  as  Class  A  shareholders  were  incorporated  by  Act  of  Par- 
liament, such  transfer  by  virtue  of  an  Act  of  Assembly  of  this  Prov- 
ince would  be  effectual;  that  it  would  be  of  great  advantage  to  the 
Provinces  of  New  Brunswick  and  Canada  that  the  undertaking 
should  be  completed,  and  that  the  pensons  constituting  The  New 
Brunswick  and  Canada  Railway  and  Land  Company  (limited),  and 
who  were  willing  to  subscribe  the  necessary  funds  for  its  completion, 
should  have  the  transfer  ratified  and  confirmed,  and  have  granted  to 
them  the  powers  thereinafter  specified,  which  confirmation  could  not 
be  effectuated  without  the  authority  of  Parliament;  it  was  enacted 
that  "the  power  and  authority  given  by  the  Act  of  Assembly  of  the 
"Province  of  New  Brunswick  of  the  19th  Vict.,  c.  70,  for  the  transfer 
"of  the  undertaking  of  The  Saint  Andrews  and  Quebec  Railroad 
"Company,  and  which  was  exercised  with  the  consent  of  the  Gover- 
"nor  in  Council  of  the  said  Province,  by  the  articles  of  agreement 
"of  the  SOth  September,  1856,  set  forth  at  length  in  the  Schedule  to 
"this  Act,  shall  be  by  this  Act  extended  to  all  the  lands,  rights  and 
"expectancies  of  the  Class  A  shareholders  of  The  Saint  Andrews  and 
"Quebec  Railroad  Company,  and  the  transfer  by  the  same  agreement 
"made  of  the  said  undeitaking,  and  of  the  same  lands,  rights  and 
"expectancies  to  the  company  is  hereby  confirmed;  and  the  same 
"undertaking,  lands,  rights  and  expectancies  shall  from  and  after  the 
"passing  of  this  Act  be  vested  in  the  company."  The  word  "company 
was  declared  to  mean  The  New  Brunswick  and  Canada  Railway  and 
Land  Company  (limited). 

In  March,  1855,  the  plaintiff  Brookfield,  and  George  W.  King,  filed 
a  bill  against  The  Saint  Andrews  and  Quebec  Railroad  Company, 
and  the  Class  A  shareholders,  for  an  account  of  the  amount  due  on 
their  contract,  and  for  a  specific  perfonnance;  and  in  December, 
18G3,  a  decree  was  made  in  that  suit,  whereby  the  defendants  therein 
were  ordered  to  pay  to  the  plaintiffs  sixteen  thousand  two  hundred 
and  nine  pounds  six  shillings  and  eight  pence,  with  interest  on  eleven 
thousand  eight  hundred  and  eighty-eight  pounds  from  the  first  of 
June  in  that  year,  and  should  also  convey  to  the  plaintiffs,  three 
thousand  eight  hundred  arid  thirty-one  acres  of  land,  or,  in  default 
thereof,  should  pay  to  the  plaintiffs  three  thousand  eight  hundred 
and  thirty-one  pounds  sixteen  shillings  sterling.  While  this  suit 
was  pending,  but  before  the  decree  was  made,  namely,  on  the  twenty- 
fourth  of  August,  1863,  two  of  the  defendants  in  this  suit,  the  Saint 
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Stephen's  Bank,  and  John  J.  Robinson,  respectively  obtained  judg- 
ments in  the  Supreme  Court  against  the  other  defendants,  The  New 
Brunswick  and  Canada  Railway  and  Land  Company.    The  judgment      ;' 
of  the  Saint  Stephen's  Bank  was  for  nine  thousand  one  hundred  and 
eight  pounds,  and  that  of   Robinson  was  for  three  thousand  five       \ 
hundred  and  seventeen  pounds.     Memorials  of  these  judgments  were       j 
duly  registered,  and  fieri  facias  executions  issued  thereon  to  the 
sheriffs  of  the  Counties  of  York  and  Charlotte,  under  which  th^ 
lands  granted  to  the  defendants.  The  New  Brunswick  and  Canada 
Railway  and  Land  Company,  were  levied  on  and  advertised  for  sal< 

The  first  and  principal  question  to  be  considered  Ls,  Whether  an^ 
trust  was  created  in  favor  of  the  plaintiff,  Brookfield,  King  having^^a; 
died  since  the  decree,  by  the  agreement  of  the  20th  Septemper,  1856      ^^ 
and  the  Act  of  Assembly  10th  Victoria,  c.  70,  or  the  Act  of  Parlij 
ment  20  &  21  Victoria,  c.  154  ? 

It  is  clear  that  no  technical  words  are  necessary  to  create  a  trust 
if  the  intention  sufficiently  appears,  the  Court  will  give  effect  to  it- 
King  V.  Denison.  (1  Ves.  &  B.,  273).     In  Lewin  on  Trusts,  100,  it  if 
said,  "  Whenever  a  pei'son,  having  a  power  of  disposition  over 
"perty,   manifests   any   intention   with   i-espect   to  it  inrfavor  ol 
"another,   the  Court,   where  there   is  sufficient  consideration,  will 
"execute  that  intention  through  the  medium  of  a  trust,  howevei 
"informal   the   language   in   which   it  happens   to   be  expressed.* 
Under  the  authority  of  the  Act  19  Victoria,  c.  70,  all  the  lands 
goods,  chattels,  and  other  present  and  future  property  and  effects 
rights  and  expectancies  of  Tlie  Saint  Andrews  and  Quebec  Railwajf 
Company,  and  of  the  Class  A  shareholders,  were  conveyed  and  trans- 
ferred to  the  defendants.  The  New  Brunswick  and  Canada  Railway 
and  Land  Company,  upon  certain  conditions,  one  of  which  was, 
the  Transferee  Company  (the  defendants)  should  forthwith 
the  liabilities  of  The  Saint  Andrews  and  Quebec  Railway  Company 
and  the  Class  A  Company,  respectively,  specified  in  the  schedule 
the  agreement.     Among  those  liabilities  is  stated, — 

"  Liability,  if  any,  to  the  conti'act(jrs  in  New  Brunswick." 

Words,  not  nearly  as  strong  as  those  used  in  this  agreement,  ha^ 
frequently  been  held  to  create  a  charge  on  reg.1  estate,  which  coal< 
be  enforced  in  equity  by  the  cestiti  que  trusty  of  creditor  against  ihi 
gmntee  or  devisee  of  the  land,  though  there  was  no  privity  of  con- 
tract between  him  or  them :  Storj''s  Equity  Jurisprudence,  Sects.  12, 
44.     In  numerous  cases  arising  imder  wills,  a  direction  by  the 
tor  that  his  debts  should  ba  paid,  has  been  held  to  be  a  charge  of 
bebts  on  his  real  estate:  Shalcross  v.  Finden,  (3  Ves.  738);  King 
Denison  (1  Ves.  &  B.  274);  Harding  v,  Grady,  (1  Dru  W.  430).     Ii 
Legard  y.  Hodges,  (1  Ves.  Jr.  478),  where  a  party  had  covenanted  wil' 
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le  trustees  under  a  marriage  settlement,  to  set  apart  and  pay  them 
16  annual  profit  of  certain  lands,  on  a  bill  filed  by  the  trustees  to 
ave  a  trust  declared  as  to  the  profits,  against  which  it  was  contended 
lat  there  was  a  mere  personal  covenant — the  Lord  Chancellor  said, 
rhat  wherever  persons  agree  concerning  any  particular  subject, 
that,  in  a  Court  of  Equity  as  against  the  party  himself,  and  any 
claiming  under  him  voluntarily,  or  with  notice,  raises  a  trust.*'  In 
Uim  i\  Keighly,  (2  Ves.  Jr.  335),  the  Master  of  the  Rolls  says, 
WTierever  any  person  gives  property,  and  points  out  the  object,  tne 
property,  and  the  way  in  which  it  shall  go,  that  does  create  a  tnist, 
unless  he  shows  clearly  that  his  desire  expressed  is  to  be  controlled 
by  the  party,  and  that  he  shall  have  an  option  to  defeat  it."  See 
Iso  Knight  v.  Bough  ton,  (8  Jur.  923 ;  11  CI.  &  F.  548).  The  same 
octrine  which  is  applicable  to  wills,  has  been  held  to  extend  to 
jttlements  inter  vivos :  Liddard  r.  Liddard,  (6  Jur.  N.  S.  439 ;  28 
leav.  26G). 

The  transfer  in  this  case  is  expressed  to  be  made  on  certain  con- 
itions.  The  manifest  intention  of  The  Saint  Andrews  and  Quebec 
Sompany,  and  Class  A  Company,  was  that  their  debts  should  be 
aid  :  and  it  was  on  that  condition,  and  for  that  purpose,  with  others, 
liat  the  transfer  was  made.  In  Vin.  Abr.  "  Conditions  "  (C),  speak- 
ig  of  the  words  in  a  deed  which  make  a  condition,  it  is  said,  "The 
words  ea  intent ione  do  not  make  a  condition,  but  a  confidence  and 
trvM,  unless  an  express  re-entry  be  limited."  Bac.  Ab.  "Conditions" 
A)  is  to  the  same  eflTect ;  and  in  Shep.  Touch.  123,  it  is  said,  "  If  one 
make  a  feoffment  in  fee,  ea  intent  lone,  ad  effectuniy  &c.,  that  the 
feoffee  shall  do  or  not  do  such  an  act,  these  words  create  a  trust,  and 
do  not  make  the  estate  conditional."  At  the  time  the  transfer  was 
xecuted,  both  The  Saint  Andrews  and  Quebec  Railroad  Company 
nd  Class  A  Company,  knew  that  the  surviving  contractors,  Brook- 
ield  and  King,  claimed  a  large  balance  to  be  due  to  them  on  their 
ontract — nearly  thirty  thousand  pounds — though  the  company, 
y  their  answer  filed  in  July,  18G6,  denied  that  anything  was  due. 
iy  the  terms  of  the  transfer,  made  while  that  suit  was  pending, 
Tne  Saint  Andrews  and  Quebec  Railway  Company  clearly  intended 
o  provide  for  the  payment  of  this  claim,  if  it  should  be  determined 
hat  anything  was  due,  and  when  the  Transferee  Company  accepted 
hat  transfer,  and  it  was  ratified  and  confinued  by  the  Act  of  Parlia- 
nent  21  &  22  Victoria,  c.  154,  they  took  the  property  subject  to  the 
lajonent  of  any  debt  that  might  be  found  due  to  the  contractors 
3rookfield  and  King.  If  that  does  not  amount  to  a  trust,  I  am  at  a 
j06s  to  understand  what  will.  I  do  not  think  that  this  case  is 
iflfected  by  the  memorandum  of  association  of  The  New  Brunswick 
md  Canada  Railway  and  Land  Company,  set  out  in  the  8th  para- 
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graph  of  the  answer.     There  is  nothing  in  the  agreement  of  transfer       }^ 
to  show  that  the  articles  of  association,  or  any  of  them,  formed  a       f^ 
part  of  the  conditions,  or  that  the  transfer  was  made  subject  to  the 
articles.     It  seems  to  me  that  the  payment  of  the  debts  was  to  be  a       \. 
first  charge  on  the  property,  and  that  all  the  powers  given  to  the 
Transferee  Company  to  appropriate  or  sell  the  lands  granted,  or  to 
be  granted  to  them,  must  be  considered  as  subordinate  to  the  charge 
of  the  debts.     Had  they  paid  the  debts,  according  to  their  agreement,, 
the  plaintifTs  lien  would  not  have  interfered  with  their  power  of 
appropriation  under  the  memorandum  of  association.     The  articl 
of  association  are  in  no  way  binding  on  the  plaintiff,  unless  it  can 
made  out  that  they  were  incorpoi-ated  in  the  agreement  of  transfer 
The  seventh  clause  of  the  conditions  of  that  agreement  states  tha 
"The  Transferee  Company  shall  be  entitled  to  appropriate  out  of  th 
"lands  to  be  granted  to  them,  sixteen  thousand  acres  of  land  i 
*  respect  of  their  Class  A  shares,  or  four  acres  a  share ;  and  one  hun 
"dred  and  five  thousand  acres  in  respect  of  their  Class  B  shares,  o; 
"fifteen  acres  a  share."    The  third,  fifth,  sixth  and  eight  articles  of  th 
memomndum  of  association  apply  to  the  appropriation  of  lands 
these  shareholders,  and  the  granting  certificates  thereof.     There 
no  similar  provision  for  issuing  certificates  of  land  shares  to  Class 
shareholders,  unless  it  can  be  considered  as  embraced  by  the  twelftt — :^ 
article  of  the  memorandum  of  association.     It  was  contended  tha 
the  thirtieth  article,  giving  the  directors  "  exclusive  power  to  selec 
"and  appoi-tion.  as  soon  as  they  shall  judge  any  such  lands  can  be  con 
"veniently  divided,  the  land  rateably  to  the  holders  of  the  land  a 
"certificates  respectively ;"  and  the  thirty-ninth  article,  authori2in^^5 
the  directors  to  "sell  any  of  the  lands  granted,  or  to  be  granted  tcn^ 
"the  company,  and  which  shall  not  have  been  allotted  or  appropriatecfSI 
"to  any  of  the  shareholders,"  showed  that  the  whole  disposition  o     ^ 
the  lands  was  under  the  control  and  in  the  discretion  of  tlie  directo: 
and  therefore  that  it  could  not  have  been  intended  there  should 
any  lien  on  the  lands.     As  to  the  thirty-ninth  article — it  was  no 
passed  until  June,  1861,  and  therefore  certainly  cannot  affect  th 
conditions  of  the  transfer  made   in  September,  1856.     As  to  th. 
previous  articles  of  association,  dated  28th  September,  1856, 1  ihi 
they  make  a  distinction  between  the  lands  to  be  allotted  to  the 
A  and  Class  B  shareholders,  and  those  to  be  allotted  to  Class  C  (tim. 
original  Class  A  Company).     Looking  at  the  whole  memorandum 
association,  and  reading  it  in  connection  with  the  agreement 
transfer,  I  think  the  intention  was,  that  the  original  Glass  A  Cono.- 
pany  should  receive  the  foity-two  thousand  six  hundred  and  sevenby 
acres  before  any  allotment  or  appropriation  of  lands  was  made  to 
Class  A  and  Class  B  shares  in  tne  Transferee  Company ;  and  ihskt 
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this  construction  is  apparent  from  the  language  of  the  third  clause  of 
the  agreement  of  transfer,  which,  after  providing  that  the  Class  A 
Company  shall  receive  the  forty-two  tnousand  six  hundred  and 
seventy  acres  of  land,  declares  that  they  "shall  also,  in  satisfac- 
bion  of  all  arrears  of  interest  then  owing  them,  receive  all  the 
'residue,  if  any,  of  the  lands  of  the  Company  arising  from 
'the  grants  alreadv  promised  between  Saint  Andrews  and  Wood- 
'stock,  which  shall  remain  after  viaking  the  several  allotments 
'herein  specified"  The  allotments  specified  are,  the  forty-two 
thousand  six  hundred  and  seventy  acres  above  mentioned,  the  six- 
been  thousand  acres  for  Class  A  shares,  and  the  one  hundred  and 
five  thousand  acres  for  Class  B  shares  in  the  Transferee  Company, 
st8  provided  in  the  seventh  clause  of  the  transfer.  Therefore,  as  I 
read  it,  in  the  first  place,  the  forty-two  thousand  six  hundred  and 
seventy  acres  are  to  be  alotted;  then  the  sixteen  thousand  acres,  and 
the  hundred  and  five  thousand  acres  to  Class  A  and  Class  B  shares 
in  the  Transferee  Company;  then,  after  making  these  allotments,  a 
further  appropriation  of  the  residue  of  the  lands,  if  any,  to  the 
original  Class  A  shareholders,  in  satisfaction  of  the  airears  of  in- 
terest due  them  at  the  time  of  the  transfer.  This  view  I  think  is 
confirmed  by  the  fact  that  there  is  no  provision  in  the  articles  of 
association  that  Class  C  shares  shall  receive  certificates  for  allot- 
ments of  lands,  as  is  provided  for  Classes  A  and  B  by  the  fifth  and 
eighth  articles  of  the  memorandum,  and  there  does  not  seem  to  be 
Emything  requiring  the  Transferee  Company  to  appropriate  a  cer- 
tain number  of  acres  of  land  to  each  Class  C  shareholder,  as  there  is 
for  Classes  A  and  B,  but  that  the  whole  forty-two  thousand  six  hun- 
dred and  seventy  acres  may  be  appropriated  en  bloc  to  the  Class  C 
shareholders,  for  that  article  twelve,  which  declares  that  each  share- 
holder, entitled  to  land,  shall  receive  a  certificate  called  "Land  Shares," 
and  that  the  company  shall  allot  the  lands,  is  confined  to  Class  A  and 
Class  B  shares,  because  the  lands  are  to  be  allotted  "in  the  propor- 
tions designated  in  such  certificates."  The  articles  provide  that 
Class  A  and  Class  B  shareholders  shall  be  allotted  a  certain  number 
of  acres  per  share.  The  absence  of  any  such  provision  respecting 
Class  C,  seems  to  show  that  they  stood  in  a  different  position. 

I  think  Class  A  Company  were  entitled  to  receive  the  foit,y-two 
thousand  six  hundred  and  seventy  acres  out  of  the  first  lands 
granted  to  the  Transferee  Company,  and  that  they  could  have  had  a 
specific  performance  of  the  contract;  but  I  am  not  satisfied  that  the 

I)re8ent  plaintiff*  can  ask  to  have  it  performed  for  the  pui-j^ase  of 
evying  on  it  under  his  execution.  I  have  not  been  able  to  find  any 
case,  or  any  principle  of  equity  going  to  that  extent.  But  in  the 
view  I  take  of  the  case,  this  wul  not  be  material,  as  Brookfield's 
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debt  will  be  the  first  charge  upon  the  land;  or  rather,  the  liabilities 
of  the  company,  of  which  Brookfield's  claim  is  one,  will  be  a  prior 
charge  to  the  claims  of  Class  A  Company. 

It  was  cont<;nded.  on  belialf  of  the  dafenflants,  that  by  the  Act 
19  Victoria,  c.  70,  the  Transferee  Company  were  put  in  exactly  the 
same  position  as  The  Saint  ^\jidrews  and  Quebec  Railway  Company, 
and  werr  pei-sonally  liable  on  the  contract;  and  that,  as  before  the 
transfer,  the  plaintiff  liad  no  lien  on  the  lands  of  The  Saint  Andrews 
and  Quebec  liiiilway  Company,  he  has  none  now  upon  the  lands  in. 


the  hands  of  the  Transferee  Company,  granted  since  the  transfer^  "". 
I  think  the'  transfer  create<.l  a  trust  in  favor  of  the  plaintiff,  which^K^:i 

must  be  enforced  against  the  land,  though  there  may  also  be  a  lia .- 

bility  upon  the  Tiansferee  Company,  but  which,  as  they  are  admittedEi-jd 
to  be  insolvent,  would  be  useless.     Under  that  Act,  the  Transferee^a^-e 
Company  probably  b^jcame  liable  to  the  creditors,  but  I  do  not  thinks  Ir 
that  will  interfere  with  a  lien  created  by  express  contiuct:  a  personaKI  •J 
liability  and  security  ai-e  not  necessarily  inconsistent  with  a  lien- 
Legard  r.  Hodges  (1  Ves.  Jun.,  478);  Winter  v.  Lord  Anson  (3  Russ, 
488);  Walker  c.  Ware  Railway  Company  (Law  R.  1  Equity,  195)    ■^'O- 
In  Clark  r.  Rc)yle  (3  Sim.,  41)1)),  where  thei^e  was  held  not  to  be 
lien,  an  estate  was  conveyed  in  consideration  of  a  covenant  by  tli< 
grantee  to  ])ay  the  gi*antor  an  annuity  for  life,  and  to  pay  a  sum  ol 
money  in  the  event  of  the  grant<ie's  marrying.     The  principal  groun< 
of  that  decision  was,  that  where  security  has  been  taken  for  my 
ment  of  the  purchase  money,  there  can  be  no  lien  on  the  land.     Thi 
doctrine  has  been  (jualitied  by  subsequent  cases,  where  the  securit3r==^ 
is  only  personal.     See  Winter  r.  Lord  Anson  (3  Russ,  488);  Buck— — 
land  V.   Pocknell  (13  Sim.,  412).     Another  ground  of  the  decision^^ 
was,  tliat  it  appeared  to  be  contrary  to  the  intention  of  the  partiess====» 
that  then*  should  be  a  lien,  because  the  contingency  upon  which  tht 
money  was  payable  might  nevtr  happen,  and  the  purchaser  couh 
not  have  complete  dominion  over  the   estate   until  the  death  oJ 
the  seller.     But  that  is  not  the  case  here,  because  the  Transfere^^^ 
Company  had  it  in  their  own  power  to  relievo  the  property  of  an^ 
lien,  by  paying  the  claims  accurding  to  the  agi'eement.     So  the  dec- 
laration in  tin*  agreement,  that  it  is  made  on  a  certain  "condition,* 
distinguish L's  this  case  from  Clark  v.  Royle,  and  shows  the  intentioi 
to  have  bei'n,  that  everything  transferred  was  subject  to  the  pay- 
ment of  the  debts  of  The  Saint  Andrews  and  Quebec  Railway  Com- 
pany.    I  also  think  this  cast*  is  distinguished  from  Gai-dner  i\  Thc^ 

London,  Chatham  and  Dover  Railway  Company  (Law  Reports  2  Ch— 

201),  where  it  was  held  that  the  "undertakuig'*  of  a  railway  mean^^* 
the  going  concern  created  by  the  Act,  which  could  not  be  interfere*::::^^ 
with  by  a  mortgagee  of  the  "  undeiiiaking."     Lord  Cairns,  in  that 
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said:  "The  undertaking,  so  far  as  these  contracts  of  mortgage  are  con- 
"cemed,  is,  in  my  opinion,  made  over  as  a  thing  complete,  or  to  be 
"completed;  as  a  going  concern,  with  internal  and  parliamentary 
"powers  of  management  not  to  be  interfered  with;  as  a  fruit-bear- 
"mg  tree,  the  produce  of  which  is  the  fund  dedicated  by  the  con- 
"  tract  to  secure  and  pay  the  debt.  The  living  and  going  concern 
"thus  created  by  the  Legislature  must  not,  under  a  contract  pledging 
"it  as  security,  be  destroyed,  broken  up,  or  annihilated.  The  tolls 
"and  sums  of  money  ejusdem  generis,  that  is  to  say,  the  earnings  of 
"the  undertaking,  must  be  made  available  to  satisfy  the  mortgage." 
(The  mortgage  in  that  case  was  upon  "the  general  undertaking  of 
the  company,  and  all  the  tolls  and  sums  of  money  arising  there- 
from.") 

Now,  though  the  "undertaking"  of  The  Saint  Andrews  and  Que- 
bec BAilroad  Company  is  a  part  of  what  was  transferred  in  this  case, 
it  was  not  the  only  thing;  and  though  that  may  not  be  available  for 
the  satisfaction  of  the  debts  of  this  company,  it  is  no  reason  why 
other  property  included  in  the  transfer,  and  which  does  not  form 
any  part  of  "the  going  concern,"  should  not  be  subject  to  the  lien. 
The  seizure  and  sale  of  the  lands  granted  to  the  company  will  in  no 
way  interfere  with  the  running  of  the  railway,  as  a  seizure  of  the 
"undertaking"  would  do.  The  company  might  divest  themselves,  or 
they  might  be  deprived  by  judgment  and  execution  of  the  whole  of 
these  lands,  and  yet  the  i-ailway  itself,  with  all  its  running  powers, 
and  the  full  control  and  management  of  it,  be  entirely  unimpaired; 
so  that  there  seems  to  be  nothing  in  the  case  of  Gardner  v.  The 
London,  Chatham  and  Dover  Railway  Company,  which  in  any  way 
conflicts  with  the  plaintiffs  claim  on  the  lands.  Whether  the  lien 
created  by  the  transfer  will  extend  to  subsequent  grants  of  land, 
depends  on  the  agreement  of  the  parties  to  the  transfer.  Assign- 
ments of  expectancies  and  subsequently  acquired  property,  are  good 
in  equity:  Story  Equity  Jur.  Sect.  1040.  The  Act  19  Vict.,  c.  70, 
expressly  authorizes  The  Saint  Andrews  and  Quebec  Railroad  Com- 
pany with  the  concurrence  of  Class  A  shareholders,  to  convey  to  the 
Transferee  Company  "the  present  and  future  property,  rights  and 
"expectancies  of  The  Saint  Andrews  and  Quebec  Railroad  Company," 
on  such  terms  and  conditions  as  they  may  agree  upon;  and  the 
^reement  of  transfer  following  the  words  of  the  Act,  declares  that 
The  Saint  Andrews  and  Quebec  Railroad  Company,  the  Class  A 
Company  and  the  Transferee  Company  "do  hereby  mutually  agree 
"vriitn  each  other,  that  the  undertaking  of  The  Saint  Andrews  and 
"Quebec  Railroad  Company,  and  the  control  and  management  thereof, 
"and  all  the  lands,  goods,  chattels,  and  present  and  future  property 
^and  effects,  rights  and  eocpectandes  of  The  Saint  Andrews  and  Que- 
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^*bec  Railroad  Company,  shall  be,  and  are  hereby  transferred  to  the 
"Transferee  Company."     Unless  those  words  "future  property,  rights 
"and  expectancies,"  are  held  to  apply  to  future  grants  of  land  wnich        ' 
The  Saint  Andrews  and  Quebec  Railroad  Company  had  a  right  to 
receive,  or  expected   to  receive  from  the  Crown  as  the  railroad       , . 
proceeded,  if  they  had  continued  the  work,  I  cannot  see  how  full        | 
effect  can  be  given  to  them.     The  words  "rights  and  expectancies'* 
might  apply  to  the  (Jovemment  guarantee  of  interest  secured  by  the 
Acts  10  Vict.,  c.  84,  and  19  Vict.,  c.  69;  but  the  word  "property" 
would  seem  to  apply  to  the  future  grants  of  land.     I  think  this 
word  "expectancies"  may  mean  an  estate  in  lands  which  The  Saint 
Andrews  and  Quebec  Railroad  Company  would  be  entitled  to  receive 
after  certain  things  mentioned  in  the  Act  12  Vict.,  c  74,  had  been     -a 
performed.     By   the   first  section   of  this  Act  the   Grovemor 
authorized,  on  completion  of   the  railroad  to  Woodstock  and  th< 
branch  to  Saint  Stephen,  to  grant  to  the  Saint  Andrews  and  Quebee^s:^ 
Railroad  Company  all  the  Crown  lands  within  five  miles  on  each  sides 
of  the  railroad;  and  by  the  second  section,  the  Governor  was  author- 
ized to  grant  to  the  company  a  portion  of  the  said  tract  of  land,  not 
exceedinor  ten  thousand  acres,  on  beinor  satisfied  that  ten  thousand, 
pounds  had  been  actually  expended  in  the  construction  of  the  road;^ 
and  in  like  manner,  from  time  to  time  to  grant  a  like  quantity  ol 
land  for  eveiy  additional  ten  thousand  pounds  so  expended, 
right  to  receive  these  grants  of  land  from  time  to  time,  on  fumishi] 
the  proofs  required  by  the  Act,  was,  I  think,  some  of  "the  rights  aii< 
expectancies"  which  were  transfere<l  to  the  defendants  The  Ne^ 
BrunsT\ick  and  Canada  Railway  and  Land  Company,  and  undei 
which  transfer,  as  is  alleged  in  the  bill,  they  have  received 
grants  of  land  from  the  Crown.     After  that  transfer  The  Saint  And- 
rews and  Quebec  Railroad  Company  virtually  ceased  to  exist;  foi 
not  only  their  powers  and  authorities,  but  also  their  obligations  an( 
liabilities,  were  then  vested  by  law  in  the  Transferee  Company. 

It  was  further  contended  that  as,  by  the  tenns  of  the  agreements:^ 
the  liabilities  of  The  Saint  Andrews  and  Quebec  Railroad  Com 
were  to  be  discharged  forthwith,  there  could  be  no  lien  upon 
subsequently  granted.     This  does  not  seem  to  me  to  follow  as 
necessary  consequence,  for  though  the  parties  to  the  transfer  stipu- 
lated that  the  debts  should  be  paid  forthwith,  could  they  not 
agree  that  the  creditors  should  have  security  by  lien  on  the  property, 
in  case  the  debts  were  not  paid  as  agreed  upon?    It  was  also  ax^ec 
that,  as  the  main  object  of  the  transfer  was  the  completion  oi  th< 
road,  it  was  inconsistent  with  that  object  that  there  should  bo  an^ 
trust  of  the  lands.     But  I  do  not  see  that.    The  Transferee  com- 
pany did  not  depend  on  the  lands  to  enable  them  to  complete  tiu 
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;  for  the  Act  of  Parliament  20  and  21  Vict.,  c.  154,  which  con- 
jd  the  transfer,  and  which,  it  may  be  presumed,  was  passed  at 
instance — for  by  section  9  they  were  required  to  pay  the  ex- 
B  of  it — declares  that  the  persons  composing  The  New  Brunswick 
Canada  Railway  and  Land  Company  "are  willing  to  subscribe 
necessary  funds  for  its  completion;"  and  the  memorandum  of 
nation  states  that  they  were  to  advance  funds.     The  lands  were 
n  fact  part  of  the  capital  stock.     Another  objection  was,  that  as 
plaintifl'  was  no  party  to  the  transfer,  and  never  assented  to  it, 
d  not  create  a  trust  in  his  favor,  and  was  revoked  by  the  judg- 
bs  recovered  against  The  New  Brunswick  and  Canada  Railway 
Land  Company,  by  the  other  defendants;  or,  at  all  events,  that 
jlaintifTs  claim  must  be  postponed  to  those  of  the  Saint  Stephen's 
k  and  Robinson.     I  cannot  agree  to  this  proposition.     This  was 
m  assignment  of  property  in  trust  for  payment  of  debts,  where 
B  may  be  a  resulting  trust  in  favor  of  the  assignor,  and  which, 
I  assented  to  by  the  creditors,  is  revocable.     Here  the  transfer 
made  under  the  authority  of  an  Act  of  the  Legislature,  which 
ires  that  when  the  transfer  is  executed,  all  the  undertaking  of 
Saint  Andrews  and  Quebec  Railroad  Company,  and  the  control 
management  thereof,  and  all  the  lands,  etc.,  of  the  company, 
all  its  liabilities,  "shall  be  thereupon  transferred  to,  and  ahsotutely 
ted  in  the  Transferee  Company  exclusively^     How  can  it  be 
that  this  was  a  mere  voluntary  trust,  revocable  by  the  grantor, 
^as  held  in  Walwyn  v,  Coutts,  (3  Mer.  707),  and  Garrard  v.  Lord 
derdale,  (3  Sim.  1),  and  that  the  creditor  had  no  lien  on  the 
>erty  conveyed?     The  rule  adopted  in  Ellison  v.  Ellison,  (6  Ves, 
I,  is  much  more  applicable.     There,  Lord  Eldon  held  that  if  a 
y  has  completely  transferred  stock,  etc.,  though  it  was  voluntary, 
the  legal  conveyance  being  effectually  made,  and  the  relation  of 
tee  and  cestui  que  tnvst  thereby  established,  the  equitable  inter- 
would  be  enforced  by  the  Court  against  the  trustee  and  the 
lor  of  the  trust.     When  the  transfer  in  this  case  was  executed, 
as  irrevocable:  The  plaintiffs  assent  or  dissent  could  not  affect 
The  liability  of  his  original  debtors,  The  Saint  Andrews  and 
bee  Railroad  Company,  ceased,  and  was  transferred  to,  and  im- 
)d  upon  The  New  Brunswick  and  Canada  Railway  and  Land 
ipany,  by  the  express  terms  of  the  statute.     No  assent  by  the 
Qtiff  therefore  was  necessary.     In  Paterson  v.  Murphy,  (17  Law 
Iq.  Rep.,  289;  11  Hare,  88),  Wood,  V.  C.  says,  "There  is  no  case 
lich  makes  it  in  any  way  necessary  that  the  cestui  que  trust 
mid  be  made  acquainted  with  the  existence  of  the  trust  to  make 
completely  binding."     In  addition  to  this,  it  seems  to  me  that  a 
"ge  created  on  lands  for  the  payment  of  debts,  stands  on  a  differ- 
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ent  footing  from  an  assignment  to  trustees  for  that  purpose.  There 
is,  or  may  be,  a  resulting  trust  in  favor  of  the  grantor  in  the  latter 
case,  but  none  in  the  former;  for  there  the  giuntee  takes  the  prop- 
erty for  his  o\^Ti  benefit,  but  subject  to  the  charge. 

I  believe  I  have  now  considered  all  the  objections  as  to  the  exist- 
ence of  a  lien.     There  are  several  grounds  on  which  it  is  contended 
this  suit  cannot  be  sustained  even  if  their  is  a  lien.     First,  that  the 
Transferee  Company  being  no  party  to  the  suit  brought  by  Brook- 
field  and  King  against  The  Saint  Andrews  and  Quebec  Railroad 
Company,  and  Class  A  Company,  are  not  bound  by  the  decree  in  that 
suit.     This  is  not  an  insuperable  objection,  for  the  amount  due  the 
plaintiff  could,  if  necessary,  be  ascertained  on  a  reference ;  but  that 
seems  to  me  unnecessary,  because  I  think  the  doctine  of  lis  pendens 
applies  here,  and  that  The  New  Brunswick  and  Canada  ilailway 
and  Land  Company,  having  purchased  during  the  pendency  of  the 
suit  against  The  Saint  Andrews  and  Quebec  Kailroad,  and  Class  A 
Company,  arc  bound  by  the  decree  made  against  them,  and  that  it 
was  not  necessary  to  make  The  New  Brunswick  and  Canada  Bail-- 
way  and  Land  Company  a  party  to  that  suit.     Metcalf  v.  Pulvertoft  ^ 
(2  Ves.  &  B.  200);  Bishop  of  Winchester  v.  Paine,  (11  Ves.  197)    - 
Gaskell  v.  Durdin,  (2  Ball  k  B.  109);  Bellamy  v.  Sabine,  (3  Jur.  N  "" 
S.  943  ;  1  De  G.  &  J.  500 ;)  Story^s  Equity  Jur.,  (section  908).     I  dc= 
not   think   that  either  the  fourth  section   of  chapter   119,  or   th9* 
seventh  section  of  chapter  102  of  the  Revised  Statutes  apply  to  this^ 
case. 

Second.  That  the  charge,  if  any,  is  in  favor  of  a  number  of  credi- 
tors, who  all  should  have  l)een  parties  to  this  suit.  The  answer  tc3 
this  is,  that  by  the  Equity  Procedure  Act  17  Vict.,  c  18,  Sect.  19^ 
rule  4,  it  is  enacted  that,  "  Any  one  of  several  persons  for  whom  ^ 
**  trust  is  held  under  any  deed  or  instrument,  may,  without  including 
**  any  other  of  such  persons,  have  a  decree  for  the  execution  of  thi^ 
**  trusts  of  the  deed  or  instrument." 

Third.  That  the  defendants,  The  Saint  Stephen's  Bank  and  Bob-"* 
inson,  not  having  had  notice  of  the  plaintifTs  lien  before  the;^ 
obtained  their  judgements,  are  not  bound  by  it.  It  is  admitted  tha-^ 
they  had  no  actual  notice;  but  I  think  they  had  constructive  notice  b^^ 
the  Act  of  Assembly  19  Vict.,  c.  70,  which  authorized  the  transfer,  an-^ 

by  the  Act  of  Parliament  20  &  21  Vict.,  c.  150,  confirming  it,  in  th - 

schedule  to  which,  the  transfer  is  set  out  verbatim.     A  public  Act 
Parliament  is  notice  to  all  persons.     Moreover,  the  articles  of 
tion  refer  to  the  Act  of  Assembly  and  the  transfer,  and  the  defendan 
The  Saint  Stephen's  Bank   and  Robiason,  dealing  with  the  oth< 
defendants,   The  New  Brunswick  and  Canada  Rajilway  Compan; 
piust  be  taken  to  have  notice  of  the  terms  of  the  trfuosfer  und 
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which  they  acquired  the  property.  In  re  Times*  Life  Assurance  and 
Guarantee  Company,  (18  W.  R.  404;)  East  Anglian  Railway  Com- 
pany V,  Eastern  Counties  Railway  Company,  (11  C,.B.  811). 

Fourth.  That  the  grants  from  the  Crown  to  the  New  Brunswick 
and  Canada  Railway  and  Land  Company  appearing  on  their  face  to 
have  been  made  ex  gratia,  the  plaintiff  is  estopped  from  showing 
that  they  were  made  on  an  other  considetation.  Whatever  effect 
the  words  ex  speciali  gratia,  &c.,  might  have  upon  the  grantee  and 
those  claiming  under  him,  as  an  estoppel  in  any  proceeding  founded 
on  the  grant,  I  cannot  see  upon  what  principle  the  plaintiff,  who 
does  not  claipi  under  this  grantee,  can  be  estopped  in  a  collateral 
proceeding  such  as  this  suit,  from  showing  the  true  consideration  for 
issuing  the  grants,  and  that  the  land  was  granted,  not  merely  ex 
gratia,  but  in  pursuance  of  the  authority  given  by  the  Act  12  Vict., 
cap.  74. 

Fifth.  That  the  plaintiff  was  bound  to  sue  out  execution  and  sell 
the  land  before  he  could  enforce  his  equitable  claim.  I  cannot  see 
the  necessity  for  this.  If  the  land  is  charged  with  the  payment  of 
the  amount  due  the  plaintiff,  the  Court  has  power  to  order  a  sale  of 
the  land  in  order  to  satisfy  the  amount :  Story's  Equity  Jur.  §  1217 : 
Neate  VvDuke  of  Marlborough,  (3  My.  &  C.  415)  If  the  plaintiff 
was  a  judgment  creditor  of  The  New  Brunswick  and  Canada  Rail- 
way and  Land  Company,  seeking  to  enforce  his  legal  rights  against 
the  equitable  interest  of  his  debtor,  I  admit  that  before  coming  to 
this  Court,  he  must  have  pursued  the  same  steps  to  perfect  his  lien, 
as  he  would  have  been  obliged  to  do  if  the  estate  had  been  legal, 
Neate  v.  The  Duke  of  Marlborough,  (3  My.  &  C.  407);  Smith  v. 
Hurst,  (15  Law  &  Equity  Rep.  520;  10  Hare,  30);  Godfrey  v. 
Tucker,  (9  Jur.  N.  S.  1188).  But  the  plaintiff  is  not  a  judgment 
creditor  of  The  New  Brudswick  and  Canada  Railway  and  Land 
Company ;  he  has  no  legal  rights ;  his  rights  are  purely  equitable, 
for  the  enforcement  of  his  lien ;  and,  as  said  by  Lord  Cottenham  in 
Neate  v.  The  Duke  of  Marlborough,  "  If  he  had  an  equitable  lien  he 
would  have  a  right  to  come  here  to  have  the  estate  sold."  See  also 
Walker  v.  The  Ware  Railway  Company,  (Law  Rep.  1  Eq.  195). 

The  only  remaining  question  is  as  to  the  mortgage-bonds  set  out 
in  the  twent5'-second  paragraph  of  the  bill,  and  the  right  of  The 
New  Brunswick  and  Canada  Railway  and  Land  Company  to  issue 
Buch  instruments.  As  mortgages  of  the  "  undertaking,*'  they  would 
not  be  available  to  interfere  with  the  running  of  the  railway,  accord- 
ing to  the  case  of  Gardner  v.  The  London,  Dover  and  Chatham 
lUttlway  Company,  though  the  tolls  and  earnings  of  the  company 
might,  and  probably  would  be,  available  to  satisfy  such  securities, 
"provided  they  are  not  ultra  vires.     Neither  do  they  give  the  holders 
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any  right  to  the  lands  of  the  company,  or  to  the  proceeds  of  the 
lands  when  sold.  Wickham  v.  The  New  Brunswick  and  Canada 
Kailway  Company,  (Law  Reports,  1  P.  C.  65).  But  I  think  it  is 
unnecessary  to  determine,  in  this  case,  what  the  rights  of  these  bond- 
holders are,  or  whether  the  bonds  themselves  are  ultra  vires.  As 
far  as  I  can  discover,  none  of  the  Acts  of  Assembly  gave  The  Saint 
Andrews  and  Quebec  Railway  Company  power  to  borrow  money, 
nor  is  any  such  power  given  to  The  New  Brunswick  and  Canada 
Railway  and  Land  Company,  unless  it  may  be  under  some  provision 
in  "  the  Joint  Stock  Companies  Act,  1856."  The  Class  A  Company 
had  express  power  to  borrow  by  their  Act  of  Incorporation, -13  &  14 
Vict.,  c.  106.  It  is  unnecessary  to  consider  the  cases  of  Colm&n  v. 
Eastern  Counties  Railway  Company,  (10  Beav.  1);  Homersham  t;. 
Wolverhampton  Water  W  orks,  (6  Exch.  137);  East  Anglian  Railway 
Company,  Eastern  Counties  Railway  Company,  (11  C.  B.  775);  and 
McGregor  v.  The  Dover  and  Deal  Railway  Company,  (18  Q.  B.  618), 
which  were  cited  by  Mr.  Eraser  to  show  that  these  bonds  were  void, 
as  being  ultra  mres.  Whether  they  are  so  or  not,  they  were  issued 
long  subsequent  to  the  transfer  to  The  New  Brunswick  and  Canada 
Railway  and  Land  Company,  and  tlierefore  cannot  affect  any  rights 
of  the  plaintiff  acquired  under  that  transfer.  Moreover,  I  am  not 
sure  that  these  bondholders  are  necessary  parties  to  this  suit  (though 
I  do  not  speak  positively  on  this  point),  because  their  rights  do  not 
depend  upon  the  same  state  of  facts  as  the  plaintiff's  claim,  for  the 
evidence  to  establish  hLs  claim  would  have  no  bearing  on  theirs, 
Danl.  Pr.  (3rd  ed.)  184.  If  they  are  necessary  parties,  it  seems  to 
me  they  should  be  defendants  rather  than  plaintiffs,  as  they  may  be 
interested  in  some  of  the  propeiiy  subject  to  the  plaintiff's  lien. 
But  this  is  not  very  material.  The  effect  of  the  Equity  Proceedure 
Act  is  to  abolish  all  technical  rule  respecting  the  parties  to  suits ; 
and  it  is  only  necessary  to  make  such  pei'sons  paities,  as,  from  the 
nature  of  the  case,  are  clearly  necessary,  and  against  whom  direct 
relief  is  sought,  1  Dan  Prac.  176.  Under  the  twenty-fourth  section 
of  the  Equity  Act  17  Vict,  c.  18,  the  plaintiff  Watson  may  be  treated 
as  a  defendant ;  and  as  no  direct  relief  is  sought  by  the  plaintifi 
a^inst  the  bondholdei*s,  the  decree  I  shall  make  will  not  determine 
tneir  rights  against  the  company.  This  would  seem  to  meet  the 
views  of  both  parties,  the  plain tifls'  counsel  not  attaching  any  import^^ 
ance  to  the  claims  of  the  bondholders,  and  the  defendants'  counsel 
denying  that  they  have  any  rights  whatever.  In  coming  to  tk^o 
conclusions  which  I  have,  I  feel  by  no  means  confident  in  my 
judgment  on  some  of  the  points  raised,  as  the  case  is  one  of  ve* 
considerable  difficulty. 

Declare  that  the  plaintiff,  John  Brookfield,  has  a  lien  upon 
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lands,  goods,  chattels,  and  effects,  transferred  by  The  Saint  Andrews 
and  Quebec  Railroad  Company,  and  Class  A  Company,  to  The  New 
Brunswick  and  Canada  Railway  and  Land  Company  (limited),  under 
and  by  virtue  of  the  agreement  of  transfer  dated  20th  September, 
1856,  and  the  Act  of  Assembly  19  Vict.,  c  70,  and  upon  all  tne  lands 
granted  by  the  CVown  to  the  defendants  The  New  Brunswick  and 
Canada  Railway  and  Land  Company  (limited),  since  that  agreement  • 
and  under  and  by  virtue  thereof,  and  of  the  said  Act  of  Assembly, 
and  any  other  Act  or  Acts  of  Assembly  passed  to  facilitate  the  mak- 
ing of  the  railroad  from  Saint  Andrews  to  Woodstock,  to  the  amount 
of  the  several  sums  of  money  ordered  to  be  paid  by  the  decree  of 
the  Court,  as  set  forth  in  the  sixteenth  paragraph  of  the  bill  in  this 
cause,  together  with  the  costs  taxed  in  that  suit  and  the  subsequent 
interest. 

Ordered — That  it  be  referred  to  a  barrister,  to  inquire  and  report 
what  grants  of  land  have  been  made  by  the  Crown  in  this  Province 
to  the  defendants.  The  New  Brunswick  and  Canada  Railway  and 
Land  Company,  since  the  20th  September,  1856,  and  prior  to  the 
filing  of  the  bill  in  this  case,  and  upon  what  consideration  such 
grants  or  any  of  them  were  made,  whether  by  actual  purchase  by 
the  grantees  or  under  and  by  virtue  of  the  power  and  authority 
given  to  the  Lieutenant  Governor  by  the  Act  of  Assembly  11  Vict., 
c.  63,  intituled  "An  Act  to  extend  the  provisions  of  an  Act,  etc.,  to 
facilitate  the  making  of  a  railroad  from  Saint  Andrews  in  the  County 
of  Charlotte  to  Woodstock  in  the  County  of  Carleton  and  branches 
"thereof,"  or  by  the  Act  of  Assembly  12  Vict.,  c.  74,  intituled  "An 
"Act  further  to  facilitate  the  making  of  a  railroad  from  Saint  An- 
"drews  to  Woodstock,  with  a  branch  to  Saint  Stephen;"  or  under  any 
other  Act  of  the  General  Assembly  of  this  Province,  on  proof  of 
expenditure  by  the  company  of  certain  sums  of  money  in  the  con- 
struction of  the  railroad,  or  on  the  completion  of  a  ceiiain  part  of 
the  said  railroad;  or  whether  made  entirely  ex  gratia,  and  irrespective 
of  any  of  the  powers  given  to  the  Lieutenant  Governor  by  said  Acts 
of  Assembly,  or  any  of  them.  Reserve  all  further  directions  and 
the  question  of  costs  till  after  the  barrister  shall  have  made  his  re- 
port. With  liberty  to  all  parties  interested  to  apply  as  they  may  be 
advised. 

This  judgment  was  appealed  from  both  by  the  plaintiff  and  the 
defendants,  and  both  appeals  were  argued  together  in  Michaelmas 
Term  last. 

A,  L,  Palmer  J  Q.  C,  and  J, ./.  Fraser,  appeared  for  the  defendants, 
The  St.  Stephen  Bank;  G,  D.  Street y  Q.  C.,  appeared  for  the  defend- 
ants, The  New  Brunswick  and  Canada  Railway  and  Land  Company. 

Jack,  Q.  C,  appeared  for  the  plaintiff*  Brookfield. 
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A.  L,  PalmeVy  Q.  C,  for  the  defendante.  We  contend  that  the 
judgment  should  be  reversed:  1st.  Because  there  was  no  charge  or 
lien  created  at  all  by  the  agreement  as  declared  by  the  judgment, 
2nd.  If  any  lien  was  created,  it  was  for  all  the  stipulations  in  the 
agreement.  3rd.  Such  lien,  if  it  existed,  would  be  limited  to  the 
property  and  rights  that  The  Saint  Andrews  and  Quebec  Railway 
Company  either  had  at  the  time  of  the  agreement  or  were  by  law 
entitled  to  have,  and  is  confined  entirely  to  their  property,  and  does 
not  extend  to  the  property  of  the  Transferee  Company,  and  there- 
fore not  to  the  grants  of  land  to  the  Transferee  Company,  which 
they  exclusively  acquired  the  right  to.  4th.  If  a  charge  was  at- 
tempted to  be  created  in  this  way  to  bind  the  lands  or  real  estate 
it  ought  to  be  registered  under  the  Re^stry  Acts,  otherwise  it  would 
not  operate  against  a  subsequent  purchaser  or  one  having  no  notice. 
5th.  The  charge,  if  any,  could  be  no  more  than  to  compel  the  Trans- 
feree Company  to  perform  their  contract,  and  it  would  require  the 
same  evidence  to  show  they  had  not  done  so  that  would  suffice  to 
support  an  action  by  the  Transferee  Company  against  them.  The 
judgment  against  the  old  company  is  no  evidence  against  the  new. 
6th.  The  St.  Stephen  Bank  has  a  superior  equity  to  the  plaintiffs, 
because  it  advanced  money,  on  the  agreement  that  it  should  be  laid 
out  in  building  the  railway,  and  thereby  acquiring  the  right  to  the 
grants  of  land  upon  which  they  gave  security.  7th.  The  land  grants 
appear  on  their  face  to  be  given  ex  gratia.  The  simple  effect  of  the 
agreement  was  that  the  Transferee  Company  agreed  to  assume  the 
liabilities  of  the  original  company,  but  no  lien  was  thereby  created, 
or  if  it  was,  why  limit  it  to  Brookfield  claims.  The  words  of  the 
agreement  create  no  lien,  nor  can  any  intent  to  do  so  be  gathered 
from  them,  and  in  judging  of  the  construction  of  an  agreement, 

freater  regard  is  to  be  had  to  the  intent  than  to  the  mere  words, 
ord  V.  Beach  (11  Q.  B.,  860).  In  Pannel  v.  Mill  (3  C.  B..  638), 
Coltman,  J.,  says:  "It  is  not  enough  to  make  out  a  possible  inten- 
tion, but  there  must  be  a  reasonable  certainty."  And  in  Mason  v. 
Cole  (4  Ex.  378),  it  is  said  that  an  agreement  must  be  read  by  sur- 
rounding circumstances.     See  also  Wilson  v.  Bevan  (7  C.  B.  673). 

FraseVy  on  the  same  side.  It  is  impossil^le  from  the  Act  or  the 
agreement  to  spell  out  any  intention  to  create  a  charge  on  these 
lands ;  there  is  merely  a  substitution  of  the  new  company  to  the  old. 
When  the  transfer  was  made,  the  Class  A  shareholders  were  a  dis- 
tinct corporation,  by  Imperial  Act,  within  The  Saint  Andrews  and 
Quebec  Company.  13  Vict.,  cap.  1 ;  2  Rev.  Stat.  313  is  one  of  the 
many  acts  in  which  they  are  recognized.  Both  the  old  company  and 
the  Class  A  shareholders  were  in  a  state  of  embarrassment  when 
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the  Act  19  Vict.,  cap.  70,  was  obtained  authorizing  this  transfer  to 
another  company,  and  The  New  Brunswick  and  Canada  Railway 
and  Land  Company  was  incorporated  afterwards  for  the  purpose  of 
Assuming  the  liabilities  and  standing  in  the  position  of  the  old  com- 
pany, and  completing  the  railway.  In  the  articles  of  association  of 
the  new  company  the  Class  A  shareholders  were  to  be  Class  C  share- 
holders in  the  new  company,  and  were  to  exchange  their  original 
four  thousand  shares  for  four  thousand  shares  in  the  new  company, 
but  not  to  be  entitled  to  interest  during  the  construction  of  the  rail- 
way. The  new  company  had  also  power  to  sell  the  lands  granted  to 
them,  but  when  they  did  sell  had  to  account  to  Classes  A  and  B. 
Taking  all  the  acts  together,  it  is  impossible  to  discover  any  inten- 
tion to  give  any  one  creditor  of  the  new  company  a  better  remedy 
against  them  than  he  would  have  had  against  the  old  company,  and 
as  is  said  in  Lewin  on  Trusts,  p.  100:  "In  the  creation  of  trusts,  it  is 
the  intention  that  governs."  The  object  of  the  Act  was  to  enable 
them  to  have  power  to  deal  with  the  property,  and  the  declared  in- 
tention of  the  Legislature  was  to  impose  tne  same  terms  on  the  new 
company  that  were  imposed  on  the  old.  As  to  the  judgment  against 
the  old  company  being  binding  on  the  new,  the  suit  clearly  abated 
as  the  old  company  ceased  to  have  a  legal  existence  after  tne  trans- 
fer. The  mere  surrender  of  its  franchises  dissolved  it.  Angell  & 
Ames  on  Corp.  (742,  753). 

Jacky  Q.  C,  for  the  plaintiff,  contra.  The  case  is  narrowed  down 
to  two  simple  points.  1st.  Is  there  a  trust?  2nd.  Is  the  judgment 
a^inst  the  old  company  proof  of  our  debt?  At  the  time  of  the 
transfer,  Brookfield  had  a  claim  against  the  old  company.  His  bill 
was  filed,  and  the  cause  ready  for  hearing.  The  transfer  by  the 
Iiegislature  was  ample  and  full,  though  its  use  was  subject  to  the 
terms  of  the  agreement.  The  first  clause  of  the  agreement  declares 
that  the  transfer  is  made  in  consideration  of  and  upon  the  following 
terms  and  conditions;  and  the  first  condition  is  that  the  Transferee 
Oompany  shall  forthwith  discharge  the  liabilities  of  the  Railroad 
Company  and  the  Class  A  Company  respectively,  and  shall  proceed 
v^ith  the  construction  of  and  complete  the  railway.  That  clause 
clearly  creates  a  tnist.  [Ritchie,  C.  J. :  Do  you  contend  all  that  is 
contained  in  the  first  section  of  the  agreement  is  a  charge?  If  so> 
liow  could  the  proceeding  with  the  construction  of  the  railway  be 
enforced  as  a  charge  ?]  1  cannot  say,  but  I  contend  that  the  stipu- 
lation that  the  debts  were  to  be  paid  forthwith  makes  a  distinction, 
and  creates  a  trust  for  the  creditors.  UnlevSS  this  is  so,  if  as  is  con- 
tended the  old  company  was  extinguished  by  the  transfer,  the  plain- 
tiff is  without  a  remedy,  for  we  could  not  go  on  with  a  suit  against 
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the  new  company  for  liabilities  contracted  by  the  old.  Our  only 
remedy  then  against  the  new  company  would  be  for  the  enforce- 
ment of  the  charge.  The  new  company  have  not  denied  the  indebt- 
edness to  Brookfield,  nor  the  amount,  and  no  one  else  can  object. 
This  debt  can  be  settled  by  and  between  Brookfield  and  the  Trans-  . 
feree  Company  without  reference  to  the  other  creditors,  and  it  is 
not  for  the  St.  Stephen  Bank  to  say  that  the  decree  obtained  by 
Brookfield  is  not  binding.  If  the  defendants'  contention  be  correct, 
Brookfield  would  have  to  commence  a  new  suit  against  the  new 
company.  If  this  be  a  trust,  as  we  contend,  it  cannot  be  confined 
to  tne  existing  property  at  the  time  of  its  transfer,  but  the  words  of 
the  statute  and  agreement  are  sufficient  to  cover  all  future  rights 
and  expectancies.  If  the  bank  lent  the  company  money  on  a  promise 
that  they  should  be  secured  by  these  lands,  such  a  contract  would 
be  void  as  being  tdtra  vires  of  the  company.  The  Act  gives  them 
no  authority  to  give  the  equitable  mortgage  set  up  in  the  defend- 
ants* answer. 

We  contend  also,  and  it  is  the  ground  of  our  appeal,  that  the 
learned  Judge  should  have  declared  that  the  undertaking  of  The 
New  Brunswick  and  Canada  Railway  and  Land  Company,  held  and 
acquired  by  them  under  and  by  virtue  of  the  assignment,  is  sub- 
ject and  liable  to  the  payment  of  the  plaintifis*  claim,  and  that  the 
undeitaking  should  be  covered  by  the  trust  as  well  as  the  other 
property.  Gardner  v,  London  and  Chatham  and  Dover  Railway 
Company  (L.  R.  2,  Ch.  201).  Although  the  Court  would  not  in  that 
oase  appoint  a  manager,  yet  I  contend  the  Legislature  having  created 
a  lien  on  the  undertaking,  it  can  be  sold  to  make  such  lien  available. 
Legg  V.  Mathewson  (29  L.  J.,  Ch.  385).  The  very  act  which  author- 
izes the  transfer  also  creates  the  charge.  The  latest  case  on  the  sub- 
ject of  lien  is  Munns  v.  Isle  of  Wight  Railway  Company  (L.  R.  5, 
Ch.  App.  414).  See  also  Walker  v.  The  Ware,  Hadham  and  Bunting- 
ford  Railway  Company  (L.  R.  1,  Eq.  195);  and  In  1^  Bishop  s  Walt- 
ham  Railway  Company  (L.  R.  2,  Ch.  App.  382).  Enough  authorities 
have  been  cited  to  show  that  if  we  have  a  lien,  we  ought  also  to  have 
the  undertaking  made  available  for  payment  of  our  det)t. 

A,  L.  Palmer,  Q.  C,  in  reply,  contended  that  the  logical  conclusion 
of  the  plaintifTs  contention  was  an  irresistible  argument  against 
there  being  any  lien  at  all.     They  asked  that  they  might  have  the 
right  to  manage  the  railroad,  but  no  one  was  authorized  to  work  the 
road  or  receive  the  land  grants  but  the  Transferee  Company.     If  i^ 
charge   was  created,  it  should  be  available  to  all  creaitors  alike^ 
but  the  obvious  intent  was  to  create  no  charge,  but  merely  to  plac» 
the  new  company  in  place  of  the  old,  and  give  the  creditors  the*- 
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same  rights  against  the  new  company  they  would  have  had  againsii 
the  old. 

Cur.  adv.  vuU. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

It  may  be  freely  admitted  that  no  technical  words  are  necessary 
to  create  a  Trust.  But  where  thei*e  are  no  express  words,  the  lan- 
guage used  must  clearly  and  unequivocally  indicate  a  manifest  inten- 
tion to  do  so,  as  it  will  not  be  implied  by  the  law,  unless  clearly 
evinced  by  the  parties.  In  this  case,  it  is  contended  such  an  inten- 
tion to  create  a  lien  or  trust  in  plaintiffs  favour,  is  to  be  discovered 
in  the  agreement  entered  into  between  The  Saint  Andrews  and  Que- 
bec Railroad  Company,  of  the  first  part;  the  Class  A  shareholders 
of  The  Saint  Andrews  and  Quebec  Railroad  Company,  of  the  second 
part;  and  The  New  Brunswick  and  Canada  Railway  and  Land  Com- 
pany, (limited)  of  the  third  part. 

To  arrive  at  a  correct  conclusion,  we  must  examine  the  Acts  of 
Assembly  and  of  Parliament  under  which  the  agreement  was  made, 
and  the  agreement  itself  in  connection  with  the  subject  matter  to 
which  it  relates.  It  is  not  difficult  to  discover  the  object  the  parties 
had  in  view  in  obtaining  the  Acts  and  entering  into  the  agreement. 
Their  primary,  in  fact  it  may  bo  said,  their  sole  object  was  to  ensure 
the  completion  and  construction  of  the  railroad  from  Saint  Andrews 
to  Woo(ttock,  which  it  is  very  clear  The  Saint  Andrews  and  Quebec 
Railroad  Company,  and  the  Class  A  Company,  as  then  organized  and 
situated,  were  wholly  unable  to  accomplish.  Thus,  we  find  it  recited 
in  the  "The  Saint  Andrews  and  Quebec  Railroad  Act,  1856,"  passed 
1st  May,  1856,  that  Class  A  shareholders  had  paid  up  the  whole 
amount  of  the  stock  subscribed  for  by  them;  but  the  Class  B  share- 
holders were  unable  to  pay  up  the  whole  stock  subscribed  for  by 
them;  and  the  Saint  Andrews  and  Quebec  Raihoad  Company  are 
desirous,  for  the  puq)ose  of  securing  the  completion  of  the  line  of 
railroad  to  Woodstock,  to  be  authorized  to  transfer  their  undertaking, 
and  all  the  control  and  management  thereof,  and  all  the  rights,  privi- 
leges, lands  and  other  benefits,  profits  and  advantages  which  have 
been  and  now  are  granted,  conceded  or  allowed  to  them,  by  Act  of 
Assembly  in  this  Province,  or  otherwise,  howsoever,  to  any  company 
which  may  by  Act  of  Assembly  in  this  Province,  or  by  Act  of  Par- 
liament be  authorized  to  accept  such  transfer  and  to  complete  the 
railroad.  And  second  section  of  this  Act  aiithorizes  such  agreement 
and  transfer  of  the  undertaking  and  the  control  and  management 
thereof,  and  all  the  bonds,  &c.,  and  the  present  and  future  property, 
and  effects,  rights  and  expectancies,  &c.,  on  such  terms  as  the  three 
companies  should  mutually  agree.    And  by  Sect  5  the  efifect  of  the 
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agreement,  perfected  in  accordance  with  the  Act,  is  declared  in  these 
words:  "That  when  any  such  agreement  for  transfer  is  so  executed, 
"then  except  so  far  as  shall  by  such  agre*rment  be  otherwise  provided, 
"and  subject  to  the  terms  and  conditions  of  such  agreement,  all  the 
"undertaking  of  The  Saint  Andrews  and  Quebec  Railroad  Company, 
"and  the  control  and  management  thereof,  and  all  the  lands,  goods, 
"chattels,  and  other  present  and  future  property  and  effects,  rights 
"and  expectancies  of  that  company,  and  all  the  duties,  obligations, 
"and  liabilities  of  that  company  in  respect  of  the  same,  shall  respec- 
"tively  by  virtue  of  these  Acts,  be  thereupon  transferred  to  and  abso- 
"lutely  vested  in,  and  belong  to  and  be  imposed  on  the  Transferee 
"  Company,  exclusively  accordingly,  and  the  Transferee  C  ompany  shall 
"accordingly  have  the  sole  right  to  and  management  and  disposal  of 
"the  Transferee  property,  and  be  vested  with  all  the  rights,  powers, 
"and  privileges,  benefits,  profits,  and  advantages,  and  subject  to  all 
"the  duties,  obligations,  and  liabilities  now  held  and  exercised  by,  or 
"  belonging  or  to  belong  to,  or  attaching  on  the  Saint  Andrews  and 
"Quebec  Railroad  Company." 

There  is  nothing  said  in  this  Act  about  creditors.  They  are  not 
named  as  parties  to  the  transaction,  or  required  or  in  any  way 
entitled  to  be  consulted  with  reference  to  the  new  arrangement,  nor  is 
the  slightest  obligation  imposed  on  the  three  contracting  parties,  by 
words  or  implication,  to  secure  the  creditors,  or  to  alter  in  any  way 
their  position  under  the  authority  of  this  Act.  The  agreement  dated 
the  2()th  September,  185G,  before  referred  to,  was  entered  into,  which, 
after  reciting  the  authority  to  agree,  and  that  the  Transferee  Com- 
pany had  been  formed  under  the  authority  of  the  Joint  Stock 
Company  Act,  185G,  for  the  purpose  of  accepting  a  transfer  of  the 
undertaking,  &c.,  the  three  companies  thereby  mutually  agreed  with 
each  other  in  these  words :  "  That  the  undertaking  of  The  Saint 
Andrews  and  Quebec  Railroad  Company,  and  the  control  and 
management  thereof,  and  all  the  lands,  goods,  chattels  and  present 
and  future  property,  and  effects,  rights,  and  expectancies  of  The 
Saint  Andrews  and  Quebec  Railroad  Company,  shall  be  and  are  here- 
by transferred  to  the  Transferee  Company ;  and  that  such  transfer  is 
made  in  consideration  of  and  upon  the  following  terms  and  condi- 
tions, that  is  to  say,  inUr  alia :  1st.  The  Transferee  Company  shall 
forthwith  discharge  the  liabilities  of  the  Railroad  Company  and 
the  Class  A  Company  respectively,  specified  in  the  schedule  herein- 
after written,  and  shall  proceed  with  the  construction  of,  and  with 
all  dispatch  complete  the  undertaking  between  St.  Andrews  and 
Woodstock."  The  date  of  this  agreement,  and  that  of  the  memoran- 
dum of  association  of  the  Transferee  Company,  and  that  of  the  assign- 
ment thereof,  as  also  of  the  schedule  referred  to  in  the  agreementi 
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do  not  seem  to  agree,  but  no  question  is  raised  on  any  discrepancy 
of  this  kind. 

The  schedule  referred  to  in  the  agreement  is  thus  headed. 

SCHEDULE. 

LIABILITIES-ST.  ANDREWS  AND  QUEBEC  RAILROAD. 

UCTOBZB  1st,  1855. 

Charlotte  County  Bank, £1156 

Then  follow  6  other  items, 

Amounting  in  all  to £2289 

Then: 

Liability,  if  anv,  to  the  contractors  in  New  Brunswick,  in  italica.  Expenses  which 
will  be  accruing  from  Ist  October,  1855. 

Interest  on  Bank  debt  at  6  per  cent,  per  annum, 

Manager's  Salary  from  20th  September,  1855  to  20th  June,  1856, 
at  J»60  currency,  that  being  the  date  of  hi^  notice  of  discharge. 

Secretary's  Salary  at  £250  per  annum,  up  to  the  day  of  his  ceas- 
ing to  be  Secretary 

Office  rent  at  £26  per  annum, 

Sundries 

Petty  Expenses,  Fuel,  Stationery,  Travelling,  Telegraphs,  &c., 
say  at  £100  per  annum 

SCHEDULE. 

LIABILITIES  OF  CLASS  A  COMPANY. 

Debt  to  Messrs.  Edwards,  Chilton  &  Featherstone, £  700 

Debt  to  Wm.  Freeman,  estimated  between  £500  and 1000 

Other  liabilities,  not  exceeding 1500 

On  the  17th  August,  1857,  "The  New  Brunswick  and  Canada 
Bailroad  and  Land  Company  Act,  1857,"  was  passed. 

After  reciting,  inter  alia,  the  incorporation  of  the  1st  and  2nd 
Bailroad  Companies,  and  that  by  various  subsequent  Acts  of  the 
Provincial  Legislature,  the  time  prescribed  to  the  company  for  the 
completion  of  their  undertaking  had  been  extended,  and  privileges 
and  advantages  had  been  conceded  to  the  company  by  grants  of 
land  and  by  the  guarantee  of  interest  on  a  portion  of  their  capital, 
and  that  the  capital  of  the  company  is  divided  into  Class  A  and 
Class  B  shares,  and  that  Class  A  and  Class  B  have  been  separately 
incorporated  by  Act  of  Parliament,  it  then  recited :  And  whereas  the 
said  Class  A  sharehelders  have  paid  up  the  whole  of  the  money  sub- 
scribed for  by  them,  amounting  in  the  whole  to  eighty  thousand 
pounds,  but  the  Class  B  shareholders  have   paid  up   only  a  small 

Srtion  of  their  shares ;  And  whereas  about  twenty-five  miles  of  the 
,int  Andrews  and  Quebec  Railroad  is  now  complete  and  ready  for 
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public  traffic,  and  mith  a  view  to  secure  the  completion  of  the  Rail- 
road to  Woodstocky  the  said  Legislative  Council  and  Assembly 
authorized  the  Saint  Andrews  and  Quebec  Railroad  Company,  with 
the  concurrence  of  the  Class  A  shareholders,  to  agree  with  any  com- 
pany which  might  by  Act  of  Assembly,  or  by  Act  of  Parliament  be 
autnmnzed  to  accept  sitch  transfer,  and  to  complete  the  line  of  Rait- 
road  to  Woodstocky  for  the  transfer  to  such  company  of  the  undeHak- 
ing  of  the  said  Saint  Andrews  and  Quebec  Railroad  Company ; 
And  whereas  the  persons  hereinafter  named,  and  others,  united 
themselves  into  a  company,  and  became  incorporated  [according  to 
the  provisions  of  "  The  Joint  Stock  Companies  Act,  1856,"]  by  the 
name  of  "The  New  Brunswick  and  Canada  Railway  and  Land 
Company  (limited)'*  (with  a  nominal  capital  of  eight  hundred 
thousand  pounds,  divided  into  forty  thousand  shares  of  twenty 
pounds  each),  for  the  purpose  of  accepting  a  transfer  of  the  under- 
taking of  The  Saint  Andrews  and  Quebec  Railroad  Company,  and  of 
purchasing  all  the  lands,  property,  rights,  and  expectancies  of  the 
said  Railroad  Company,  and  the  lands,  rights,  and  expectancies  of 
the  Class  A  shareholders  of  the  same  company,  and  for  the  purpose 
of  carrying  the  said  undertaking  or  any  part  thereof,  or  any  exten- 
sions thereof,  into  execution,  and  for  the  other  purposes  relating  to 
the  same  undertaking,  mentioned  in  the  memorandum  of  association 
of  the  said  New  Brunswick  and  CamCda  Railway  and  Land  Company 
(limited) :  and  in  furtherance  of  these  objects,  by  articles  of  agree- 
ment made  the  twentieth  day  of  September,  one  thousand  eight 
hundred  and  fifty-six,  (and  which  are  set  forth  at  length  in  the 
schedule  hereunder  written),  the  undertaking  of  The  Saint  Andrews 
and  Quebec  Railroad  Company,  with  all  its  property,  land,  rights 
and  expectancies,  and  all  the  lands,  rights,  and  expectancies  of  the 
Class  A  shareholders  of  the  same  company,  purpoi-t  to  be  transferred 
to  the  said  New  Brunswick  and  Canada  Railway  and  Land  Com- 
pany (limited),  and  such  transfer  was  on  the  twenty-fourth  day  of 
October,  one  thousand  eight  hundred  and  fifty-six,  assented  to  by 
the  Lieutenant  Governor  and  Council  of  New  Brunswick:  And 
whereas  doubts  have  arisen  whether,  forasmuch  as  the  said  Class 
A  shareholders  were  incoi'porated  by  Act  of  Parliament,  any  such 
transfer  as  aforesaid  by  virtue  of  the  authority  of  an  Act  of  As- 
sembly of  the  said  Province  would  be  effectual :  And  whereas 
it  will  be  of  great  advantage  to  the  Provinces  of  New  Brunswick 
and  Canada  that  the  said  undertaking  should  be  completed,  and 
that  the  persons  hereinafter  named,  with  others,  now  constituting 
the  said  New  Brunswick  and  Canada  Railway  and  Land  Company 
(limited),  and  who  are  willing  to  subscribe  the  necessary  randb 
for  its    completion,  should    have   the   said    transfer  ratined   and 
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eonfirmed,  and  have  granted  to  them  the  powers  hereinafter  specified; 
bat  such  confirmation  cannot  be  effected  without  the  authority  of 
Parliament ;  Sect.  3  enacts  that  "the  power  and  authority  given  by 
•'the  Act  of  Assembly  of  the  Province  of  New  Brunswick  of  the  19tn 
"Victoria,  chapter  70,  for  the  transfer  of  the  undertaking  of  The 
"Saint  Andrews  and   Quebec  Railroad  Company,  and  wnich  was 
"exercised  with  the  consent  of  the  Governor  m  Council  of  the  said 
"Province,  by  the  articles  of  agreement  of  the  twentieth  day  of  Sep- 
tember, 1856,  set  forth  at  length  in  the  schedule  to  this  Act,  shall 
be  by  this  Act  extended  to  all  the  lands,  rights,  and  expectancies  of 
the  Class  A  shareholders  of  The  Saint  Andrews  and  Quebec  Rail- 
"road  Company.     And  the  transfer  by  the  same  agreement  made 
of  the  said  undertaking,  and  of  the  same  lands,  rights,  and  expec- 
tancies to  the  company  is  hereby  confirmed,  and  the  same  under- 
taking, lands,  rights,  and  expectancies  shall,  from  and  after  the 
passing  of  this  Act,  be  vested  m  the  Company." 
Now,  except  in  clause  number  one  of  the  agreement,  which  pro- 
vided that  the  Transferee  Company  should  forthwith  discharge  the 
liabilities  of  the^  Railroad  Company  and  the  Class  A  Company  res- 
pectively, and  to  which  agreement  the  creditors  were  not  parties,  no 
recognition  can  be  foimd  of  even  the  existence  of  creditors,  either 
in  the  Acts  or  the  agreement.     But  very  special  provisions  are  made 
for  the  disposition  of  portions  of  the  lands;  as  for  instance,  by  clause 
three  of  the  agreement,  the  Class  A  Company  are  to  retain,  released 
from  all  trusts  of  The  Saint  Andrews  and  Quebec  Railroad  Company, 
or  of  the  Transferee  Company,  as  representing  the  Saint  Andrews 
and  Quebec  Railroad  Company,  twenty-six  thousand  six  hundred 
and  thirty  acres  of  land  already  granted  to  Class  A  Company;  and 
out  of  the  further  lands  to  be  granted  to  the  Transferee  Company, 
forty-two  thousand  six  hundred  and  seventy  acres,  and  in  satisfac- 
tion of  all  arrears  of  interest  shall  receive  all  the  residue,  if  any,  of 
the  lands  arising  from  the  grants  already  promised,  between  Saint 
Andrews  and  Woodstock,  which  shall  remain  after  making  the  allot- 
ments thereinafter  specified,  amounting  to  one  hundred  and  eighty- 
four  thousand  three  hundred  acres,  and  after  realizing  from  the  sale 
of  any  such  surplus  lands  as  much  money  as  will  pay  to  the  company 
the  interest  paid  to  Class  A  and  B  during  construction.     And  by 
clause  four  tne  provisions  in  favor  of  Class  A  Company  are  to  be 
accepted  in  full  of  all  claims  and  expectations  on  tne  part  of  The 
Saint  Andrews  and  Quebec  Railroad  Company  or  the  Transferee 
Company.    By  clause  seventh  the  Transferee  Company  shall  be  en- 
titlea  to  appropriate  out  of  the  lands  to  be  granted  to  them,  sixteen 
tiiousand  acres  of  land  in  respect  of  their  Class  A  shares,  or  four 
9hoLTe8  an  acre,  and  one  hundred  and  five  thousand  acres  of  land  in 
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respect  of  their  Class  B  shares,  or  fifteen  acres  a  share.  And  by 
clause  eight,  separate  shares  shall  be  issued  in  respect  of  capital,  and 
land,  the  first  to  be  called  capital  shares,  the  other  to  be  called  land 
shares:  provisions  not  very  consistent  with  a  trust  or  lien  over  the 
whole,  for  indefinite  amounts  in  favor  of  an  indefinite  number  of 
creditors. 

The  rights  and  claims  of  the  respective  companies,  and  the  holders 
of  stock,  are  likewise  in  many  instances  carefully  guarded,  partica* 
larly  in  the  Imperial  Acts,  as  also  are  specially  preserved  the  pre- 
rogatives, rights,  privileges  or  authorities  of  the  Lieutenant  Gtovemor 
and  Executive  Council  of  New  Brunswick,  and  those  vested  in  or 
enjoyed  by  Her  Majesty,  her  heirs  or  successor.     Ought  it  not  then 
to  be  inferred,  in  the  absence  of  express  words  creating  a  trast  or 
lien,  that  it  was  the  intention  of  the  Legislature  and  the  parties,  that 
the  Transferee  Company  should  take  tne  property  free  of  all  trusts 
or  entanglements  except  those  expressly  set  out  and  provided  for, 
so  that  they  might  use  the  property  transferred  in  the  manner  specially 
and  expressly  contemplated,  and  in  carrying  on  the  undertaking  and 
completing  the  road:  and  would  it  be  right  to  infer  that  the  parties  in- 
tended to  clog  the  property  with  trusts  and  liens,  the  manifest  tend- 
ency of  which  might  be  to  retard,  if  not  ultimately  to  defeat,  the  ob- 
ject all  parties  had  in  view?     May  it  not  be  fairly  assumed  that  as  the 
completion  of  the  railroad  was  the  sole  object  of  the  arrangement,  and 
as  the  creditors  were  no  parties  to  that  agreement,  the  stipulation 
that  the  Transferee  Company  should  discharge  the  liabilities  of  the 
other  two  was  simply  a  provision  for  the  protection  of  the  latter, 
and  amounted  only  to  this — that  the  transferees  took  the  assets  and 
assumed  the  liabilities  of  the  transferors?     No  words  are  used,  nor 
is  there  anything  in  the  nature  of  the  transaction  that  justifies  the 
assumption  that  in  addition  to  this  the  property  transferred  should 
stand  mortgaged  to  such  creditors.     The  transaction  in  principle  re- 
sembles the  ordinary  transfer  of  a  business  by  one  Company  or  per- 
son to  another,  the  seller  stipulating  as  a  portion  of  the  consideration, 
that  the  purchaser  should  pay  and  discharge  the  oustanding  claims 
against  tne  busine.ss.     The  agreement  in  the  present  case  was  not,  as 
we  have  seen,  for  the  purpose  of  settling  with  or  securing  creditors; 
but  as  the  payment  of  the  existing  liabilities  formed  a  part  of  the 
conditions  of  the  transfer,  it  was  absolutely  necessary  that  as  be- 
tween the  contracting  parties,  a  stipulation  to  that  effect  should  form 
part  of  the  agreement;  but  because  that  was  so,  does  it  necessarily 
toUow  as  a  legal  consequence  that  such  a  provision  by  legal  inference 
or  presumption,  gives  to  creditors  who  are  no  parties  to  that  agree- 
ment, without  any  consideration  moving  from  them,  and  without  even 
their  privity,  a  specific  lien  or  charge  on  the  property  so  transferred? 
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The  learned  Editor  of  the  two  leading  cases  in  Equity:  (Am.  Ed.) 
331 » says  "When  one  partner  sells  his  interest  to  another  in  consider- 
"ation  of  an  engagement  by  the  latter  to  pay  the  partnership  debts, 
"the  engagement  to  pay  them  is  but  a  personal  contract;  it  creates 
"no  lien  on  the  property."  The  analogy  between  that  case  and  the 
present  is  very  strong,  and  the  principles  that  would  govern  such  a 
case  would  seem  to  be  far  more  applicable  to  this  than  the  cases  so 
much  relied  on,  arising  under  wills,  where  directions  are  given  by  a 
testator  that  his  debts  should  be  paid,  and  which  have  been  held  to 
be  a  charge  on  his  real  estate.  In  the  course  of  the  argument  in 
Doe  dem.mydkit  v.  St.  Helen's  Railway,  2  Q.  B.  369,  Lord  Denman, 
observed,  that  "the  cases  on  wills  were  not  very  applicable  to  the 
construction  of  a  statute:"  and  perhaps  "to  contracts  '  might,  with- 
out impropriety  be  added. 

In  the  leading  case  of  Silk  v.  Prime,  1  Bro.  C.  C.  138,  note,  we 
find  Lord  Camden  laying  it  down  as  "a  good  rule  in  expounding 
wills,  to  make  them  speak  in  favor  of  equitable  assets,  if  it  may  be 
done."  The  reason  oi  this  no  doubt  was.  that  in  order  to  prevent 
the  injustice  which  formerly  would  have  resulted  to  ci'editors  in  con- 
sequence of  a  testator  neglecting  to  charge  his  debt  upon  his  real 
eskite,  Courts  of  Equity  strained  the  ordinary  mode  of  construction, 
or  as  the  American  editor  to  leading  cases  in  Equity,  2  vol.,  2G7,  ex- 
presses it,  "There  can  be  little  doubt  that  the  extent  to  which  Equity 
"has  gone  in  England,  in  founding  a  charge  of  debts  upon  slight  and 
"trivial  expressions,  has  arisen  from  a  desire  to  impute  an  intention 
"to  the  testator  to  do  the  justice  to  his  creditors  which  the  law  could 
"not  have  done  without  his  aid."  And  this,  also,  is  made  apparent, 
when  it  is  remembered  that  a  clearer  manifestation  of  intention  is 
required  to  charge  the  reality  with  pecuniary  legacies,  than  with 
deots.  Mr.  Jarman  says,  2  Jar.  on  Wills,  531:  "This  distinction  ap- 
"pears  to  have  been  the  natural  consequence  of  the  extreme  lengths 
"which  the  Court  had  gone  in  holding  debts  to  be  charged  by  loose 
"and  equivocal  expressions."  On  the  other  hand,  in  Jones  v.  Star- 
key,  16  Jut.  510,  where  it  was  attempted  to  establish  an  equitable 
lien  by  contract,  it  was  held  by  Turner,  V.  C,  that  to  constitute  a 
Uen  on  any  property,  there  must  be  a  clear  agreement  for  the  specific 
a^pi'opriation  of  that  property,  and  that  the  leaning  of  Courts  of 
Qbancery  certainly  was  against  creating  partial  liens  in  mercantile 
teaxisactions  on  the  strength  of  equivocal  expressions. 

We  think  that  the  words  of  the  contract  in  this  case,  which  are 
^lelied  on  as  creating  the  lien,  viz:  "that  such  transfer  was  made  upon 
tiie  terms  and  conditions  thereafter  written,"  must  be  read  upon  the 
fierins  and  stipulations  thereafter  written;  that  is,  that  the  word 
^^coodition"  is  used  as  signifying  a  term  or  article  of  the  contract, 

29 
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rather  than  as  a  condition  or  clause  of  contingency  which,  in  case  of 
faihire,  is  to  work  a  forfeiture,  or  to  limit  or  defeat  the  estate 
granted — still  less  to  burthen  it  with  a  charge  or  lien  in  favor  of 
third  persons  not  parties  to  the  agreement;  and  that  the  provision 
should  have  no  other  meaning  attached  to  it,  than  that  for  the  pro- 
tection and  benefit  of  the  transferer  companies;  the  transferees 
were  to  assume  their  liabilities,  and  as  to  the  creditors,  that  the 
transferees  were  to  stand  in  the  shoes  of  the  transferers — ^the  in- 
debtedness to  be  discharged  out  of  the  general  funds  of  the  Trans- 
feree Company. 

Such  an  agreement  as  this,  without  any  lien,  was  clearly  for  the 
benefit  of  the  creditors,  because,  by  it,  a  benefit  may  be  presumed — 
a  solvent  company  assumed  the  liability  of  a  company,  if  not  ac- 
tually insolvent,  assuredly  wholly  unable  to  go  on  with  the  under- 
taking.    It  seems  impossible  to  discover  any  good  reason  why  the 
parties  should  20  further  and  place  the  creditor  in  a  diflferent  or 
better  position  than  this;  but  there  is  every  reason  why  they  should 
not  do  so  by  an  arrangement  which  would  lock  up  the  property  for 
an  indefinite  period,  and  render  it,  while  so  burthened,  comparatively 
valueless  either  for  the  purpose  of  credit,  or  for  the  operations  of  the 
company  as  a  land  company,  or  for  distribution  among  the  share- 
holders; and  that,  too,  in  so  exceptional  a  case  as  the  present,  where 
the  debt  of  the  plaintiff  was  not  only  not  admitted,  but  its  existence 
actually  denied  by  the  transferers,  and  the  matter  then  in  course  of 
litigation;  and  which  claim  the  schedule  carefully  avoids  admitting, 
by  speaking  of  it  as  a  liability  "if  any;"  and  where  the  property,  it 
is  now  contended,  was  intended  to  be  charged,  was  not  property  then 
actually  transferred,  but  merely  in  expectancy,  or  property  to  be 
granted  by  the  Provincial  Government  on  certain  work  being  done 
on  the  road,  which  would  neceasarily  involve  the  possession  of  a 
legitimate  credit  by  the  company,  and  the  expenditure  of  a  large 
amount  of  capital.     Now,  it  is  most  unreasonable  to  suppose  that 
either  of  the  three  contracting  parties,  whose  great  object  was  the 
completion  of  the  work,  would  cramp  or  hamper  the  operations  by 
an  equitable  lien  or  charge  for  such  a  disputed  claim,  for  which  there 
was  no  necessity  of  providing  until  it  was  established,  and  w^hen 
there  was  no  immediate  pressure  on  either  party,  and  where  the 

{)arty  putting  forward  the  claim,  if  he  ultimately  succeeded  in  estab- 
ishing  it,  would,  from  the  very  nature  of  the  transaction,  in  all  fair 
expectation  be  necessarily  benefited  by  the  agreement  as  it  stood, 
without  a  specific  lien,  in  having  the  additional  security  of  the  new 
company.  It  cannot  be  disputed  that  the  parties  might  have  agreed 
so  to  charge  the  property,  but  the  question  is,  did  they  do  so?  In 
view  of  the  position  of  the  parties,  the  object  of  the  contracting 
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parties,  the  nature  of  the  admitted  liabilities  in  the  schedule,  the 
clear  intention  that  all  admitted  liabilities  should  be  at  once  paid, 
leaving  security  by  lien  wholly  unnecessary;  the  unadmitted  liability 
and  disputed  character  of  plaintiff's  claim;  the  peculiar  nature  of 
the  right  in  expectancy;  the  property  subject  to  he  charged;  its  Tum- 
existence  as  a  substantial  asset;  its  peculiar  character  as  an  expec- 
tancy to  be  realized,  not  immediately,  but  only  by  canying  on  the 
work,  and  then  only  after  certain  portions  should  be  actually  com- 
pleted or  certain  amounts  actually  expended,  and  to  accomplish 
which  capital  and  credit  were  alike  necessary;  the  injury  this  agree- 
ment would  be  to  the  credit  of  the  company ;  the  inconvenience  it 
would  create  in  dealing  with  the  lands ;  the  uncertainty,  at  the  time, 
as  to  the  amount  of  the  liability,  if  ultimately  established;  the 
uncertainty  as  to  the  time  when  that  would  be  ascertained;  the 
absence  of  any  express  words  creating  a  lien,  or  of  any  words  indi- 
cating that  the  payment  of  the  liabilities  was  to  be  postponed,  or 
that  the  position  of  the  creditors  was  any  way  changed  for  the 
worse,  or  that  they  gave  up  anything  for  which  such  a  lien  might 
be  considered  a  substitute  or  equivalent ;  is  it  not  asking  too  much 
of  the  Court,  in  the  face  of  all  these  considerations  to  infer  an  inten- 
tion to  give  a  specific  security  ?  To  warrant  us  in  inferring  that,  for 
an  unadmitted  claim,  the  parties  intended  to  tie  up  all  the  property, 
real  and  personal,  in  possession  and  expectancy,  for  an  indefinite 
period,  till  litigation  should  be  ended,  and  which,  in  fact,  actually 
extended  over  eleven  years,  and  at  the  expiration  of  which  time,  if 
the  parties'  expectations  had  been  realised,  the  claim  would  have 
been  negatived ;  and  during  all  which  time  no  portion  of  the  pro- 
perty so  burthened  with  an  unasceitained  amount  could  in  any  way 
be  made  available  for  canying  out  the  objects  contemplated — should 
not  the  inference  be  irresistible  ?  Nay,  have  we  not  a  right  to 
expect  that  an  intention  to  create  a  lien  for  such  a  claim,  on  such 
property,  would  be  clearly  expressed  in  unmistakeable  language; 
and  may  we  not  say,  with  much  more  reason  and  force,  in  this  case 
than  is  said  by  the  V.  C,  in  Jones  u  Starkey,  16  Jur.  501 :  ^'  It  is 
"odd  that,  if  the  intention  of  the  parties  to  this  agreement  had  been 
"to  create  a  security,  the  agreement  should  contain  no  expression  of 
^'any  such  intention  ?"  As  the  trust  on  this  land  could  only  attacli 
on  the  expectancy  being  realized,  if  the  expectancy  was  reduced  to  a 
certainty  by  the  expenditure  of  capital,  and  these  defendants  pro- 
vided, as  they  allege,  that  capital,  or  a  portion  of  it,  the  practical 
effect  of  the  lien  contended  for  would  be  to  give  the  plaintiff  not 
onlv  a  lien  on  the  expectancy,  but  also  on  all  moneys  expended  in 
realizing  that  expectsmcy. 
The  case  of  Bussell  v.  The  East  Anglian  Railway  Company,  (15 
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Brookfield  v.  The  New  Brunswick  and  Canada  Railway  and  Land  Company,  and  otliMa. 

Jur.  935),  seems  to  bear  on  this  question.  By  the  36th  section  of 
the  Companies*  Clauses  Consolidation  Act,  1845,  all  creditors  of  a 
company  had  a  right  of  levying  execution  against  the  property  and 
effects  of  the  company :  the  44th  section  of  the  same  Act  declared 
that  the  obligees  of  the  Railway  Bonds  should  be  entitled  lo  be  paid 
out  of  the  tolls,  or  other  property  or  effects  of  the  company,  witnout 
preference  on  account  of  the  date  of  the  Bond.  It  was  held  upon 
the  construction  of  these  sections,  that  the  44th  section  did  not  create 
a  specific  lien  in  favor  of  bond  creditors,  upon  the  tolls  or  other  pro- 
perty or  effects  of  the  company,  and  that  this  construction  was  not 
altered  by  the  32nd  section  of  the  special  Act,  by  which  mortgage 
and  bond  creditors  were  declared  to  be  entitled  to  be  paid  pai'i  7?a^it, 
and  without  preference,  one  above  the  other,  out  of  the  tolls  and 
other  estate  and  effects  of  the  company.  And  by  the  33rd  section  of 
the  special  Act,  it  was  declared  that  it  would  be  lawful  for  the  mort- 
gagees or  bond  creditors  of  the  company  to  enforce  the  payment  of 
the  arrears  of  principal  and  interest  by  the  appointment  of  a 
receiver.  The  Lord  Chancellor,  after  referring  to  the  sections  bear- 
ing on  the  case,  stated  the  first  question  to  be  whether  upon  the 
construction  of  the  Statutes,  a  specific  equitable  lien  was  given  to 
the  mortgagees  and  bond  creditors  of  the  company,  upon  the  estate 
and  effects  generally  of  the  company ;  and  after  pointing  out  incon- 
sistencies w^ich  would  follow  from  such  a  construction,  makes  some 
general  observations  which  to  my  mind  are  peculiarly  apposite  to 
the  case  before  us :  he  says,  "  It  is  obvious  also  that  these  companies 
"  (railroad  company)  cannot  be  carried  on  without  large  credit  being 
"given;  and  if  so,  the  Legislature  could  never  have  intended  to 
"exclude  the  general  body  of  creditors  from  all  remedy  for  their 
"debts,  by  giving  a  specific  lien  on  the  whole  estate  and  effects  of 
"the  company  to  a  particular  class  of  creditors.  It,  is  however,  said 
"that  although  there  may  be  difficulty  in  contending  that  while  the 
"property  remains  in  the  possession  of  the  company,  and  is  being 
"used  for  the  purposes  of  the  company,  it  may  be  dealt  with  notwith- 
"  standing  the  lien,  yet  that  effect  may  be  given  to  the  plaintiff's 
"construction  of  the  Act,  by  allowing  the  bond  creditors  or  the 
"mortgage  creditors,  at  any  particular  moment  to  assert  their  rights, 
"^d  that  these  rights  may  be  inchoate  or  in  suspense  until  they 
"have  asserted  them.  But  what  a  fraud  it  would  be  upon  the 
"general  creditors  to  allow  the  company  to  contract  lai^ly  upon 
"the  possession  and  apparent  ownership  of  property,  and  then  to 
"give  to  the  mortgage  or  bond  creditors  the  opportunity  of  asserting 
"their  lien,  when  probably  the  bond  and  mortgage  creditors  had 
"allowed  the  company  to  obtain  on  credit  the  largest  portion  of  their 
''stock  !    Such  a  right  is  not  consistent  with  the  genei'al  administra- 
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"tion  of  justice,  and  with  the  safety  and  convenience  of  a  commercial 
"concern,  which  this  to  a  great  extent  is/'  And  again,  with  how 
much  greater  force  does  the  following  observation  apply  to  this  case. 
"Now,  the  claim  set  up,  of  a  specific  equitable  line,  is  so  extraordi- 
"nary  as  connected  with  property  of  this  nature,  that  it  is  most 
"unreasonable  to  suppose  Uiat  the  right  to  it  should  be  left  to  be 
"inferred  from  a  mere  statement  that  payment  was  to  be  made  out 
"of  the  estate  and  effects  of  the  company.  It  is  not  likely  that  the 
"Acts  of  Parliament  by  which  these  companies  are  constituted,  and 
"which  are  framed  by  the  companies  themselves,  should  be  so  pre- 
"pared  by  them  as  to  give  the  bondholder  a  lien  on  every  spade  or 
"oarrow  which  the  company  may  possess.  It  would  be  a  stigma  on 
"a  company,  inviting  subscribers,  and  before  any  credit  in  fact 
"existed,  to  insert  a  clause  into  their  Act  depriving  them  of  the 
"power  to  contract  on  credit."  Had  it  been  intended  to  create  such  & 
cnarge  as  plaintiff  contended  for,  in  the  words  of  Sir  G.  J.  Turner; 
L.  J.  in  Gardner  v.  London,  Chatham  and  Dover  Railway  Company, 
Law  Rep.  2  Chan.  222  "  there  can  be  no  doubt  that  apt  words  could 
"have  been  found  for  that  purpose,  and  I  think  that  such  would 
"have  been  inserted  in  the  instrument." 

We  are  therefore  constrained  to  say,  that  it  is  inconsistent  with 
the  whole  purview  of  the  transaction,  to  suppose  that  any  such 
specific  lien  as  the  plaintiff  Brookfield  claims,  was  intended  to  be 
created;  and  that  therefore  the  bill  ha^  no  equity  upon  which  the 
remedy  sought  could  be  founded,  and  that  it  should  have  been  dis- 
missed with  costs.  The  appeal  is  therefore  allowed,  and  judgment 
reversed  without  costs. 


Doe  ex  dem.  Kerr  v,  Jabqeson. 

JcNE  20th,  1S71. 

A  sheriff's  deed  recited  that  for  want  of  goods  and  chattels  he  had  taken  all  the 
right  title,  &c.,  that  R.  J.  (the  debtor)  had  in  certain  lands  at  the  time  of  filing  a 
memorial  of  judgment.  At  that  time  R.  J.  had  no  title  to  the  land,  but  it  waa 
granted  to  him  before  the  execution  issued. 

^eld.  That  as  the  operative  part  of  the  deed  showed  the  recital  was  a  clear  mistake,  it 
should  not  be  allowed  to  defeat  the  deed. 

Hn  1S62,  a  judgment  was  obtained  against  R.  J.,  and  a  memorial  registered.  In  1866 
R.  J.  became  the  grantee  of  certam  lands,  which  in  1867  he  conveyed  to  the  defend- 
dant.  A  Jl.  fa.  execution  was  afterwards  issued  on  the  judgment,  and  the  land  sold 
thereunder  by  the  sheriff. 

^eld,  That  the  execution  related  back  to  the  memorial,  and  defeated  the  intermediate 
conveyance  to  the  defendant. 
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Ejectment  tried  before  Ritchie,  C.  J.,  at  the  Carleton  Cir 
The  lessor  of  the  plaintiff  claimed  under  a  sheriff^s  deed  founde 
a  judgment  obtained  against  Robert  Jamieson  in  1862,  a  mem* 
of  which   was   registered  on  the  23rd  November,  1862.    Re 
Jamieson  received  a  grant  of  the  land  on  the  1st  November,  1 
and  on  30th  August,  1867,  conveyed  it  to  the  defendant,  John  Ja 
son.     On  the  4tn  September,  1867,  afi^fa,  was  issued  on  the  j 
ment  against  Robert  Jamieson,  and  delivered  to  the  sheriff, 
land  was  duly  advertised  and  sold,  the  lessor  of  the  plaintiff  b 
the  purchaser.     The  deed  from  the  sheriff  was  dated  20th  May,  1 
and  after  reciting  that  for  want  of  goods  and  chattels  he  had  "ti 
certain  lands  and  tenements  of  the  said  Robert  Jameison,  descr 
as  follows:  All    the  right,  title,  interest,  claim  and  demand 
Robert  Jamieson  had  at  the  time  of  filing  a  memorial  of  judgn 
to  all  that  certain  piece  and  parcel  of  land,  situate  in  the  Paris 
Wicklow,"  &c.  (describing  the  number  of  the  lot,  and  the  boui 
and  after  stating  that  the  land  was  advertised  and  sold  accordir 
law,  and  that  Robert  Kerr,  the  lessor  of  the  plaintiff,  became 
purchaser,  it  stated  that  the  sheriff  "did  grant,  bargain  and  sell 
the  said  Robert  Kerr,  all  the  said  lands  and  tenements,  together 
all  the  buildings  and  appurtances  thereon  being,"  &c.     It  was 
tended  on  behalf  of  the  defendant  that  the  recital  in  the  she 
deed  showed  that  he  only  professed  to  have  sold  under  the  es 
tion  all  the  title  that  Robert  Jamieson  had  in  the  land  at  the 
of  registering  the  memorial,  when,  in  fact,  he  had  no  title  at  all; 
the  memorial  was  only  a  lien,  and  if  not  followed  up  by  execu 
liable  to  be  defeated  by  a  subsequent  conveyance;  and  that  the  p 
tiff  showing  no  title,  the  action  would  not  lie.     The  jury,  undei 
direction  of  the  learned  Judge,  having  found  for  the  plaintiff, 

F.  Fisher,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a 
trial  on  the  ground  of  misdirection,  contending :  1st.  That  a  m 
rial  of  judgment  is  merely  a  lien,  and  gives  no  power  of  sale 
may  be  defeated  by  a  subsequent  conveyance,  if  not  followed  u 
an  execution.  2nd.  The  deed  to  the  defendant  conveyed  the  leg 
tate,  and  the  sheriff  could  only  sell  the  equitable  estate.  3rd.  Thj 
the  recital  of  the  sheriff^s  deed,  he  only  professed  to  have  takei 
interest  Robert  Jamieson  had  in  the  land  when  the  memoriaJ 
registered,  at  which  time  the  land  in  question  was  Crown  land ; 
therefore  no  title  passed. 

Needfiarri  showed  cause  in  Easter  Term.  The  recital  in  the  she 
deed  does  not  affect  its  validity  where  the  operative  part  of  the 
is  correct,  as  it  is  in  this  case.  In  4  Com.  Dig.  271.  it  is  said  t 
recital  is  not  an  essential  part  of  a  deed,  for  it  may  explain  th 
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tent,  or  be  repugnant  to  it  And  in  Hob.  128:  '-A  misrecital  of  the 
estate  pf  the  grantor  in  the  land  will  not  invalidate  a  deed/'  And 
in  Perrv  v.  Watts  (3  M.  &;  G.  778),  it  is  said  that  a  deed  must 
not  be  oisturbed,  where  by  any  possibility  it  may  be  made  good. 
So  also  in  Wortman  v.  Ayles  (1  Hannay,  66),  the  same  doctrine  is 
affirmed  As  to  the  other  point,  the  case  of  Doe  dem.  Solomon  v. 
Graham,  in  this  Court,  fully  answers  it. 

F.  Fi8hei\  contra.  1st.  The  plaintiff  is  surely  bound  by  his  own 
evidence,  and  having  put  in  this  deed  as  evidence  of  title,  is  bound 
by  it.  The  recital  in  a  deed  binds  a  party  claiming  under  it,  for  here 
it  is  an  affirmation  made  under  the  hand  and  seal  oi  the  sheriff.  The 
older  cases  which  held  the  contrary  have  been  overruled  by  later 
authorities.  Bowman  u  Taylor  (2  Ad.  &  E.  278);  Carpenter  v,  Bul- 
ler  (8  M.  &  W.  212),  where  the  parties  to  a  bond  are  held  to  be 
estopped  from  denying  a  recital  in  it.  Gaisford  v.  Stone  (3  Com.  B. 
176).  Therefore  the  plaintiff  here  is  bound  by  the  recital  in  the 
sheriff's  deed.  2nd.  The  execution  on  which  the  land  was  taken  is  of 
no  avail,  as  between  the  time  when  the  memorial  was  registered  and 
the  issuing  of  the  execution,  the  legal  fee  in  the  land  passed  to  the 
defendant.  A  memorial  is  only  an  equitable  lien,  and  can  only  be 
enforced  in  equity.  Mills  v.  Mills  (4  Allen,  46).  A  party  having  a 
memorial  is  only  in  the  position  of  a  man  having  a  judgment  for- 
merly, which,  if  not  followed  up  by  execution,  only  operates  as  an 
equitable  lien.  [Aleen,  J.:  The  question  is,  whether  the  execution 
does  not  relate  back  to  the  time  of  filing  the  memorial.]  It  cannot 
in  this  case,  as  before  the  execution  issued,  the  legal  estate  had  been 
transferred. 

Cur.  adv.  vidt 

Allen,  J.,  now  delivered  the  judgment  of  the  Court. 

The  lessor  of  the  plaintiff  claimed  under  a  sheriffs  deed,  founded 
on  a  judgment  obtained  against  Robert  Jamieson  in  1862,  a  memo- 
rial of  which  was  registered  on  the  23rd  November,  1862.  On  the 
1st  November,  1866,  the  land  in  question  was  granted  to  Robert 
Jamieson.  On  the  4th  September,  1867,  a,Ji.  fa.  was  issued  on  the 
judgment  against  Robert  Jamieson,  and  delivered  to  the  sheriff:  pre- 
vious to  this,  on  the  30th  August,  1867,  Robert  Jamieson  conveyed 
the  land  to  the  defendant.  The  sheriff's  deed  was  dated  20th  May, 
1870,  and  after  reciting  that  for  want  of  goods  and  chattels  he  had 
''taken  certain  lands  and  tenements  of  the  said  Robert  Jamieson, 
"described  as  follows: — All  the  right,  title,  interest,  claim  and  de- 
"mand  that  Robert  Jamieson  had  at  the  time  of  filing  a  memorial 
"of  judgment,  to  all  that  certain  piece  and  parcel  of  land  situate  in 
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•*  the  Parish  of  Wicklow,"  be.  (deacrihmg  the  number  of  ike  lot  one 
the  bounds),  and  that  after  advertising  and  selling  the  same  accordiii| 
to  law,  Robert  Kerr,  the  lessor  of  the  plaintiff,  became  the  purchased 
it  stated  that  the  sheriff  did  ''grant,  bargain,  and  sell,  unto  the  saic 
''Robert  Kerr,  all  the  said  lands  and  tenements,  together  with  at 
"the  buildings  and  appurtenances,"  &c.  There  was  the  usual  affidavit 
of  the  sheiiff,  in  the  form  prescribed  by  the  Act,  "that  all  the  acti 
"required  by  law  for  sale  of  the  lands  and  tenements  mentioned  ii 
"the  above  deed  were  truly  performed  by  the  said  sheriff."  In  ad* 
dition  to  this,  the  sheriff  was  called  as  a  witness  by  the  defendant 
and  stated  that  the  land  was  duly  advertised — the  only  questioi 
raised  by  the  counsel  being,  whether  the  notices  of  sale  had  beer 
posted  up  in  the  several  places  directed  by  the  Act.  and  whether  tlu 
sheriff  had  exhausted  all  the  personal  property. 

The  first  question  is,  as  to  the  effect  of  the  recital  in  the  sheriff'^ 
deed.  To  give  to  this  the  effect  which  the  defendant  contends  for 
would  render  the  deed  a  nullity;  because  at  the  time  of  filing  th< 
memorial,  Robert  Jamieson  had  no  right  in  the  land;  it  being  then 
and  for  nearly  four  years  afterwards.  Crown  land.  The  sheriff  conic 
not  levy  upon  an  interest  which  did  not  exist;  and  we  are  bound  U 
look  to  every  part  of  the  deed,  and  from  the  construction  of  tt^( 
whole  of  it,  to  see  whether  there  was  any  interest  which  the  sherif 
could  seize  and  sell.  It  is  a  maxim  of  law  "that  the  construction  oi 
deeds  ought  to  be  favorable,  and  as  near  to  the  apparent  intent 
of  the  parties  as  possibly  may  be,  and  as  the  law  will  permit."  Shop 
Touch.  86.  The  intention  of  the  law,  and  of  the  sheriff,  as  th< 
officer  of  the  law,  clearly  was  that  the  deed  should  convey  to  the 
lessor  of  the  plaintiff  all  the  right  and  interest  which  Robert  Jamie- 
son  had  in  the  land,  and  which  was  bound  by  the  judgment  anc 
execution;  and  this  is  clearly  expressed  in  the  operative  part  of  ihi 
deed,  even  if  it  is  doubtful  by  the  recital.  Authority  is  not  wanting 
to  show  that  the  recital  in  a  deed  is  not  conclusive,  because  it  is  nc 
direct  affirmation.  Co.  Lit.  352  6.  Without,  however,  going  to  th< 
full  extent  of  this  doctrine,  which  may  be  doubted  (see  Carpenter  a 
Buller,  8  M.  &  W.,  212),  we  think  that  where  the  deed  itself,  read  b} 
the  light  of  the  other  facts  proved,  shows  that  the  recital  is  a  clea] 
mistake,  it  ought  not  to  be  allowed  to  defeat  the  operation  of  ihi 
deed.  Thus,  in  Foote  v.  Berkly  (1  Lev.  234),  it  was  held  that  if  i 
lease  is  misrecited,  and  then  the  land  comprised  in  it  is  granted 
habendum  for  twenty-one  years  after  the  expiration  of  that  lease 
it  is  a  good  grant  for  twenty-one  years  after  the  expiration  of  th< 
lease,  notwithstanding  the  misrecital.  And  in  Shep.  Touch.  77,  it  h 
said:  "If  a^i.  /a.  come  to  a  sht^riff  to  levy  a  debt,  and  he  by  writing 
"recite  that  the  defendant  hath  a  term  of  years,  and  doth  suppose 
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"it  to  be^n  1  Mail.  S  Jac,  when  in  truth  it  doth  begin  the  20th 
^'Aogast,  and  then  sell  the  same  term;  in  this  case,  this  sale  is  void, 
'"because  there  is  not  any  such  deed  or  term,  and  consequently  there 
*'i8  a  reference  to  a  nonentity.  But  if  he  add  withal  these  words  in 
"the  deed,  'and  all  the  interest  that  the  defendant  had  in  the  land;' 
"or,  if  he  make  sale  of  it  (the  land)  for  a  certain  number  of  years 
"only,  this  grant  may  be  good  notwithstanding  the  misrecital;  be- 
'*cause  the  land  itself  is  granted  for  all  the  estate,  or  for  a  particular 
"time,  and  the  deed  is,  in  this  part  of  the  description,  inaependent 
"of  the  recital."  And  in  Com.  Digest  "ParoW^  (A.  19),  it  is  said 
that  "a  recital  does  not  confine  subsequent  words  by  which  the  in- 
tent appears  more  large."  Here,  the  recital,  read  by  the  light  of  the 
-surrounding  facts,  is  insensible,  because  it  declares  that  the  sheriff 
had  taken  a  right  which  had  no  existence;  but  the  operative  part 
•of  the  deed  conveys  the  land  itself — that  which  was  Ibound  by  the 
judgment  and  memorial.  By  the  Rev.  Stat.  cap.  113,  §  10,  it  is  de- 
clared that  the  sheriff's  deed  "shall  be  sufficient  to  convey  all  the 
interest  of  the  person  against  whom  the  execution  issued."  Then, 
if  Robert  Jamieson  had  any  interest,  it  was  bound  by  the  judgment 
and  execution,  and  was  conveyed  by  the  deed,  notwithstanding  the 
recital.  ^ 

The  second  question  is,  as  to  the  effect  of  the  conveyance  by  Rob- 
ert Jamieson  to  the  defendant,  before  the  execution  was  delivered  to 
the  sheriff.  It  is  contended  that  the  memorial  was  only  an  equitable 
lien  on  the  land;  that  at  the  time  of  the  levy,  the  legal  estate  was 
in  the  defendant,  and  that  the  sheriff**s  deed  only  conveyed  to  the 
lessor  of  the  plaintiff  an  equitable  interest,  which  could  not  be  en- 
forced in  a  Court  of  law. 

This  point  was  settled  in  the  case  of  Doe  dem.  Solomon  v,  Graham, 

where  it  was  held  that  the  sheriff's  deed  related  back  to  the  registry 

of  the  memorial  of  judgment,  and  defeated  an  intermediate  convey- 

imce  by  the  judgment  debtor.     There  is  nothing  opposed  to  this  prin- 

-dple  in  the  case  of  Doe  v.  Williston,  (2  Kerr,  459),  where  Parker,  J., 

says  that  a  memorial  of  judgment,  unless  followed  up  by  execution, 

only  operates  as  a  lien  on  the  land  in  equity;  nor  in  Mills  v.  Mills,  (4 

Allen,  45),  where  the  question  came  before  the  Court  by  consent,  and 

was,  whether  real  estate  sold  under  an  execution  was  subject  to  a 

"prior  judgment,  a  memorial  of  which  had  been  registered  before  the 

-execution  issued.     In  the  present  case,  we  think  that  as  soon  as  the 

_granfc  issued  to  Robert  Jamieson,  the  land  became  subject  to  the  lien 

-of  the  existing  judgment,  which  then,  by  means  of  the  memorial, 

became  a  charge  upon  the  land;  and  that  when  the  execution  issued 

upon  that  judgment,  it  had  relation  back,  and  defeated  the  convey- 

<-4Uioe  to  the  defendant.     For  these  reasons,  we  think  the  rule  should 
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be  discharged.  We  may  add,  that  though  Doe  dem,  Solomon  v. 
Graham  was  not  decided  by  a  full  Bench,  it  is  entirely  concurred  in 
by  all  the  Judges  now  on  the  Bench. 

Bule  discharged. 


Ex  parte  Wilson. 

An  inquest  miist  be  mtper  visum  corroris^  and  the  body  must  be  viewed  by  the  jnir  in 
the  presence  of  the  coroner.  Where  the  jury  viewed  the  body  at  one  time,  and  the 
coroner  at  another,  the  inquest  was  held  voia. 

Where  a  coroner  took  an  inquisition  super  visum  corporis^  and  afterwards  another 
coroner  took  a  second  inquisiton  upon  the  same  matter,  the  latter  proceeding  wu 
held  void. 

H.  B,  Rainsford,  in  Hilary  Term  last,  obtained  a  rule  nisi  for  a 
mandamus  to  the  Justices  of  Kent,  to  compel  them  to  pay  to  Hugh 
Wilson,  one  of  the  coroners  of  Kent,  two  sums  of  £3  7s.  and  £3  10s. 
for  holding  two  inquests  on  the  bodies  of  Robert  McAlmon  and 
Alexander  Mclntyre.     The  Sessions  had  refused  payment  on  the 

Sound  that  the  inquests  were  unnecessary,  and  that  in  the  case  of 
cAlmon  a  prior  inquest  had  been  held  by  another  coroner.  The 
judgment  of  the  Court  contains  all  the  necessary  facts  set  out  in  the 
affidavits  used  in  obtaining  the  rule  and  in  showing  cause. 

Fraaer  showed  cause  in  Easter  Term,  and 

H,  B,  Rainaford  was  heard  in  support  of  the  rule. 

Cnr.  adv.  vult 


Allen,  J.,  now  delivered  the  judgment  of  the  Court.  This 
an  application  for  a  mandamus  to  the  Justices  of  the  County  of 
Kent,  to  compel  them  to  pay  to  Hugh  Wilson,  one  of  the  coroners 
of  the  County,  two  sums  of  £3  7s.  and  £3  lOs.,  for  holding  two  in- 
inquests  on  the  bodies  of  Robert  McAlmon  and  Alexander  Mclntyre 
respectively,  which  sums  the  Justices  refused  to  pay,  on  the  ground 
that  in  both  cases  the  inquests  were  unnecessary,  and  that  in  McAl- 
mon*s  case,  a  prior  inquest  had  been  held  by  J.  W.  Doherty,  Esq.,  a 
coroner  of  the  County.  The  affidavit  of  Wilson,  on  which  the  rule 
nisi  was  obtained,  states  that  he  is  a  medical  practitioner;  that  on 
Sunday  evening,  the  4th  December  last,  about  seven  o'clock  he  was 
sent  for  to  see  Robert  McAlmon  at  his  father's  house  in  Kingston; 
that  he  went  to  the  house  and  found  him  dead,  and  was  told  by  his 
father  that  the  deceased  was  in  the  act  of  putting  some  clothes  into 
a  trunk,  when  he  fell  forward  and  never  afterwards  spoke  or  moved. 
That  deponent  ascertained  that  the  deceased  had  had  no  previous 
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illness;  that  he  deemed  it  necessary  to  hold  an  inquest,  and  for  that 
purpose  directed  a  constable  to  keep  a  watch  over  the  body,  and  to 
be  ready  to  warn  a  jury  in  the  morning;  and  that  he  issued  his 
warrant  to  the  constable  to  summon  a  jury  to  attend  at  four  o'clock 
on  Monday  morning.  That  after  issuing  such  warrant,  he  was  in- 
formed that  Isaac  W.  Doherty,  Esq.,  anouier  coroner  of  the  county, 
intended  to  hold  an  inquest  on  the  body  at  nine  o'clock  that  morn- 
ing; and  that  before  that  honr  he  wrote  to  Doherty  informing  him 
that  he  (Wilson)  had  commenced  holding  the  inquest;  that  a  jury 
had  been  sworn  and  viewed  the  body,  ana  had  adjourned  till  nine 
o'clock,  when  he  (Wilson)  should  proceed  to  complete  the  inquest^ 
that  Doherty  notwithstanding,  held  an  inquest,  and  the  jury  found 
that  the  deceased  had  died  from  apoplexy;  that  the  jury  summoned 
under  warrant  issued  by  deponent  (Wilson),  after  hearing  the  evi-  . 
dence  of  a  medical  man,  found  that  the  death  was  caused  by  the 
rupture  of  a  blood  vessel  in  the  chest,  near  the  heart. 

The  affidavit  of  John  McAlmon,  the  father  of  the  deceased,  pro- 
duced in  showing  cause  against  the  rule,  states  that  the  inquest  held 
by  Doherty  was  completed  about  eleven  o'clock  in  the  forenoon  of 
Monday  the  5th  December,  while  that  held  by  Wilson  was  not  con- 
cluded till  about  four  o'clock  in  the  afternoon;  that  no  view  of  the 
body  was  had  by  Wilson  and  the  jurors  together;  that  about  three 
o'clock  in  the  morning  of  Monday  the  5th  December,  a  nimiber  of 
men  came  to  the  honse  of  the  deponent  (McAlmon),  who  on  enquir- 
ing what  they  wanted  in  his  house  at  that  hour,  was  told  by  some 
of  them,  that  they  were  brought  there  by  the  constable  to  view  the 
body  of  the  deceased,  at  the  instance  of  the  coroner,  Wilson;  that 
they  left  in  a  short  time;  and  that  Wilson  was  not  present  at  any 
time  with  the  jury  to  view  the  body. 

In  the  case  of  Alexander  Mclntyre,  the  affidavit  of  the  coroner 
upon  which  the  rule  nisi  was  obtained  states,  that  on  the  evening 
of  the  26th  April  last,  he  was  sent  for  in  great  haste  to  see  Mclntyre; 
that  on  arriving  at  the  house  he  found  he  had  been  dead  about  half 
an  hour;  that  from  the  appearance  of  the  body,  he  strongly  sus- 
pected that  his  death  had  been  caused  by  poison,  and  from  the  en- 
quiries he  made  and  the  information  he  received,  became  confirmed 
in  that  opinion;  that  he  ascertained  that  the  deceased  was  in 
good  health  the  day  previous,  and  went  with  his  son  to  the  Beaches, 
and  had  eaten  heartily  of  veal  the  night  before  his  death,  and  during 
the  night  was  taken  ill  with  severe  cramps  and  vomiting;  that 
at  eight  o'clock  in  the  morning  of  the  day  he  died,  he  walked  from 
the  shore  to  his  house,  a  distance  of  four  hundred  yards,  and  died 
at  seven  o'clock  that  evening,  and  that  he  had  severe  cramp  in  the 
stomach  and  frequent  vomiting  during  the  day.     That  deponent 
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deemed  it  to  be  his  duty  to  hold  an  inquest,  and  after  hearing  all 
the  evidence,  including  that  of  Dr.  Freeman,  who  had  attended  Mc- 
Intyre  a  short  time  before  he  died,  the  jury  stated. that  they  did  not 
think  a  post  Toortem  examination  necessary,  and  found  that  the 
death  was  caused  by  inflammation  of  the  stomach  and  bowels.  The 
affidavits  produced  in  answer  to  this,  are  those  of  the  widow  of  Mc- 
Intyre,.and  two  of  the  coroner*s  jury.  The  affidavit  of  the  widow 
states  that  in  the  afternoon  of  the  day  after  her  husband's  death, 
several  persons  came  to  the  house  and  looked  about,  but  that  the 
coroner  was  not  with  them;  that  she  heard  they  were  a  coroner's 
jury,  though  they  did  not  state  so  to  her.  The  affidavits  of  the 
juroi-s  state  that  when  they  viewed  the  body  of  the  deceased,  the 
coroner  did  not  accompany  them. 

The  coroner  has  had  an  opportunity  of  answering  those  parts  of 
the  affidavits  which  state  that  he  was  not  present  with  the  jurors 
when  they  viewed  the  bodies  of  the  deceased;  but  his  affidavit  in 
reply  does  not  contradict  this  statement,  and  therefore  it  must  be 
taken  as  proved,  that  he  was  not  present  with  the  jury  in  either 
case  when  they  viewed  the  bodies. 

This  alone  is  sufficient  to  defeat  his  application;  for  it  is  clear 
that  an  inquest  must  be  super  visum  corporis,  and  there  can  be 
no  inquest  unless  the  coroner  is  present  with  the  jury.  The  view 
of  the  body  by  the  coroner  at  one  time  and  by  the  jurors  at  another, 
is  entirely  invalid  as  a  judicial  proceeding,  and  an  inquisition  founded 
on  such  a  view  is  altogether  null  and  void.  Eex.  v.  Ferrand,  (3  R 
&  Aid.,  260)  Impey's  Coroner,  473 

If  this  objection  did  not  exist,  the  coroner  would  have  no  claim 
in  McAlmon's  case,  because  there  had  been  a  previous  inquest  held 
svjper  visum  corporis^  by  the  other  coroner.  In  2  Hale's  r,  C,  59,  it 
is  said  "If  a  coroner  take  an  inquisition  super  visuTn  (xyiyaris,  and 
"after  this  another  coroner  take  an  inquisition  upon  the  same  matter, 
'*the  second  inquisition  is  void,  because  the  first  was  well  taken:" 
and  see  Reg  v.  White,  (3  E.  &  E.,  137). 

It  was  argued  that  the  Sessions  had  no  discretion  in  the  matter, 
*  and  were  bound  to  order  payment  of  the  coroner's  account,  under 
the  1  Rev.  Stat.  c.  132,  Sect.  8.  But  it  is  clear  that  this  cannot 
apply  in  a  case  where  the  inquest  is  entirely  void,  however  it  may 
be  in  other  cases  when  the  inquisition  is  good  in  point  of  law,  thougbi 
in  the  opinion  of  the  Sessions,  unnecessary. 

We  cannot  dismiss  this  application  without  remarking  upon  the 
very  indecent  haste  shown  by  the  coroners  in  McAlmon's  case.  It  is 
very  questionable  whether  any  inquest  was  necessary  in  that  case, 
or,  indeed  in  either  of  the  cases,  for  it  is  said  in  Impey's  Coroner, 
496,  speaking  of  the  deaths  of  which  coroners  were  to  enquire,  "The 
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"dying  suddenly/ is  not  to  be  understood  of  a  fever,  apoplexy,  or 
"other  visitation  of  God,  for  then  the  coroner  might  be  sent  for  in 
"every  case:"  and  we  may  adopt  the  observations  of  Lord  Ellen- 
borough  in  Rex  v.  Justices  of  Kent,  (11  East,  312)  "tJbat  there  were 
"ihany  instances  of  coroners  having  exercised  their  office  in  the  most 
"vexatious  and  oppressive  manner,  by  obtruding  themselves  into 
"private  families  to  their  great  annoyance  and  discomfort,  without 
"any  pretence  of  the  deceased  having  died  otherwise  than  a  natural 
"deatn ;  which  was  highly  illegal."  As  there  was  no  post  raortem 
examination  of  McAlmon,  it  is  difficult  to  understand  what  informa- 
tion as  to  the  cause  of  his  death  was  obtained  by  the  inquest,  that 
cbuld  not  as  well  have  been  obtained  by  any  medical  man  by  an 
examination  of  the  body,  and  enquiry  of  the  friends  as  to  the  circum- 
stances attending  the  death;  there  not  having  been  the  slightest 
reason  to  suspect  that  the  death  was  caused  by  violence  or  improper 
conduct  of  anv  kind.  But,  admitting  that  the  coroner  honestly 
believed  that  it  was  his  duty  to  hold  an  inquest  in  this  case,  the 
manner  in  which  he  did  it  was  perfectly  unjustifiable.  He  has  not 
pretended  to  assign  any  reason  for  the  extraordinaiy  haste  with 
which  he  conducted  his  proceedings,  or  shown  any  necessity  for  sum- 
it6iling  the  jury  to  attend  at  such  an  unseemly  hour  as  four  o'clock 
oh  a  winter  morning,  to  the  great  annoyance  of  the  family  of  the 
deceased.  If  he  considered  an  inquest  was  necessary,  in  common 
decency  he  should  have  waited  until  daylight  on  Monday  morning, 
and  held  his  examination  at  a  proper  and  seasonable  hour.  The  only 
inference  we  can  draw  from  his  conduct  is,  that  he  anticipated  what 
really  took  place,  namely^  that  the  other  coroner  might  get  the  stai*t 
of  him  unless  he  commenced  his  proceedings  instanter,  and  that  he 
would  thereby  be  deprived  of  the  fees  allowed  for  holding  an  inquest. 
If  this  was  his  object,  it  was  discreditable  in  the  extreme,  and  it  i& 
satisfactory  to  know  that  snch  an  unworthy  motive  has  been 
defeated. 

We  think  the  Sessions  were  entirely  justified  in  refusing  to  pay 
these  accounts,  and  therefore  the  rule  ni^i  for  a  mandamus  will  be 
discharged ;  and  we  trust  this  decision  will  put  an  end  to  the 
indecent  scrambling  by  coroners  for  dead  bodies,  evidently  more  for 
the  purpose  of  securing  the  paltry  fees  attached  to  the  holding  an 
inquest,  than  for  the  legitimate  object  for  which  such  proceedings 
are  ^tended.* 


*  This  18  the  judflxnent  of  Allen  and  Fisher,  J.  J.,  who  alone  heard  the  case.  The 
<9lief  Justice  stated  that  though  he  had  not  heard  the  argoment,  he  agreed  entirely 
wilh  tiie  judgment. 
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Allingham,  Administrator,  v,  Daniel  &  Boyd.  - 

An  administrator  allowed  a  chose  in  action  belonging  to  the  intestate's  estate  to  re- 
main in  the  possession  of  a  third  party,  in  payment  of  a  debt  due  by  him  in  his  in- 
dividual capacity.  Held,  That,  at  law,  the  administrator  could  transfer  the  legal 
title  of  the  chose  in  action,  and  that  in  the  absence  of  fraud,  such  a  transaction  as 
against  the  administrator,  was  valid. 

This  was  an  action  for  money  had  and  received,  tried  before 
Ritchie,  C.  J.,  at  the  St.  John  Circuit.  The  plaintiff,  Solomon 
Allingham,  was  administrator  of  his  father's  estate,  and  the  defend- 
ants were  the  executors  of  his  mother.  The  amount  sought  to  be 
recovered  was  the  proceeds  of  a  note  di*awn  by  one  McGroldrick,  in 
favor  of  Solomon  Allingham  and  one  Turtlot,  and  indorsed  by  them 
to  Allingham  senior,  the  intestate.  After  his  death,  the  note  came 
into  the  hands  of  Mrs.  Allingham,  his  widow,  and  it  was  alleged  for 
the  defence,  that  the  plaintiff  made  an  arrangement  with  her  by 
which  he  agreed  to  allow  her  to  retain  it  in  payment  of  a  debt  whidi 
he  owed  her  for  money  advanced  by  her  to  himself  and  Turtlot. 
This  the  plflintiff  denied.  On  Mrs.  Allingham's  death  the  note  went 
into  the  hands  of  the  defendants,  her  executors,  and  was  in  due 
course  paid,  upon  which  the  administrator  brought  the  present  action 
to  recover  the  amount,  assets  of  the  intestate's  estate.  The  learned 
Chief  Justice  directed  the  jury  that  a  person  having  in  his  hands 
assets  of  a  deceased  intestate,  knowing  them  to  be  such,  could  not, 
by  arrangement  with  the  administrator,  retain  them  to  satisfy  a  debt 
due  by  the  administrator  to  him  in  his  individual  character,  as  it  com- 
promised the  interests  of  the  creditors  and  next  of  kin,  and  that, 
though  Mrs.  Allingham  made  this  arrangement  with  the  administra- 
tor to  take  that  asset  of  the  estate  in  payment  of  Allingham  and 
Turtlot's  debt,  she  could  not  do  so,  and  the  transaction  was  void 
through  fraud.     Veridct  for  the  plaintiff. 

A.  L,  Palmer y  Q.  C,  in  Hilary  Term.  1870,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  of  misdirection  in  the  above,  contend- 
ing that,  at  law,  the  administrator  had  a  right  to  transfer  the  legal 
title  to  the  note,  and  that  such  transfer  was  valid  in  the  absence  of 
fraud.     Wms.  on  Exors,  841 ;  Whale  v.  Booth,  (4  T.  R  625). 

C,  W.  Weldon  showed  cause  in  Trinity  Term ;  contending  that  the 
direction  of  the  Chief  Justice  was  right,  and  that,  as  it  was  clear  Mrs. 
Allingham  took  the  note  in  the  first  place  wrongfully,  the  transaction 
was  null  and  void ;  her  knowledge  that  the  note  was  the  property  of 
the  estate  constituted  a  legal  fraud  which  would  vitiate  the  contract, 
and  the  money  having  been  received  by  the  defendant  for  the  note, 
an  action  would  lie  by  the  administrator  for  money  had  and  received. 

A.  L.  Palmer,  Q.  C.,  contra,  contended  that  the  fact  of  the  note 
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going  to  pay  the  personal  debt  of  the  administrator  did  not  make  the 
transaction  void  in  law ;  that  it  was  not  shown  that  the  rights  of  any 
creditor  were  put  in  jeopardy ;  and  it  should  have  been  left  to  the 
jury  to  find  whether  there  was  any  fraud  in  the  transaction  or.  not. 

Cv/r.  adv.  viUt, 
Allen,  J.,  now  deUvered  judgment. 

I  think  there  should  be  a  new  trial  in  this  case,  on  the  ground 
that,  at  law,  the  administrator  could  transfer  the  legal  title  to  the 
note,  and  that  as  against  liim,  the  defendant's  title  was  good,  at  least, 
unless  a  case  of  fraud  could  be  made  out  in  his  assenting  to  Mrs. 
Allingham  holding  the  note  for  the  debt  due  to  her  from  tne  plain- 
tiff and  Turtlot.  If  such  a  question  as  that  was  raised,  it  should 
have  been  left  to  the  jury  to  say  whether  there  was  fraud  or  not. 
In  Whale  v.  Booth,  (4  T.  R.,  625,  mote),  Lord  Mansfield  says  that  the 
general  rule,  both  in  law  and  equity,  is  clear,  that  an  executor  may 
dispose  of  the  assets  of  the  testator ;  that  he  has  an  absolute  power 
over  them,  and  that  they  cannot  be  followed  by  the  testator's  credi- 
tors. That  it  was  also  clear  that,  if  at  the  time  of  the  alienation,  the 
purchaser  knows  they  are  assets,  this  is  no  evidence  of  fraud,  for  all 
the  testator's  debts  may  have  been  satisfied.  He  said  there  was  one 
exception  to  this  rule,  viz.,  when  a  contrivance  appeard  between  the 
purchaser  and  the  executor  to  make  a  devdstnvit  In  McLeod  v. 
Drummond,  (17  Ves.  154),  Lord  Eldon  says  that  the  case  of  Whale 
V.  Booth  goes  a  length  which  he  is  not  prepared  to  follow ;  but,  at  p. 
165,  he  says  that,  upon  the  case,  as  a  decision  in  a  Court  of  law,  he 
does  not  presume  to  make  any  observation ;  that  the  proposition 
stated  in  the  judgment  may  be  considered  as  general  doctrine,  but  he 
cannot  admit  that  there  is  no  exception  either  in  law  or  equity. 

The  only  case  at  law,  against  the  right  of  an  executor  to  transfer 
the  property  of  his  testator  in  payment  of  his  own  debt  is  Doe  v. 
Fallows  (2  C.  &  J.  483 ;  2  Tyr.  460),  where  the  next  of  kin  joined 
with  the  widow  and  administratrix  in  a  mortgage  of  a  term  for  years 
possessed  by  the  intestate,  to  secure  payment  of  a  debt  due  by  the 
administratrix  in  her  own  right,  on  a  false  representation  that  a 
pecuniary  consideration  had  passed  from  the  then  mortgagee  to  the 
administratrix.  In  ejectment  by  the  mortgagee,  a  verdict  was  found 
for  the  defendants  on  the  ground  of  fraud,  and  the  Court  refused  to 
disturb  the  verdict,  saying  that  the  lessor  of  the  plaintiff  was  not 
entitled  to  recover  the  whole,  because  of  the  fraud  on  the  next  of 
kin ;  nor  any  part,  because  until  the  administratrix's  accounts  were 
wound  up,  it  coidd  not  be  ascertained  whether  there  would  be  any 
surplus  belonging  to  the  widow.  The  correctness  of  this  decision  is 
questioned  in  Wnliams  on  Executors,  where  the  right  of  the  admini- 
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stratrix  to  transfer  the  legal  title  is  maintained  by  the  learned 
author.  And,  if  the  legal  title  to  the  personal  estate  vests  in  the 
executor  (as  it  clearly  does)  it  seems  difficult  to  s^  that  he  has  noi 
the  power  to  convey  that  legal  title  to  another.  Even  in  case  of  a 
specific  legacy,  the  legal  title  vests  in  the  executor  imtil  he  gives  his 
assent  to  the  legacy  :  Doe  u  Guy,  (3  East,  120) ;  and  if  he  refuses  his 
assent,  though  improperly,  the  only  remedy  of  the  legatee  is  in 
Muity.  Elliott  v.  Elliott  (9  M.  &  W.  23);  and  see  Hunter  v.  Hunter, 
(fiish  R,  3  C.  L.  40).  With  the  exception  of  Doe  v.  Fallows,  where, 
I  think,  the  Court  introduced  equitable  principles  to  sustain  the 
verdict,  I  have  not  found  any  case  at  law  where  the  legal  right  of 
the  executor  has  been  questioned.  It  does  not  follow  that  the  excep- 
tion stated  by  Lord  Mansfield,  in  Whale  v.  Booth,  of  the  exector^s 
ri^ht  to  dispose  of  the  assets  of  the  testator,  where  there  was  a  con- 
tnvance  to  make  a  devastavit,  applied  to  the  legal  rights  of  the 
parties ;  for  he  was  speaking  generally  of  the  rule  both  at  law  and 
m  equity.  There  is  no  doubt  about  the  right  of  the  creditors,  or 
next  of  kin  of  the  testator,  in  equity,  to  folfow  the  property  in  the 
hands  of  a  purchaser  from  the  executor,  when  he  has  transferred  it 
in  payment  of  his  own  debt,  or  otherwise  coUusively  and  in  breach 
of  nis  duty  as  executor.  Thus,  in  Crane  u,  Drake,  (2  Vem.  616),  a 
purchaser  of  leasehold  estate  from  an  executor  was  held  liable  to 
satisfy  the  debt  of  a  creditor  of  the  testator,  on  the  groimd  that  the 
defendant,  having  had  notice  of  the  plaintiff's  debt  at  the  time  he 
purchased,  was  a  party  to  the  devastavit  of  the  executor.  In  Soott 
u  Tyler,  (2  Dick.  724),  where  an  executor  had  pledged  bonds,  speci- 
fically bequeathed,  for  a  debt  of  his  own,  contracted  after  the 
testator's  death,  the  pledgee  was  decreed  to  deliver  tiiem  up  to  the 
legatee,  on  the  ground  that  the  pledge  was  a  misapplication  of  the 
testator's  effects,  and  amounted  to  fraud  in  the  pledgee.  Andrew  t?, 
Bigley,  (4  Bro.  C.  C.  125),  was  a  suit  by  a  specific  legatee  against  a 

Purchaser  from  the  executors :  relief  was  refused  on  account  of  the 
elay.  Hill  v,  Simpson,  (7  Ves.  152),  was  a  case  of  a  general  legatee 
against  a  purchaser  from  the  executors,  who  sold  the  estate  to  pay  a 
debt  of  his  own,  which  the  purchaser  knew.  '  Other  cases  may  be  refer- 
red to,  viz.,  McLeod  v.  Drummond,  (17  Ves.  152);  Keane  u  Koberts,  (4 
Mad.  357);  Watkins  v.  Cheek,  (2  S.  &  S.  205);  Wilson  v.  Moore,  (1 
My.  &  K.  337);  but  they  are  all  suits  in  equity,  by  persons  taking 
some  interest  under  a  will,  and  were  brougnt  against  the  purchaser 
of  the  assets,  because  he  had  made  himself  a  party  to  the  breach  of 
trust  or  devastavit  by  the  executor.  At  law,  the  executor  himself  is 
treated  as  the  debtor,  in  respect  to  the  assets  which  he  ha^  in  his 
hands ;  but  in  equity  it  is  otherwise,  as  the  assets  in  Uie  hands  of  the 
executor  are  troatea  as  the  debtor's,  and  the  creditor  may  follow 
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ihem  or  their  proceeds  into  the  hands  of  any  person  affected  with 
notice  of  their  misapplication  by  the  executor,  because  he  has  a  lien 
on  them,  and  thei*e  is  a  trust  attaching  to  them  for  payment  of  the 
debt.  Story  8  Eq.  Jur.  §  579-581.  Walker  v.  Taylor,  (8  Jur.  N.  S. 
681),  does  not  carry  the  rule  any  further  than  the  preceding  cases : 
that  was  also  a  suit  in  equity.  The  reason  for  following  the  assets 
in  the  hands  of  a  purchaser  from  the  executor  is,  that  otherwise  the 
creditor  or  legatee  could  not  be  paid  in  case  of  the  insolvency  of  the 
executor ;  but  there  is  nothing  in  this  case  to  show  that  an}''  creditor 
or  legatee  of  John  AUingham  would  be  disappointed  by  this  transac- 
tion with  the  widow,  or,  that  without  the  amoimt  of  this  note,  there 
would  not  be  sufficient  to  pay  the  testator  s  debts.  Without  this, 
why  should  not  the  arrangement  be  allowed  to  stand  ?  The  princi- 
ple of  the  interference  of  the  Court  of  equity  is,  that  the  executor 
has  committed  a  devastavit,  and  that  the  purchaser  with  notice,  has 
assisted  him  in  his  breach  of  trust.  But,  a  devastavit  as  against 
whom  ?  Surely,  against  a  creditor  or  legatee,  and  not  against  the 
executor  himself.  The  plaintiff  may  charge  himself  in  his  accounts 
with  the  estate,  with  the  amount  of  this  note,  and  if  there  should 
be  no  debts  due,  or  sufficient  assets  to  pay  the  debts  and  legacies, 
or  the  plaintiff  himself  should  be  the  residuary  legatee,  what  reason 
is  there  for  allowing  him  to  recover  this  money,  even  if,  at  law,  he 
could  be  allowed  to  defeat  his  own  agerement  ?  In  Doe  v.  Fallows, 
(2  Tyr,  462)  Bayley,  B.,  says  that  an  executor  may  make  an  effectual 
disposal  of  the  assets  of  his  testator  to  discharge  his  own  debt,  if 
there  is  no  fraud  in  the  creditor  in  accepting  such  disposal ;  but  that 
when  there  is  collusion  between  the  executor  and  the  person  to  whom 
he  passes  the  property,  and  the  latter  knows  the  executor  is  acting 
in  violation  of  his  trust,  and  in  fraud  of  the  persons  interested  in  the 
due  administration  of  the  assets,  the  fraud  vitiates  the  transaction. 
Admitting  this  doctrine  to  be  applicable  to  proceedings  at  law,  what 
evidence  is  there  here  that  Mrs.  AUingham  knew  that  the  plaintiff, 
in  disposing  of  the  note  as  he  did,  was  "  acting  in  violation  of  his 
"trust,  and  in  fraud  of  the  persons  interested  in  the  administration 
"of  the  assets  ?"  If,  when  the  plaintiff  renders  his  account  as  execu- 
tor, it  should  appear  that  he  had  charged  himself  with  the  amount 
of  this  note,  and  that  he  was  solvent  and  able  to  pay  the  debts 
of  the  testator,  then  his  applying  this  note  to  the  payment  of  his  own 
debt  would  not  be  a  violation  of  his  trust,  or  a  fraud  on  the  persons 
interested  in  the  administration  of  the  assets,  because  they  would  not 
have  lost  anything  by  his  disposition  of  the  note.  There  seems  to 
me  to  be  a  difficultv  in  investigating  these  questions  in  a  suit  at  law, 
and  particularly  where  that  suit  is  brought  by  the  executor  himself, 
in  onler  to  get  rid  of  his  own  act,  perhaps  for  hia  own  benefit,  and 
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Xiot  for  the  benefit  of  any  creditor  or  person  taking  an  interest  under 
the  will.  Admitting,  however,  that  such  an  action  can  be  main'' 
tained,  I  think  it  shouid  have  been  left  to  the  jury  to  say  whether 
the  transaction  was  collusive.  For  these  reasons  I  think  them 
should  be  a  new  trial 

Fisher  and  Wetmore,  J.  J.,  concurred  in  this  opinion. 

Weldon,  J.,  dissented 

Ritchie,  C.  J. — At  the  trial  I  was  strongly  impressed  with  the. 
idea  that  whoever  would  deal  with  an  executor  or  administrator  for 
the  assets  of  the  testator  or  intestate  for  a  purpose  inconsistent  with 
the  due  administration  of  those  assets,  rendered  himself  liable  both 
at  law  and  in  equity  for  such  assets,  and  that,  therefore,  an  allied 
transfer  of  the  assets,  of  an  estate,  though  without  any  actual  fraudu- 
lent intent,  in  payment  of  the  personal  debt  of  an  administrator^ 
made  with  the  full  knowledge  of  both  parties,  that  the  property 
proposed  to  be  used  in  such  payment  was  not  the  individual  prop- 
erty of  the  administrator,  the  debtor,  but  belonged  to  the  estate  of 
the  intestate,  and  that  the  debtor  had  no  right  to  it  but  as  such  ad- 
ministrator, could  not  be  effectually  set  up  against  a  claim  legally 
put  forward  by  the  administrator  as  such,  on  behalf  of  the  estate; 
in  other  words,  that  it  was  no  answer  to  an  action  by  the  adminis- 
trator to  recover  the  proceeds  of  a  chose  in  action  belonging  to  the 
intestate,  and  which  the  party  whom  the  defendants  represented  had 
obtained  and  held  possession  of  without  right  or  title,  to  establish 
an  alleged  subsequent  agreement  between  such  party  and  the  ad^ 
ministrator,  that  tJie  former  should  be  allowed  to  retain  the  note  and 
receive  the  proceeds  on  account  of  an  indebtedness  by  the  adminis- 
trator and  another  person  wholly  unconnected  with  the  intestate  or 
his  estate;  but  that  notwithstanding  any  such  alleged  arrangement 
the  administrator  might,  as  such,  at  law,  sue  for  and  recover  such- 
note  or  the  proceeds,  as  a  portion  of  the  assets  of  his  intestate's' 
estate,  and  hold  the  same  for  a  purpose  consistent  with  a  due  ad- 
ministration of  such  assets,  rathei;  than  the  party  holding  the  same 
should  be  allowed  to  do  so  for  a  purpose  wholly  inconsistent  with- 
such  administration.  I  was  influenced  by  the  consideration,  that: 
whoever  will  deal  with  an  executor  or  administrator  for  the  assets- 
of  the  testator  or  intestate  for  a  purpose  perfectly  inconsistent  with 
a  proper  administration  of  such  assets,  subjects  himself  to  the  con* 
sequences  of  a  devastavit;  and  I  was  governed  at  the  trial  by  the 
cases  of  Doe  dem.  Woodhead  v.  Fallows  (2  C.  &  J.  481),  and  Walker 
>  V,  Taylor,  in  the  House  of  Lords  (8  Jur.  N.  S.  684),  in  which  latter 
case  Lord  Cranworth  says:  ''The  Lord  Chancier  of  Iroland  hai' 
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led  upon  a  principle  of  law  well  establiAed,  and  which  I 
be  sorry  to  tiiink  a  decision  of  this  House  was  at  all  sup- 
X)  call  in  question — namely,  that  where  an  executor  parts 
ay  portion  of  the  assets  of  the  testator,  under  such  circum- 
(  as  that  the  person  purchasing  them  must  be  necessarily 
x)  know  that  tney  were  sold,  not  for  the  benefit  of  the  estate, 
'  the  purpose  of  the  executor  selling  and  disposing  of  them 

own  benefit,  the  result  of  that  is,  that  the  purchaser  holds 

ets  as  if  he  were  himself,  in  respect  of  those  assets,  the  ex- 

The  Lord  Chancellor  of  Ireland,  I  observe,  quotes  a  dictum 

I  think,  lays  down  the  law  very  tersely  and  clearly,  from 

the  cases  before  Lord  Thurlow:  'If  one  concerts  with  an 
or  or  legatee,  by  obtaining  the  testator's  effects  at  a  nominal 
T  at  a  fraudulent  undervalue,  or  by  applying  the  real  value 
sr  subjects  for  his  own  behalf,  or  in  any  other  manner  con- 

0  the  duty  of  the  oflice  of  executor,  such  concert  will  involve 
iming  purchaser,  and  make  him  liable  for  the  full  value/ " 
)re  critical  examination  of  the  authorities,  I  am  not  prepared 
he  same  rule  prevails  to  the  same  extent  at  law  that  it  does 
;y,  and  that  the  transfer  of  the  assets  of  the  estate  in  pay- 
•  the  personal  debt  of  the  executor  or  administrator,  may  not 
iect  at  law  as^  a  sale  for  a  valuable  consideration,  and  vest  a 
ile  in  the  creditor,  who  has  acted  in  good  faith,  and  without 
.udulent  or  improper  design  on  the  part  of  the  debtor.  No 
he  principles  enunciated  in  Walker  v.  Taylor  are  strictly  cor- 
id  it  may  be  also  assumed,  I  think,  that  while  an  alienation 
id  or  collusion  will  be  set  aside  in  equity,  it  would  be  the 
,  law  also;  for  though  an  executor  has  complete  and  absolute 
over  the  property,  what  he  does  may  be  dssputed  on  the 
of  fraud  and  collusion  between  him  and  the  creditor;  for  it 
very  properly,  that  this,  like  all  other  frauds,  will  vitiate  any 
bion  whatever.  In  this  case,  however,  fraud  was  not  allegea, 
3  case  did  not  turn  at  all  on  that  point  at  the  trial.  As  a 
a  of  fact,  the  agreement  set  up  was  denied.  This  question  I 
ink  I  ought  to  nave  left  to  the  jury,  and  should  not  have 

1  them  as  I  did.  There  ought,  therefore,  in  my  opinion,  to 
w  trial. 

Bule  absolute. 
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• 

Defendant  leased  a  house  to  P.,  who  shortly  afterwards  gave  a  bill  of  sale  of  hia  funi- 
ture  to  the  plaintiff,  and  took  from  him  a  lease  of  the  furniture  for  two  years.     A 
few  days  before  the  first  quarter's  rent  of  the  house  came  due,  P.  moved  the  furniture 
off  the  promises,    the  defendant  followed  it,  and  distrained  it  for  the  rent  due. 
The  plaintiff  save  notice  that  he  was  the  owner  of  the  furniture,  and  forbade  the  sale,      J 
but  tne  defendant,  believing  the  bill  of  sale  to  be  fraudulent,  sold  the  furniture  under        | 
the  distress,  as  the  absolute  property  of  P.     In  trespass  for  taking  the  furniture,  the 
principal  question  was  whether  the  bill  of  sale  was  Itonajide,  but  the  Jndce  told  the 
jury  that  Jr.  had  no  distrainable  interest  in  the  furniture,  anid  that  if  the  bill  of  side 
was  hona  Jide,  the  plaintiff  must  recover.     A  verdict  having  been  found  for  the  plain- 
tiff,— Held,  ]^r  WcMon,  Fisher  and  Wetmore,  J.  J.  (Ritchie  C.  J.  htmtante)  that  th© 
tenant  ha<l  no  distrainable  interest  in  the  furniture.     Per  Ritchie  C.  J., — that  even, 
if  he  had  a  distrainable  interest,  the  defendant  was  liable  for  having  sold  the  goods  a^ 
his  absolute  proi>erty.     Pt-r  AUen,  J. — That  P.  had  a  distrainable  interest,  and  tha^ 
as  there  was  misilirection  on  this  point  there  ousht  to  be  a  new  trial,  as  it  woulcE^ 
materially  affect  the  damages  whether  the  defendant  was  altogether  a  wrongdoer  oe=~ 
not. 

This  was  an  action  brought  by  the  plaintiff  to  recover  damages 
from  the  defendant  for  seizing  and  selling  certain  goods  in  which  lie 


\ 


had  a  reversionaiy  interest.     The  declaration  contained  two  counts    . 

The  first  was  a  special  count  for  injury  to  the  plaintilBTs  reversionan 
interest  in  the  goods,  the  second  count  was  in  trover.     The  defend- 
ant pleaded  the  general  issue,  and  gave  five  notices  of  defence,  deny- 
ing the  plaintiff's  property  in,  or  right  of  passession  of,  the  goods- 
and  alleging  that  the  goods  were  in  the  house  when  the  rent  wae 
due,  and  that  it  not  being  paid  they  became  liable  to  distress,  an 
being  fraudulently  and  clandestinely  removed  to  avoid  such  distress  -^ 
and  were  by  direction  of  defendant  seized  and  distrained  to  satisfj;^^ 
the  rent,  and  sold  according  to  law.     At  the  trial  before  Weldon,  J.  ^ 
at  the  St.  John  May  Circuit,  it  appeared  that  Pidgeon,  senior,  th 
father  of  the  plaintiff,  held  a  house  as  tenant  of  defendant,  at  a: 
annual  rent  of  ?»300,  under  a  lease  for  three  years,  commencing  May  ^ 
1868.     On  the  12th  of  June  following,  by  bill  of  sale,  he  transferred- 
to  the  plaintiff  the  goods  and  chattels,  consisting  of  household  f  umi — 
ture,  the  subject  of  this  suit,  and  on  the  following  day,  the  13th»- 
June,  the  plaintiff  leased  the  said  goods  and  chattels  to  Pidgeoa   ^ 
senior,  for  a  term  of  two  years,  at  an  annual  rental  of  $30.    Thi 
lease  contained  a  covenant  that  Pidgeon,  senior,  should  not  sell  o: 
under-lease  the  goods  during  the  said  tenn.     On  the  29th  July,  186^^  i 
two  days  before  the  first  quarter  s  rent  to  the  defendant  became  du^^=^» 
Pidgeon,  senior,  removed  from  the  house  leased  from  the  defendanfc>f 
taking  the  goods  with  him.     On  the  Sixl  August,  the  defendant  issue«:=^ 
a  distraint  waiTant,  followed  and  seized  the  goods  under  1  Rev.  Stat-  — » 
cap.  120,  sec.  4,  as  having  been  fraudulently  removed,  and  they  wer*^ 
afterwards  sold  by  a  bailiff  at  public  auction,  realizing  about  $8;;:^« 
The  plaintiff  testified,  that  before  the  sale  he  gave  notice  to  tl»-« 
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bailiff  that  the  goods  were  his,  and  not  his  father's.  This  was  denied 
both  by  the  bailiff  and  the  defendant.  The  defendant's  case  was, 
that  the  bill  of  sale  was  fraudulent,  and  that  the  goods  were  in 
reality  the  property  of  the  tenant,  Pidgeon,  senior,  and  as  such  the 
defendant  had  a  right  to  follow  them  and  distrain.  A  nonsuit  was 
moved  for  on  the  grounds — 1st.  That  the  plaintiff  having  leased  the 
property  to  Pidgeon,  senior,  for  a  term  of  years,  has  no  right  to  the 
immediate  possession,  but  only  to  a  reversionary  interest,  and  there 
being  no  destruction  of  the  property  this  action  does  not  lie.  2nd. 
That  the  count  in  trover  would  not  lie.  3rd.  That  the  removal  was 
£^udulent. 

The  learned  Judge  assented  to  the  second  proposition  that  trover 
^would  not  lie,  because  the  plaintiff's  right  of  possession  had  not  ac- 
<srued,  but  overruled  the  others.  He  directed  the  jury  that  the  first 
question  for  them  to  consider  was,  were  these  goods  the  plaintiff's, 
^nd  had  they  been  leased  to  Pidgeon,  senior?  If  the  bill  of  sale 
amder  which .  the  plaintiff  claimed  was  fraudulent,  it  gave  him  no 
iiitle  to  the  goods,  and  their  verdict  must  be  for  the  defendant.  If 
the  bill  of  sale  was  fairly  and  bona  fide  given  to  the  plaintiff  to 
secure  the  money  he  had  advanced,  then  he  nad  a  reversionary  inter- 
eat  in  the  goods,  and  would  be  entitled  to  recover.  The  question  of 
fraudulent  removal  was  involved  in  the  question  whether  the  bill  of 
sale  was  bona  fixle  given;  if  not  bona  fide,  which  it  was  for  them 
Tinder  the  evidence  to  find,  the  removal  would  be  fraudulent,  and  the 
"verdict  should  be  for  the  defendant.  If  they  found  the  bill  of  sale 
^alid,  in  which  case  the  tenant  was  made  bailee  of  the  plaintiff,  and 
the  removal  not  fraudulent,  as  the  Act  only  applied  to  the  removal 
of  a  tenant's  goods  and  not  those  of  a  stranger,  the  next  question 
"would  be  as  to  the  value  of  the  goods  when  the  lease  expired,  in 
other  words,  the  value  of  the  ptaintiff's  reversionary  interest,  which 
"was  the  amount  the  plaintiff  would  be  entitled  to,  as  the  goods  had 
l)een  sold  absolutely  in  disregard  of  his  bill  of  sale.  Verdict  for  the 
3)laintiff  for  $225.26. 

Skinner,  Q.  C,  in  Trinity  Term  last  obtained  a  rule  nisi  for  a  new 
^rial  on  the  ground  of  misdirection:  1st.  In  not  leaving  the  ques- 
"tion  of  fraudulent  removal  to  the  jury.  2nd.  In  not  directing  the 
jury  that  the  tenant,  Pidgeon,  had  an  interest  in  the  goods,  and  that 
^he  defendant  had  a  right  to  seize  and  sell  them.  3rd.  Misdirection 
on  telling  the  jury  that  the  plaintiff  could  recover  for  injury  done 
'to  his  reversionary  interest. 

2).  8,  Kerr,  Q.  C,  showed  cause  in  Michaelmas  Term.  No  ques- 
'tion  of  fraudulent  removal  should  have  been  left  to  the  jury  as  con- 
'tended  by  the  defendant.     It  would  not  be  a  fraudulent  removal  for 
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the  owner  of  goods  to  remove  them  from  premises  occupied  by  a  . 
tenant  in  arrear,  to  avoid  a  distress.  How  then  can  it  be  nraudul^t 
when  a  lessee  of  goods  removes  them  to  save  the  property  of  the 
lessor?  The  interest  of  the  tenant  in  the  goods  was  clearly  not 
liable  to  be  sold  for  payment  of  rent,  where  me  goods  had  b^  re- 
moved from  the  premises.  The  law  only  makes  provision  for  an 
absolute  sale.  Even  if  it  were  otherwise,  in  this  case  there  is  no 
pretence  that  the  sale  was  merely  of  the  tenant's  interest  in  the 
goods.  The  sale  was  absolute.  The  defendant  chose  to  regard  the 
bill  of  sale  as  a  fraud,  and  sold  the  goods  absolutely,  entirenr  ignor- 
ing the  reversionary  rights.  Mears  v.  London  &;  South  Weetera 
Railway  Company,  is  a  strong  case  in  point  to  show  that  a  rever- 
sioner may  recover  for  injury  done  to  his  rights  in  goods  leased  to  a 
tenant:  the  reversioner  had  the  right  to  have  his  property  kept  intact 
The  same  principle  holds  as  in  a  case  where  the  bailee  sells  tne  goods 
of  the  bailor  which  determines  the  bailment.  Fenn  v.  Bittlesion,  (7 
Exch.  152).  As  regards  the  bailment,  there  is  no  distinction  between 
the  bailee  selling  the  goods,  and  the  bailee's  landlord.  In  either  case 
it  is  equally  impossible  for  the  bailee  to  return  them  to  the  bailor. 
So  when  a  bailor  finds  that  the  bailment  has  been  taken  out  of  its 
channel,  he  has  a  right  to  the  resumption  of  the  goods.  Therefore, 
in  this  case  the  defendant  having  undertaken  to  sell  the  goods  abso- 
lutely, the  bailment  determines  and  right  of  action  accrues  at  once. 

Skinner,  Q.  C,  contra.  There  could  be  a  fraudulent  removjJ  m 
far  as  the  plaintiff's  interest  went.  The  Judge  said  in  effect  that  if 
the  goods  were  not  the  property  of  the  tenant,  they  could  not  be 
fraudulently  removed.  I  contend  that  if  the  goods  were  fraudu- 
lently removed  by  the  tenant,  the  lease  of  the  goods  made  the  rent 
payable  by  the  tenant,  or  his  assigns,  showing  that  a  possible  sale 
was  contemplated.  There  was  no  permanent  injury  to  the  property 
by  the  sale.  At  the  end  of  the  tenant's  lease  the  plaintiff  woold  be 
entitled  to  call  on  him  for  the  goods,  but  at  present  his  right  of  ac- 
tion has  not  accrued,  and  the  learned  Judge  should  have  diredied  a 
nonsuit. 

Cur.  adv,  vuK. 

The  Judges  differing  in  opinion  now  delivered  separate  judgments: 

Wetmore,  J. — In  this  case,  it  appeared  that  one  Richard  Kdgeott* 
the  father  of  the  plaintiff,  had  leased  a  house  and  premises  from  the 
defendant  for  a  term  of  years  at  an  annual  rent  of  $300.  That  he 
had,  by  a  bill  of  sale,  transferred  the  goods  and  chattels,  the  subject 
matter  of  this  suit,  to  his  son,  the  plaintiff,  who,  the  day  after  the 
transfer,  leased  them  to  Eichard  Pidgeon  for  two  years,  at  an  ann«il 
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•jrent  of  SSO.    The  goods  comprised  household  furniture,  and  all 
description  of  artides  ordinarily  used  for  domestic  purposes,  and  had 
been  used  by  Richard  Pid^eon  in  keeping  a  place  of  entertainment 
or  boarding-house,  in  the  house  rented  by  him  from  the  defendant. 
The  goods  had  been  remove<l  from  the  premises  a  day  or  two  before 
the  accruing  due  of  a  quarter's  rent;  and,  on  such  rent  falling  due, 
the  defendant  issued  a  distress  warrant,  under  which  the  goods  were 
.all  seized  and  sold,  the  amount  of  sale  being  some  $85.    The  seizure 
of  the  goods  was  made  under  the  Rev.  Stat.  c.  126,  Sect.  4,  as  having 
been  fraudulently  or  clandestinely  removed  to  avoid  a  distress, — the 
defendant  relying  upon  the  bill  of  sale  being  fraudulent,  and  no 
property  passing  to  the  plaintiff  thereby.    The  declaration  contained 
two  counts.    The  first  in  case,  for  injury  and  damages  to  plaintiff's 
reversionary  interest;  the  second  in  trover.     The  defendant  pleaded 
the  general  issue,  and  gave  notice  of  grounds  of  defence  as  follows: 
Ist.  That  the  goods  were  seized  and  sold  under  a  distress  warrant 
for  rent.     2nd.  That  the  goods  were  not  the  property  of  the  plain- 
tiff.    3rd.  That  the  plaintiff  was  not  possessed  of  the  goods.     4th. 
That  the  plaintiff  at  time  of  the  distress  had  not  the  right  of  po- 
session.     5th.  That  Richard  Pidgeon  was  tenant  of  defendant,  and, 
by  the  lease  of  plaintiff,  or  otherwise,  Richard  Pidgeon  took  the 
goods  in  question  into  the  house  of  which  he  was  tenant;  that  rent 
became  due  while  the  goods  were  there,  which  not  being  paid  when 
it  fell  due,  the  goods  became  liable  to  distress,  and  Richard  Pidgeon 
fraudulently  and  clandestinely  removed  them  to  avoid  such  disti^ess; 
and  whilst  the  said  goods  and  chattels  had  been  so  removed,  the 
same  were,  by  direction  of  the  defendant,  seized  and  distrained  for 
the  purpose  of  satisfying  the  rent,  and  when  seized  were  sold  ac- 
cording to  law.    The  entire  right  of  the  plaintiff  to  the  goods  was 
attacked  on  the  trial  upon  the  ground  of  the  bill  of  sale  being  a 
mere  fraud.     The  defendant's  counsel  did  not  at  the  trial  rely  upon 
any  right  or  claim  to  sell  the  term  interest  of  Richard  Pidgeon,  as  I 
understand  from  the  learned  Judge  who  tried  the  cause,  but  depended 
entirely  on  his  right  to  follow  the  goods,  as  being  the  property  of 
Richard  Pidgeon-    The  bill  of  sale  to  the  plaintiff  being,  as  the  de- 
fendant alleged,  fraudulent,  no  pretence  of  a  sale  of  the  term  inter- 
est was  made  or  relied  on  until  the  motion  for  a  new  trial.    The 
defendant  on  the  sale  professed  to  dispose  of  the  absolute  property 
in  the  goods,  and  of  no  other  interest.    It  appeared  in  evidence  that 
before  the  sale  of  the  goods  both  the  defendant  and  his  bailiff  were 
ixiformed  of  the  plaintiffs  claim  under  the  bill  of  sale,  which  was 
actually  ofiered  to  them  both  for  their  inspection.    Examination  of 
it  was  not  made.    It  was  alleged  by  the  defendant  to  be  a  fraud, 
and  he  proceeded  to  sell  on  that  basis.    He,  however,  had  full  oppor- 
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timity  to  have  examined  it,  .and  his  not  doing  so  was  by  his  own 

choice. 

A  nonsuit  was  moved  for  upon  the  following  grounds: 

The  plaintiff  having  leased  the  property  to  Richard  Pidgeon  for  a 
term  oi  years  has  no  right  to  their  immediate  possession,  but  only 
to  a  reversionary  interest,  and  there  being  no  destruction   of  the 

Property,  this  action  does  not  lie.  The  trover  count  will  not  lie, 
'he  removal  was  fraudulent. 
The  second  ground  was  assented  to  by  the  learned  Judge,  and  ihe 
others  were  overruled,  and  the  learned  Judge  directed  the  jury  that 
if  the  goods  were  bona  fde  those  of  the  plaintiff,  and  Richard 
Pidgeon  only  his  bailee,  as  appeared  by  his  lease,  the  removal  of  the 
goods  would  not  be  fraudulent  under  the  Act,  so  as  to  enable  the 
defendant  to  follow  them,  as  the  Act  only  applied  to  the  tenant's 
goods  and  not  those  of  a  third  party,  and  if  the  goods  were  horui 
jicle  the  property  of  the  plaintiff,  he  was  entitled  to  a  verdict.  K, 
on  the  contrary,  the  bill  of  sale  was  a  fraud  and  not  bona  fide,  then 
the  veedict  should  be  for  the  defendant.  The  defendant's  counsel, 
as  I  am  informed  by  the  learned  Judge,  did  not,  in  going  to  the  jury, 
rely  upon  a  right  to  sell  the  term  interest  of  Richard  Pidgeon  in  the 
goods,  but  went  broadly  upon  the  ho^ia  fides  of  the  bill  of  the  sale 
and  transfer  to  the  plaintiff,  and  claimed  a  right  to  sell  and  dispose 
of  the  goods  and  chattels  absolutely,  as  he  had  done,  in  consequence 
of  the  bill  of  sale  being  fraudulent  and  conveying  no  property  to 
the  plaintiff.  The  jury  found  in  favor  of  the  bcma  fides  of  the 
ti'ansaction,  and  gave  the  plaintiff  a  verdict  for  $225.26. 

The  rule  nisi  was  obtained  on  the  ground  of  misdirection  of  the 
learned  Judge  in  not  leaving  the  question  of  fraudulent  removal  to 
the  jury ;  that  Richard  Pidgeon  had  an  interest  in  the  goods  which 
the  defendant  had  a  right  to  seize  and  sell ;  misdirection  also  in  tell- 
ing the  jury  the  plaintiff  could  recover  in  this  action  for  injury  to  his 
reversionary  interest.  The  first  ground  of  misdirection  in  not  leav- 
ing the  fi-audulent  removal  to  the  jury  I  think  the  defendant  cannot 
complain  of.  Doubtless  the  learned  Judge  was  right  in  telling  the 
jurj^  the  Act  only  applied  to  the  removal  of  the  tenant's  goods  and 
not  those  of  a  stranger.  See  Thornton  t\  Adams,  (5  M  &  S.  38); 
Fletcher  v.  Marillier,  (9  A.  &  E.  457);  Postman  v.  Harrell,  (6  C.  &  P. 
225).  It  was  left  to  the  jury  to  find  whether  the  goods  were  those 
of  the  plaintiff,  and  if  so,  he  was  entitled  to  js,  verdict.  This  was 
correct,  if  the  plaintiff  could  maintain  either  trover  or  an  action  for 
an  injury  to  his  reversionary  interest,  and  there  was  an  injury. 
This  point  I  will  refer  to  hereafter.  The  learned  Judge  also  told  the 
jur}'  if  they  found  the  bill  of  sale  fraudulent,  no  title  passed  to  the 
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ntiff,  and  in  such  case  the  verdict  should  be  for  the  defendant, 
ier  this  direction,  if  the  jury  found  against  the  bona  fides  of  the 
of  sale,  the  defendant  would  have  h^  a  verdict  quite  irrespec- 
i  of  the  question  whether  or  no  the  removal  was  fraudulent.  It 
I  a  positive  direction  as  to  the  removal  in  the  defendant  s  favor, 
inst  which  surely  the  defendant  cannot  complain. 
Tpon  the  second  ground,  as  to  Richard  Pidgeon  having  a  distrain- 
3  interest  which  the  defendant  could  follow,  it  seems  to  me  it  is 
late  to  raise  this  question.  It  should  have  been  raised  on  the 
1,  and  after  the  learned  counsel  avoiding  this  point  on  the  trial, 
no  doubt  exercising  a  sound  discretion,  as  it  might  materially 
,ken  his  main  contention  for  a  right  to  sell  the  goods  absolutely, 
cannot  now  avail  himself  of  a  position  that  should  have  been 
jented  before  the  jury.  Without  expressing  any  opinion  as  to 
jther  or  no  the  term  interest  of  Richard  Pidgeon  was  distrainable, 
\  enough  to  say  the  defendant  did  not  raise  that  question  on  the 
1  when,  I  think,  it  should  have  been  raised ;  and  further,  the 
mdant  never  pretended  to  distrain  upon  or  sell  a  term  interest, 
the  contrary,  he  professed  to  sell,  and  did  sell,  and  dispose  of  the 
ds  absolutely  in  such  a  way  as,  in  ray  opinion,  destroyed  the 
ment  and  entitled  the  plaintiflf  to  recover  damages  to  his  rever- 
lary  interest ;  which  meets  the  third  ground  upon  which  the  rule 
i  was  obtained. 

Q  Gordon  v.  Harper,  (7  T.  R.  9),  it  is  laid  down  that  where  goods 
ed,  as  furniture  with  a  house,  have  been  wrongfully  taken  in 
Bution  by  the  sheriff,  the  landlord  cannot  maintain  trover  against 
sheriff  pending  the  lease,  because,  to  maintain  such  an  action,  he 
jt  have  the  right  of  possession  as  well  as  the  right  of  property  at 
time.  Lord  ICenyon  at  the  close  of  his  judgment  says:  "I  for- 
ar  to  deliver  my  opinion  as  to  what  remedy  the  landlord  has  in 
is  case."  Because  trover  may  not  be  maintainable,  it  by  no  means 
3WS  that  case  for  damage  to  a  reversionary  interest  is  not  main- 
lable  ;  and  in  the  present  case  the  first  count  is  case  for  injury  to 
reversion.  In  Dean  r.  Whittaker  (1  C.  &  P.  347),  it  is  laid  down 
party  has  goods  on  hire  for  ^  term,  and  the  sheriff  seizes  them 
er  an  execution  against  such  party,  the  owner  of  the  goods  may 
ntain  an  action  in  the  case  against  the  sheriff,  if  he  sells  the 
re  property  of  such  goods ;  buf  to  support  the  action,  he  must 
wr  that  as  soon  as  the  goods  were  seized,  he  apprised  the  sheriff 
li  the  goods  were  lent  for  a  term  only,  in  order  that  a  sheriff 
ht  know  that  he  had  only  a  right  to  sell  the  qualified  property 
hirer  had  in  the  goods.  Before  this  case  was  gone  into  Scarlett, 
the  defendant,  objected  that  it  appeared  by  the  record  that  the 
ntiff  had  lent  the  goods  to  Qreathead,  and  that  the  defendant,  as 
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sheriff,  might  lawfully  seize  them  under  an  execution  against  Greai- 
head,  and,  therefore,  the  plaintiff  could  maintain  neither  trespass  nor 
trover.  Abbott,  C.  J.,  says  :  "The  sheriff  might,  no  doubt,  seize  ati 
"{he  interest  that  Ch^eathead  Jiad  in  the  goods,  and,  therefore,  the 
''plaintiff  can  maintain  neither  trespass  nor  trover,  but  I  see  no 
''reason  why  an  action  in  this  form  may  not  be  supported."  No  sale 
took  place  in  that  case,  and  no  steps  whatever  had  been  taken  for 
the  sale  of  the  goods  under  the  execution.  The  plaintiff  declared  on 
an  injurious  sale,  but  it  was  not  shown  that  the  sheriff  had  any 
intention'  to  sell.  Abbott,  C.  J.,  said:  PHma  fiicie  the  sheriff 
had  a  right  to  seize  the  whole  of  the  goods  entirely,  ^s  they  ostensi- 
bly belonged  to  Greathead,  but  if  you  had  apprised  the  sheriff  of 
your  special  rights  he  would  have  sold  accordingly. 

In  Mears  v.  The  London  and  South  Western  Eailway  Company, 
(11  C.  B.  N.  S.  850),  in  which  it  was  held  that  the  owner  of  a  chattel^ 
which  is  out  on  hire  for  an  expired  term,  may  maintain  an  action 
against  a  third  person  for  a  permanent  injury  thereto;  Erie,  C.  J., 
says :  "This  is  an  action  brought  by  the  owner  of  a  barge  to  recover — 
"diBimages  for  injury  done  to  it  by  the  negligence  of  the  defendant's 
"servants,  whilst  it  was  out  on  hire  to  a  third  person.     The  question 
"is  whether  the  owner  has  a  right  to  maintain  the  action.     In  my~" 
"opinion,  he  has  that  right :  the  mere  temporary  outstanding  interest— 
"in  the  bearer  of  the  barge  amounted  to  nothing.     That  trover  wilL- 
"not  lie  for  the  conversion  of  a  chattel  out  on  loan  is  clear.     Gordon 
"v.  Harper,  (7  T.  R.  9).     But  in  Tancred  r.  Allgood,  (4  IL  &  N.  438) 
"it  was  by  implication  held  that  an  actual  or  a  permanent  injury 
"done  to  a  chattel  while  the  owner's  right  to  the  possession  is  sus- 
"pended,  may  be  maintained."    The  case  of  Tancred  v.  Allgood  seeme<L 
to  turn  upon  the  plea  of  no  damage,  which  was  demurred  to.     Pol* 
lock,  C.  B.,  says :  "In  this  case  the  damage  sustained  by  the  plaintiff*' 
"is  the  whole  foundation  of  the  action.     There  is  an  allegation  in 
"the  plea,  which  is  confessed  by  the  demurrer,  that  no  damage  has 
"been  sustained  or  could  be  sustained.     The  defendant,  therefore,  is 
"entitled  to  judgment  on  the  demurrer  to  the  plea  to  the  first  count. 
"The  damage  is  the  sole  foundation  of  action  upon  the  breach  of  the 
"bailment.     The  pleas  are  an  answer  to  the  cause  of  action  as  pre- 
"sented  by  the  plaintiff  in  his  declaration."     The  truth  of  the  plea— - 
of  no  damage  was  admitted  by  the  demurrer.     If  the  plaintiff  nad 
taken  issue  on  the  question  of  damage,  it  would  then  have  been  a^ 
matter  for  the  consideration  of  the  jury.     In  Owen  v.  Legh,  (8  B.  & 
Aid.  470),  the  marginal  note  is,  a  tenant,  whose  standing  com  and 
growing  crops  have  been  seized  as  a  distress  for  rent  before  thw  ' 
were  ripe,  cannot  maintain  an  action  on  the  case  under  2  W.  &  UL,  -^ 
Sect.  28,  cap.  5,  against  the  landlord  or  his  bailifis  for  selling  thd  ^ 
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same  before  five  days,  or  a  reasonable  time,  have  elapsed  after  the 
seizure,  such  sale  being  wholly  void.  Abbott,  C.  J.,  in  delivering 
the  judgment  of  the  Court,  says :  "  We  are  of  opinion  in  the  present 
"case,  that  the  plaintiff  has  no  good  cause  of  action,  as  to  that  part 
"of  the  first  count  of  the  declaration  in  which  he  complains  of  the 
"sale  of  the  standing  com  and  growing  crops  having  been  mado 
"before  a  reasonable  time  had  elapsed ;  for  the  sale  being  altogether 
"void,  the  plaintiff  sustained  no  legal  damage  from  it,  and  has,  therer 
"fore,  no  ground  of  action  in  respect  of  it."  In  Bradly  v.  Copley,  (1 
C.  B.  685)  held  where  goods  transferred  by  A,  to  plaintiff  absolutely 
by  bill  of  sale  containing  a  warrant  by  A,  to  pay  the  debt  on  demand, 
with  proviso  for  redemption  on  such  payment,  and  further,  that  the 
assignor  should  continue  in  possession  until  default,  th»  goods  hav- 
ing been  subsequently,  and  before  any  demand  made  by  B,  seized  by 
the  sheriff  under  a  Ji.  fa.  upon  a  judgment  against  A,  B  had  not 
such  a  right  to  immediate  possession  as  to  entitle  him  to  maintain 
trover  against  the  sheriff.  I  now  come  to  Fenn  v.  Bittleston  (7 
Exch.  152),  which  was  an  action  of  trover  for  certain  household 
goods  and  furniture,  in  which  it  was  held  where  goods  had  been  con- 
veyed to  B  by  A,  subject  to  a  proviso  that  if  he  should  pay  B  a 
certain  sum  on  a  specified  day,  or  some  earlier  day,  to  be  appointed 
by  notice,  the  conveyance  should  be  void,  it  was  agreed  that  until 
default  by  A  it  should  be  lawful  for  A  to  hold  the  chattels.  A  conr 
tinned  in  possession  until  he  became  bankrupt,  and  his  assignees 
sold  the  whole  of  the  chattels  absolutely,  and  not  merely  the  bankrupt 
interest  in  them.  No  default  had  been  made  by  A  in  his  paymenta. 
A  sale  by  the  assignees  of  A  destroyed  the  bailment,  and  that  a  sale 
by  the  assignees  was  equivalent  to  a  sale  by  the  bailee  himself,  and 
consequently  that  trover  would  lie  by  the  assignees  of  B,  the  mort- 
gagee against  the  assignees  for  the  conversion  by  the  sale  of  the 
goods  during  the  term.  Parke,  B.,  says :  "  K,  these  goods  had  been 
"simply  taken  by  a  third  person  out  of  Malpas'  custody  during  the 
"term  stipulated  for,  no  action  of  trover  could  have  been  maintained, 
"because  the  plaintiff  would  have  had  no  present  right  to  the  posses- 
"sion.  The  cases  of  Gordon  v.  Harper  and  Bradley  v.  Copley  would 
"certainly  have  applied :  but  the  learned  counsel  for  the  plaintiffs 
"contended,  that  if  the  bailment  was  for  that  term,  it  was  put  an 
"end  to  by  the  act  of  the  assignees  (whose  act  for  this  purpose  is 
"that  of  Malpas  himself)  in  selling  the  chattels  absolutely  oef ore  the 
"22nd  of  March,  1850,  and  so  preventing  themselves  from  returning 
"them  at  the  end  of  the  term,  and  that  such  sale  itself  was  a  convert- 
"  sion ;  and  we  are  of  that  opinion."  After  quoting  several  autho- 
rities, Wilkinson  v.  King,  (2  Camp.  885);  Loeschman  v,  Machin,  (2 
Stark,  300);  and  Cooper  v.  Willomatt,  (1  C.  B.  672)  the  learned 
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Baron  proceeds:  "But  although  the  delivery  of  the  chattels  to  a 
"third  person  in  their  entire  state  would  not  have  been  felony,  that 
"delivery,  at  all  events,  under  an  absolute  sale,  was  wrongful  never- 
"theless,  for  the  contract  between  these  parties  never  meant  to 
"authorize  Malpas,  his  executors  or  administrators  (not  assigns)  to  do 
"more  than  use  the  chattels,  and  not  to  give  the  use  to  a  third 
"person,  certainly  not  for  a  longer  period  than  his  own  term.  The 
"transfer  of  the  property  absolutely  to  a  stranger  was,  therefore, 
"unquestionably  wrong,  and  it  operated  as  a  disclaimer  of  tenancy  at 
"common  law." 

In  the  present  case,  the  lease  of  the  goods  from  the  plaintiff  con- 
tained a  clause  as  follows: — That  the  lessor  will  not  assign  the  lease, 
or  underlet  the  goods,  or  any  part  thereof,  without  the  written  con- 
sent of  the  lessee."  In  my  opinion  the  defendant  had  full  knowl- 
edge of  the  plaintifFs  claim  to  the  goods,  and  he  had  full  opportunity 
to  have  inspected  the  bill  of  sale,  which,  instead  of  doing,  he  declared 
the  instrument  fraudulent,  and  relied  upon  its  fraudulent  character 
to  entitle  him  to  dispose  of  the  goods  absolutely.  No  question  has 
been  raised  of  any  want  of  notice  of  the  plaintiff's  claim,  or  of 
Richard  Pidgeon*s  interest  in  the  goods,  which,  if  available,  should 
have  been  relied  upon  at  the  trial.  Indeed,  in  my' mind,  it  is  very 
questionable  if  the  defendant  would  be  entitled  to  a  notice.  A  land- 
lord exercising  the  arbitrary  power  of  distress  off  the  premises,  I 
apprehend,  is  not  entitled  to  more  protection  than  a  sheriff  would  be, 
who  seizes  goods  without  notice  of  a  secret  act  of  bankruptcy.  In 
Garland  t'.  Carlisle  (2  Cr.  &;  M.  31),  it  was  held,  that  the  innocence 
of  a  sheriff  who  sold  without  notice  of  a  secret  act  of  bankruptcy, 
did  not  protect  him  from  liability  in  trover. 

I  cannot  myself  see  why  the  defendant,  forcing  the  absolute  title 
of  these  goods  into  Richard  Pidgeon,  and  out  of  the  plaintiff,  which 
he  must  do  to  entitle  him  to  sell  such  goods  absolutely,  and  selling 
such  goods  absolutely  for  his  own  benefit  to  pay  his  own  rent,  is  not 
as  much  liable  for  the  breach  of  the  bailment,  as  Richard  Pidgeon 
himself  would  have  been,  supposing  he  had  sold  the  goods;  and  this 
the  more  particularly,  as,  in  my  opinion,  the  evidence  clearly  showed 
he  knew  of  the  plaintiffs  claim,  and  he  ceiiainly  had  ample  oppor- 
timity  to  have  inspected  the  bill  of  sale.  It  was  offered  to  him,  and 
it  was  his  own  fault  he  did  not  do  so.  If  my  view  in  this  respect  is 
correct,  the  plaintiff  is  entitled  to  recover  on  the  trover  count,  under 
the  authority  of  Fenn  and  Bittleson.  The  sale  took  place,  and  all 
the  goods  were  disposed  of.  The  bailiff  could  not  tell  who  the  sev- 
eral purchasers  were,  and  the  property  was  scattered  among,  no  one 
knows  how  many,  purchasers,  or  who  they  were.  Considering  the 
description  of  the  several  articles,  a  list  of  which  was  attached  to 
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the  lease,  the  almost,  if  not  quite  impossibility  of  their  ever  being 
regained,  so  that  they  mi^ht  De  returned  at  the  expiration  of  the 
lease  from  plaintiff  to  Ricnard  Pidgeon,  and  the  clause  in  such  lease 
a^inst  under-letting.  I  can  arrive  at  no  other  conclusion  than  that 
tnere  was  such  a  destruction  of  the  bailment,  by  the  defendant's  sale 
and  disposition  of  the  goods,  as  must  result  in  the  entire  loss  of  the 
goods  to  the  plaintiff,  for  which  injury  and  damage,  under  the  au- 
thorities, the  defendant  is  responsible  to  the  plaintiff  upon  the  count 
for  injury  to  his  reversionary  interest.  The  plaintiff  proved  his 
damages  to  an  extent  that  will  warrant  the  finding.  The  amount 
realized  under  the  sale  by  distress,  is  not  the  limit  to  which  dam- 
ages should  be  confined.  The  jury  have  a  right  to  consider  the 
evidence  given  on  the  trial  of  the  value  of  the  articles.  They  have 
given  their  estimate,  and  I  am  not  disposed  to  interfere  with  the 
verdict  on  the  ground  of  excessive  damages,  though  I  am  of  opinion 
that  damages  have  not  been  illiberally  measured.  FOr  the  reasons  I 
have  given,  I  think  the  rule  should  be  discharged. 

Allen,  J. — I  am  unable  to  agree  with  the  judgments  of  my 
brethren  who  have  preceded  me,  on  one  point,  namely:  that  Richard 
Pidgeon  had  no  distrainable  interest  in  the  goods  seized  by  the  de- 
fendant. The  plaintiff*,  by  the  lease,  had  parted  with  all  right  to 
the  possession  of  the  goods  for  a  term  of  two  years,  and  the  abso- 
lute right  to  the  possession  of  them  during  that  period,  was  vested 
in  Richard  Pidgeon;  and  I  know  of  no  principle  of  law  which  would 
prevent  his  landlord  from  distraining  such  goods  for  rent  due,  and 
selling  whatever  interest  Richard  Pidgeon  had  in  them.  There  is  no 
doubt  that  tl\e  interest  which  Richard  Pidgeon  had  in  these  goods,  . 
could  have  been  seized  and  sold  by  the  sheriff  imder  an  execution. 
Dean  v,  Whittaker  (1  C.  p.  347),  and  I  can  see  no  distinction  in  this 
respect  between  a  sale  by  a  sheriff  under  a  distress  warrant.  I  think 
the  fallacy  of  the  judgments  of  my  learned  brethren  is,  in  treating 
these  goods  as  the  goods  of  a  stranger,  which,  it  may  be  admitted, 
can  only  be  distrained  on  the  demised  premises.  I  cannot,  however, 
admit  that  goods  which  are  leased  to  a  person  for  a  term  of  years, 
which  is  unexpired,  which  are  in  his  possession  upon  property  which 
he  occupies  as  a  tenant,  can  be  considered  as  the  goods  of  a  stranger. 
He  is  the  owner  of  them  during  the  continuance  of  his  lease;  and, 
as  such,  they  are,  in  my  opinion,  liable  to  seizure  under  a  distress 
warrant  for  non-payment  of  the  rent  due  on  the  property  which  he 
occupies,  and  if  fraudulently  removed  by  him  from  the  property,  to 
avoid  a  distress,  may  be  followed  by  his  landord,  and  distrained.  I 
do  not  pretend  to  say  that  the  landlord  can  sell  such  goods  absolutely; 
but  because  he  cannot  do  so,  and  can  only  sell  the  interest  which  the 
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tenant  ha..  d<^,  not.  it  -- ^'a^l^aS^^^e^^^^'^^^ 
of  the  landlord's  "^^*^^to  f oUow  «adj^^^ 

that  there  was  no  obligation  ^^J^^^^^^^  to  be  subject  to  the 
goods  to  remam  on  EwW  ^^8^^  g^^^  ^hey  were  the  pLuntiffs 
Ldlord's  rent,  ^  But  th«jB  assummgj^  ^^^  /^  of_RicLrd  Rd- 

ing  that 
Richard 


con- 


Kdgeon"s..Wil4keep  them  or  use  ^^^^^^     ^^^^^  po^ession of 

the  ^oods,  ^f  JtlichardTa^j;^  ^^^  ^he  lease  would  have  been 

-whether  by  such  an  act.^Bfcm^     ,    ^^^  ^^  ^f  CJooper  v.  Willo- 
determined.     That  was  the  q^esBkl^L^  m  Exch.  152).     But  no 

matt  (1  C.  B.  672),  and  Fenn  v.  Biafew|^^^^ ^^  ^^^  of  the  goods  by 
such  question  arises  here,  because  there  ^V^^x^j^^^j^qi^^  where  the  sale 
Richard  Pidgeon,  as,  in  the  case  of  Fenn  vTxi^gpankr'upt.  Here,  the 
by  the  assignees  was  treated  as  the  act  ot  the  rSfapj^eQi^^  and  there- 
sale  by  the  defendant  was  altogether  adverse  to  ^^yau>nt  of  the  goods 
fore  no  question  of  the  determination  of  the  baili^kjjL 
can  arise.  ^k  plaintiff  for 

Admitting  that  the  defendant  would  be  liable  to  thSL  Qf  Rlchaid 
undertaking  to  sell  the  goods  as  the  absolute  propertj^^t  on  them 
Pidgeon,  when,  in  fact,  he  should  only  have  sold  his  inter^Bj^|i3  e^se^ 
under  the  lease;  I  think  there  ought  to  be  a  new  trial  in^lj|t'8  not 
on  the  ground  of  misdirection  on  the  point  of  the  defendan^yiave 
having  any  right  to  distrain,  as  I  think  such  direction  may 
^materially  affected  the  amount  of  damages.     Whether  the  def en 
was  altogether  a  wrong-doer,  or  whether  he  was  justified  in  distra 
ing  the  goods,  but  not  justified  in  selling  them  as  he  did,  were  qu 
tions  on  which,  I  think,  the  jury  should  have   been   instruct) 
Besides,  the  mere  fact  of  selling  the  goods  was  not  necessarily  an  i 
jury  to  this  plaintiff.     Until  the  expiration  of  the  lease  it  could  n 
be  known  whether  he  was  injured  by  the  sale  of  the  goods  or  not,  o|c 
at  least,  to  what  extent  he  was  injured.     The  defendant,  professing^ 
to  sell  the  goods  as  the  absolute  property  of  Richard  Pidgeon,  did^C 
not  give  a  cause  of  action,  if  he  had  a  right  to  sell  at  all.    In  Tancred 
V.  ASgood  (4  H.  &  N.  438),  where  the  action  was  brought  by  the 
owner  of  goods  let  to  hire  for  a  term,  for  an  injury  to  the  rever- 
sionary estate,  caused  by  a  sale  of  the  sheriff  under,  an  execution 
against  the  hirer  of  the  goods,  Braunwell,  B.,  says:  "Words  alone  do 
"not  give  a  cause  of  action.    The  sheriff  who  had  a  right  to  sell,  did 
"so;  wie  act  alone  was  lawful."    And  Pollock,  C.  B.,  said:  "Is  not 
"the  action  brought  too  soon?    Should  not  the  plaintiff  have  waited 
"until  she  sustained  actual  damage?'*    In  the  present  case,  according 
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to  my  view,  the  defendant  had  a  right  to  sell  the  goods  for  the  unex- 
pired term  of  two  years:  for  anything  beyond  that,  the  sale  was 
simply  void,  and  could  not  affect  the  plaintiff's  right  to  the  posses- 
sion of  the  term. 

As  that  view  of  the  case  was  not  taken  at  the  trial,  but  the  de- 
fendant was  treated  as  a  wrong-doer  throughout,  and  it  was  assumed' 
that  the  sale  of  the  goods  amounted  to  a  destruction  of  the  plaintiff's 
right  in  them,  I  think  there  should  be  a  new  trial 

Ritchie,  C.  J.,  said  that  he  had  not  been  able  to  give  the  case  the 
attention  he  could  have  wished,  but  he  inclined  to  agree  with  the^ 
majority  of  the  Court  He  thought  that,  even  if  Pidgeon,  senior, 
had  a  distrainable  interest,  the  defendant  was  liable  for  having  sold 
the  goods  as  his  absolute  property. 

Rule  discharged. 

Weldon,  J. — ^The  question  in  this  case  turns  upon  the  right  of  the 
plaintiff  to  recover  a^inst  the  defendant  for  seizing  and  selling  cer- 
tain goods  and  chattels,  which  the  plaintiff  had  leased  to  one  Richard 
Kdgeon  for  the  period  of  three  years.  The  lease  to  Richard  Pidgeon 
was  dated  13th  tfanuary,  1868,  and  contained  a  covenant  by  him  that 
he  should  not  sell  or  underlease  the  said  goods  during  the  said  term. 
It  is  the  reversionary  interest,  which  the  plaintiff  in  his  declaration 
alleges  '*is  greatly  injured,  prejudiced  and  aggrieved  in  his  rever- 
sionary estate  and  interest  of  and  in  the  said  goods  and  chattels." 
Bichard  Pidgeon  rented  a  house  from  the  defendant  for  three  years 
firom  the  1st  of  May,  1868,  at  $300  per  year,  rent  payable  quarterly; 
175  became  due  on  the  Ist  of  August,  1868.  On  the  29th  July,  two 
days  before  the  rent  became  due,  the  goods  in  question  had  been  re- 
moved fipom  the  premises  in  Leinster  street,  so  leased  by  the  defend- 
ant to  Richard  Pidgeon,  to  premises  in  Peters  street.  The  defendant, 
on  the  3rd  of  August,  seized  the  goods  under  a  warrant  of  distress, 
as  having  been  fraudulently  removed  off  the  premises  to  avoid  a 
dirtress,  under  the  Cap.  126,  Rev.  Stat.,  sect.  4.  The  learned  Jud^, 
^  afc  the  trial,  directed  the  jury  that  if  the  property  was  bona  fide  Uie 
KpiEOperty  of  the  plaintiff,  and  the  tenant,  Richard  Pidgeon,  was  only 
^^Bs  bailee,  there  could  be  no  fraudulent  removal,  as  the  Act  only  ap- 
liied  to  the  goods  of  the  tenant,  and  there  could  be  no  fraudulent 
^xmoval  of  a  stranger's  goods.  If  the  goods  were  not  bona  fide  the 
of  the  plaintiff,  then  he  could  not  recover.  The  jury  found 
leffoods  were  the  property  of  the  plaintiff. 

iSe  rule  for  a  new  trial  was  obtained  on  three  grounds.  Ist.  The 
idulent  removal  ought  to  have  been  teft  to  the  jury.  2nd.  That 
tenant  of  Pidgeon  had  an  interest  in  the  goods,  and  the  defend- 
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ant  had  a  right  to  seize  and  sell.     3rd.  There  was  misdirection  in. 
telling  the  jury  the  plaintiff  could  recover  for  a  reversionary  interest 

The  first  point,  as  to  the  fraudulent  removal,  is  involved  in  the 
question  whether  the  title  of  the  plaintiff  to  the  goods  was  a  valid 
one.  If  they  were  not  the  goods  of  the  tenant,  Qiere  could  be  no 
fraudulent  removal.  There  is  no  obligation  imposed  by  Statute  Law 
that  the  plaintifi  shall  allow  his  goods  to  remain  on  the  tenant  s 
premiiies  to  be  subject  to  the  landlord's  rent.  The  4th  section  says: 
"Goods  fraudulently  or  clandestinely  removed  to  avoid  a  distress 
may  be  followed,  &c."  This  cannot  apply  to  the  goods  of  a  party 
other  than  the  tenant.  No  authority  was  quoted  to  support  such  a 
proposition,  and  I  am  of  the  opinion  none  can  be  found  to  carry  the 
right  farther  than  the  goods  of  the  tenant.  As  to  the  second  point, 
that  Richard  Pidgeon  bad  an  interest  in  the  goods  which  the  de- 
fendant had  a  right  to  follow,  seize  and  sell.  The  right  which  the 
defendant  had  is  only  what  the  Act  gives.  The  defendant  had  a 
right  to  seize  and  sell  what  was  on  the  leased  property;  the  sale 
must  from  necessity  be  an  absolute  sale.  "Publicly  sell  such  goods 
for  the  highest  price,"  can  have  no  other  meaning.  It  cannot  mean, 
to  sell  an  interest  less  than  the  absolute  and  indefeasible  right  in  the 
property,  by  reason  of  it  being  on  the  place  and  available  for  the 
payment  of  the  rent,  because  found  on  the  premises. 

Third  point,  misdirection  in  telling  the  jury  the  plaintiff  could 
recover  for  a  reversionary  interest,  In  Tancred  v.  Aligood,  (4  H.  & 
N.,  438),  Pollock,  C.  B.,  says:  "Nobody  suggested  a  doubt  that'  the 
action  would  have  lain  for  a  permanent  injury  to  the  plaintiffs  re- 
versionary interest  in  the  goods."  In  Loeshman  v.  Machin,  (2  Stark, 
311),  Lord  Ellenborough  says:  "I  am  of  opinion  that  if  goods  be  let- 
to  him,  although  the  person  who  hires  them  have  the  possession  of 
them  for  the  special  purpose  for  which  they  are  lent,  yet  if  he  sends 
them  to  an  auctioneer  to  be  sold  he  is  guilty  of  a  conversion." 
Hears  v.  The  London  and  South  Western  Kailway  Company,  (11  C. 
B.  N.  S.,  850),  was  an  action  brought  by  the  plaintiff,  who  was  the 
owner  of  a  barge  let  to  hire  to  J.  S.  Russell  for  a  certain  term  then 
unexpired,  and  the  same  was  then  in  the  possession  of  the  said  Rus- 
sell by  virtue  of  said  letting,  the  reversion  therein  belonging  to  the 
plaintiff.  It  stated  then  the  injury  done  to  the  barge  by  defendant 
"whereby  the  plaintiff  was  injured  in  his  reversionary  interest 
therein."  The  defendants  demurred  to  the  declaration.  One  of  the 
points  marked  for  argument  was,  "that  a  person  not  in  possession  of 
a  chattel  cannot  sue,  the  remedy  being  in  the  hands  of  the  person 
in  possession."  Erie,  C.  J.:  "The  question  is  whether  the  owner  of 
"the  barge  has  a  right  to  maintain  an  action  for  that  injury.  In  my 
"opinion  he  has  that  right,  the  mere  temporary  outstanding  interest 
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"in  the  hirer  of  the  barge  amounting  to  nothing.    In  Tancred  v.  All- 
"ffood  it  was  by  implication  held  Hiat  an  action  for  a  permanent 
"mjnry  done  to  a  chattel  while  the  owners  right  is    suspended, 
"may  be  maintained"    Williams,  J.:  "It  is  true  the  barge  at  the 
"time  was  let  out  to  Scott  Russell  for  an  Unexpired  term.    But  sub- 
"ject  to  Scott  RusselFs  temporary'  interest  in  it,  the  barge  still  re- 
"mained  the  property  of  the  plaintiff;  and  I  see  no  reason  why  the 
"plaintiff  should  not  maintain  the  action.     ♦     ♦     ♦     ♦     it  seems 
"to  me,  however,  to  be  clear  that,  though  the  owner  cannot  bring  an 
"action  where  there  has  been  no  permanent  injury  to  the  chattel,  it 
"never  has  been  doubted,  that  where  there  is  a  permanent  injury, 
"the  owner  may  maintain  an  action  against  the  person  whose  wrong- 
"ful  act  has  caused  that  injury."     In  Fenn  v,  Bittl.ston,  (7  Ex.,  152): 
Ifalpas  had  conveyed  the  household  furniture  to  Rhodes  absolutely, 
under  whom  the  plaintiff*  claimed,  subject  to  a  proviso  that  if  Mal- 
pas  should  pay  Rhodes  £1,678  on  the  22nd  of  March,  1850,  or  at 
such  earlier  day  or  times  as  Rhodes  should  appoint,  by  giving  four- 
teen days  notice  to  Malpas,  and  should  pay  interest,  in  the  meantime, 
the  conveyance  should  be  void.     And  it  was  agreed  between  the 
parties  that  until  default  should  be  made  in  the  payment  of  the 
principal  sum  at  the  time  before  specified  or  the  interest,  after  four- 
teen days*  notice,  it  should  be  lawful  for  Malpas,  his  executors  or 
administrators,  to  hold  and  enjoy  the  chattels.     Malpas  continued  to 
keep  the  possession  of  the  chattels,  according  to  the  deed,  until  the 
13th  December,  1849,  when  he  became  bankrupt;  and  his  assignees, 
who  were  the  defendants,  on  the  19th  February,  1850,  sold  the  whole 
of  the  goods  absolutely,  not  merely  the  bankrupt  interest.     No  de- 
mand was  made  by  Rhodes  on  the  plaintiff*  for  the  principal  money 
or  interest  in  the  meantime  from  Malpas.     Rhodes,  after  the  execu- 
tion of  the  deed,  assigned  the  goods  to  the  plaintiff.     The  Court 
says — "The  plaintiff  contended,  that  if  the  bailment  was  for  a  term, 
"it  was  put  an  end  to  by  the  act  of  the  assignees,  whose  act  for  this 
"purpose  is  the  same  as  that  of  Malpas  himself,  in  selling  the  chat- 
"tels  absolutely  before  the  22nd  of  March,  1850,  and  so  preventing 
"themselves  from  returning  them  at  the  end  of  the  term,  and  that 
"such  sale  was  itself  a  conversion;  and  we  are  of  that  opinion.     * 
"     *     *     Although  the  delivery  of  the  chattels  to  a  third  party  in 
"their  entire  state  would  not  have  been  felony ^  that  delivery,  at  all 
"events,  under  an  absolute  sale,  was  wrongful  nevertheless;  for  the 
"contract  between  these  parties  never  meant  to  authorize  Malpas, 
"his  executors  or  administrators  (not  assigns)  to  do  more  than  use 
"the  chattels,  and  not  to  give  the  use  to  a  third  person,  certainly  not 
"for  a  longer  period  than  his  own  term.     The  transfer  of  the  prop- 
"erty  absolutely  to  a  stranger  was,  therefore,  unquestionably  wrong, 
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*'9x\d  it  operated  as  a  disclaimer  at  common  law.  We  are  o^  opinion 
"therefore,  that  the  plaintiffs  are  entitled  to  recover."  These  au- 
ihprities  appear  to  fully  maintain  the  c^round  that  an  action  will  lie 
for  an  injury  done  to  tne  reversionary  interest  in  chattels.* 

The  sheriff  may  by  common  law  sell  the  interest  of  the  defendant, 
whatever  it  may  be.  But  whether  a  landlord  can  follow  goods  re- 
moved from  the  premises  to  avoid  a  distress,  while  he  has  only  a 
temporary  interest  as  bailee,  to  the  prejudice  of  the  bail<N:,  is  not 
equally  clear;  for  he  only  sells  by  virtue  of  the  Statute:  and  must 
i\  not  be  an  absolute  interest,  which  it  would  if  the  goods  had  re- 
mained on  the  premises,  and  not  a  special  interest?  We  cannot  go 
behind  the  Act,  and  fall  back  upon  the  common  law  principle  of 
selling  such  right  as  the  tenant  had.  The  landlord  sells  tne  property 
imder  the  Act  of  Assembly,  which  gives  him  the  right  to  follow  the 
pTpperty  of  the  tenant  who  fraudulently  removed  his  goods  to  avoid 
a  distress;  but  the  right  ceases  when  a  strangers  goods  are  removed, 
l^pmtpn  V,  Adams,  (5  M.  &  S.,  38),  shows  they  must  be  the  tenant's 
goods. 


Dow  V.  Hartley. 


WliorQ  the  rear  line  of  a  Crown  grant  unaanreyed,  determined  the  £ront  line  of  a  sub- 
sequent Ki^'ant,  it  is  competent  for  the  Crown,  in  the  second  grant,  by  recognizing  a 
survey  which  places  the  rear  line  of  the  first  grant  further  b^k  than  the  grant  speci- 
fies, to  extend  the  title  of  the  grantees  of  the  first  grant  to  the  line  so  surveyecL 

Trespass  quare  dauaum  /regit,  tried  before  Weldon,  J.,  at  the 
Yprk  sitting^.  The  trespass  complained  of,  was  the  alleged  cutting 
of  one  hundred  and  sixty  trees  by  the  defendant,  on  the  plaintiffs 
land.  The  defendant  admitted  the  cutting  of  six  trees,  but  denied 
that  the  remainder  were  cut  on  the  plaintiff's  land.  The  plaintiff*s 
lot  was  granted  to  him  in  1858,  and  was  described  as  beginning  at  a 

e)st  standing  at  the  north-eastern  angle  of  the  lot  granted  to  David 
Qw,  on  Four  Mile  Brook ;  thence  running  by  the  magnet  of  the 
year,  1857,  south  57""  east,  47  chains  50  links  to  a  post ;  thence  souUi 
SQ""  west,  13  chains  25  links  to  another  post ;  thence  north  57*"  west, 
74  chains  50  links  to  another  post ;  and  thence  north  39"*  east,  13 
chains  25  links  to  the  place  of  beginning.  The  lot  granted  to 
t)ayid  Dow,  which  determines  the  starting  point  of  the  plaintiff's 
lot,  is  described  in  the  grant,  dated  1833,  as  follows :  Beginning  at  a 
iSbr  stake,  distant  on  a  course  by  the  magnet,  north  54^  west,  33  ^ains 
7^5  links  from  the  marked  spruce  tree  standing  on  the  southern  angle  of 
the  lot  No.  32,  granted  to  Daniel  Teed ;  thence  south  36"  we^t,  133 
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chaii2s ;  thence  south  54''  east,  7  chains  54  links ;  thence  north  SQ"* 
east,  133  chains ;  and  thence  north  54''  west,  7  chains  54  links,  to 
the  place  of  bieginning ;  which  said  lot  or  parcel  of  land  contains  one 
hnnared  acres,  more  or  less,  and  is  particularly  marked  and  described 
in  the  annexed  plan,  as  also  in  a  plan  of  survey  of  the  said  lot  by 
John  Davidson,  aeputy  surveyor,  in  the  year  1832.  The  lot  grantea 
to  Daniel  Teed,  No.  32,  is  part  of  a  large  tract  of  land  fronting  on 
the  River  St.  John,  grantea  to  Tristram  Hillman  and  others,  in. the 
year  1787.  The  de^ndant  is  owner  of  lot  No.  30  in  the  same  grant, 
and  the  tract  is  described  as  beginning  on  the  south-westerly  bank 
of  the  River  St.  John,  at  a  marked  maple  tree,  about  21  poles  below 
tiie  mouth  of  Little  Eel  River,  and  tnence  running  due  south  220 
chains ;  thence  west  45  chains  50  links,  or  till  it  meets  the  upper  or 
north-westerly  line  of  No.  2  in  the  tract ;  thence  by  several  courses 
and  distances  until  it  strikes  the  River  St.  John  again,  about  four- 
teen miles  above  the  starting  point. 

It  was  not  disputed  that  the  rear  line  of  the  Hillman  grant  was 
intended  by  the  Crown  to  be  the  front  line  of  the  grant  to  David 
Dow,  which  determined  the  starting  point  of  the  plaintiflTs  lot;  but 
the  position  of  the  rear  line  itself  was  in  dispute.  For  the 
plaintiff,  a  copy  of  a  survey  by  Whitehead,  of  plaintiff's  lot,  was  put 
m  evidence  by  consent.  Whitehead  testified  tnat  the  starting  point, 
the  north-east  angle  of  David  Dow's  grant,  was  pointed  out  to  him 
by  David  Dow,  but  the  latter  was  not  called  as  a  witness  to  prove 
that  this  was  the  proper  starting  point.  The  defendant  put  in 
evidence  a  copy  of  Davidson's  plan  of  survey  referred  to  in  the  grant 
to  David  Dow,  and  it  was  contended  that  this  determined  the  rear 
fine  of  the  HillmaiA  ffrant,  and  also  the  front  line  of  the  plaintiffs 
land.  Davidson  testified  that,  in  1838,  he  commenced  on  the  River 
St.  John  and  measured  out  on  the  lower  line  of  Teed's  lot,  (No.  32), 
260  chains  to  form  the  southern  angle  of  such  lot,  from  whence  he 
measured  the  distance  to  the  fir  stake  mentioned  as  the  first  boun- 
dary in  David  Dow's  grant.  It  did  not  appear  that  the  Hillman  lot 
bad  ever  been  surveyed.  The  learned  Judge  told  the  jury  that  he 
tliou^ht  the  evidence  was  in  favor  of  the  plaintiffs  right  to  recover^ 
and  that  the  land  where  the  trespass  was  committed  was  within 
&e  bounds  of  the  plaintifi^s  grant.    Verdict  for  plaintiff. 

(7.  jET.  B.  Fiaher,  in  Hilary  Term  last,  obtained  a  rule  nisi  for  a  new 
1,  on  the  grounds  of  misdirection,  and  verdict  against  evidence. 

Needhcmi  showed  cause  in  Easter  Term,  and 

C.  H.  B.  Fisher  was  heard  in  support  of  the  rule. 

Cur.  adv.  vuU. 
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Allen,  J.,  now  delivered  the  judgment  of  the  majority  of  the 
Court. 

We  think  this  case  requires  further  investigation.  The  evidence 
as  to  the  boundaries  of  the  plaintiffs  grant  was  very  loose,  and  does 
not  satisfy  us  that  the  line  to  which  he  claimed  was  the  true  bound- 
ary of  his  grant,  and  as  there  was  no  evidence  of  actual  possession, 
the  onus  was  on  him  to  show  that  the  place  where  the  trees  were  cut 
was  within  the  bounds  of  his  grant.  The  description  of  the  land 
granted  to  the  plaintiff  is  as  follows : — ^"Beginning  at  a  post  standing 
"at  north-eastern  angle  of  the  lot  granted  to  David  Dow  on  Four 
"Mile  Brook,  thence  rimning  by  the  magnet  of  the  year  1853,  south 
57*"  east,  74  chains  50  links  to  a  post;  thence  south  39°  west,  13 
chains  25  links  to  another  post ;  thence  north  57''  west,  74  chains 
50  links  to  another  post ;  and  thence  north  39*"  east,  13  chains  25 
links  to  the  place  of  beginning;  containing  100  acres,  &c.,  and  also 
"particularly  marked  and  described  on  the  plan  of  survey  hereunto 
"  annexed." 

In  order  to  get  at  the  correct  starting  point  of  this  grant,  it  is 
necessary  to  ascertain  the  position  of  the  north-east  angle  of  the  lot 
granted  to  David  Dow.  This  is  expressly  declared  in  the  plaintiff's 
grant,  and  is  also  apparent  by  the  plan  annexed,  which  forms  a  part 
of  the  grant.  The  grant  to  David  Dow  is  dated  in  1833,  and  des- 
cribes his  land  as  follows: — "Beginning  at  a  fir  stake,  distant  on  a 
course,  by  a  magnet,  north  54**  west,  33  chains  75  links  from  the 
marked  spruce  tree  standing  on  the  southern  angle  of  the  lot  No. 
"32,  granted  to  Daniel  Teed;  thence  south  36°  west,  133  chains; 
'"thence  south  54°  east,  7  chains  50  links;  thence  north  36°  east,  133 
"chains;  and  thence  north  54°  west,  7  chains  50  links,  to  the  place 
'**of  beginning;  which  said  lot  or  parcel  of  land  contains  100  acres, 
"more  or  less,  and  is  particularly  marked  and  described  in  the 
"annexed  plan,  as  also  in  a  plan  of  survey  of  the  said  lot,  by  John 
"Davidson,  deputy  surveyor,  in  the  year  1832."  The  plan  annexed 
to  this  grant  shows  a  part  of  the  lot  granted  to  Daniel  Teed,  as 
therein  referred  to,  together  with  parts  of  two  other  lots  contained 
in  the  same  grant  with  the  lot  to  Teed ;  and  those  lots  are  described 
as  the  First  Tier  of  lots  fronting  on  the  River  St.  John.  It  also 
appears  by  this  plan,  that  the  first  bound  of  David  Dow  s  lot  was 
fixed  by  actual  measurement  on  the  ground,  because  the  first  bound- 
ary is  described  as  a  fir  stake,  distant  a  certain  number  of  chains 
from  the  spruce  tree  standing  on  the  southern  angle  of  lot  No.  32, 
In  addition  to  this,  Mr.  Davidson,  the  surveyor  who  laid  out  the  Dow 
lot,  and  whose  plan  of  survey  is  expressly  referred  to  in  the  grant, 
proved  that  he  made  the  survey  of  that  lot ;  that  he  commenced  at 
the  River  St.  John  and  measured  out  on  the  lower  line  of  lot  No.  32 
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(Daniel  Teed's  lot),  260  chains,  to  form  the  southern  angle  of  Teed's 
lot,  from  whence  he  measured  the  distance  to  the  fir  stake  mentioned 
in  the  first  boundary  in  David  Dow*s  grant.  A  certified  copy  of 
Davidson's  plan  of  this  survey  was  also  put  in  evidence  by  consent ; 
and  it  shows  the  same  boundary  trees,  courses  and  distances  as 
specified  in  the  grant  to  David  Dow ;  and  also,  that  David  Dow's  lot 
was  laid  out  ana  represented  by  Davidson  as  beginning  and  bound- 
ing on  the  first  tier  of  lots  fronting  on  the  River  St.  John.  The  lot 
CTanted  to  Daniel  Teed  is  part  of  a  large  tract  of  land  fronting  on 
the  River  St.  John,  contained  in  a  grant  to  Tristram  Hillman  and 
others  in  the  year  1787,  which  tract  is  described  as  beginning  on  the 
south-westerly  bank  of  the  River  St.  John  at  a  marked  maple  tree 
about  21  poles  below  the  mouth  of  Little  Eel  River,  and  thence 
running  due  south  220  chains;  thence  west  45  chains  50  links,  or  till 
it  meete  the  upper  or  north-westerly  line  of  lot  No.  2  in  the  tract ; 
thence  by  several  courses  and  distance  until  it  strikes  the  River  St. 
John  again,  about  fourteen  miles  above  the  starting  point  at  the 
maple  tree.  The  defendant  is  the  owner  of  lot  No.  30  in  this  grant, 
and  the  question,  or  one  of  the  questions  in  dispute,  is  the  correct 
position  of  the  rear  or  south-westerly  line  of  that  lot 

It  is  evident  that  the  Crown,  in  laying  out  the  grant  to  David 
Dow,  intended  to  bound  it  upon  the  rear  Tine  of  the  Hillman  grant, 
and  has  represented  that  rear  line  as  being  260  chains  distant  from  the 
River  St.  John,  at  the  southern  angle  of  Tot  No.  32.  Admitting  that 
this  was  not  the  true  rear  line  of  the  Hillman  grant,  and  tnat  if 
correctly  run  out  from  the  starting  point  at  the  maple  tree,  it  would 
have  been  found  to  be  some  chains  nearer  the  river,  (as  appears  by 
protraction  on  the  plan),  still,  as  the  land  in  the  rear  was  at  that 
time  ungranted,  it  was  competent  for  the  Crown  to  recognize  the 
Davidson  line  as  the  rear  line  of  the  Hillman  grant,  and  thereby  to 
extend  the  title  of  the  proprietoi-s  of  lots  in  that  grant,  (or,  at  least 
in  that  part  of  it)  to  the  line  as  surveyed  by  Davidson.  This  principle 
is  recognized  in  the  case  of  Gaudin  v.  McKilligan,  (2  Allen,  392,)  and 
in  Arwin  v.  McClure,  decided  in  the  last  term.  It  was  a  necessary 
part  of  the  plaintifTs  case  then,  to  ascertain  the  north-east  angle  of 
the  lot  granted  to  David  Dow,  as  laid  out  by  Davidson,  (that  being 
the  starting  point  for  his  grant)  and  unless  he  ha^  done  so,  he 
has  failed  to  show  that  the  trees  were  cut  upon  his  land.  We 
cannot,  find,  after  a  careful  examination  of  the  evidence,  that  this 
angle  has  been  ascertained  by  Whitehead.  It  is  true,  he  says  it 
was  pointed  out  to  him  by  David  Dow ;  but  there  is  nothing  to  show 
that  the  place  so  pointed  out  was,  in  fact,  the  angle  of  the  lot — 
David  Dow  himseli  not  having  been  called  as  a  witness,  though  it  is 
said  he  was  in  Court  during  the  trial ;  and  it  does  not  appear  that 
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Whitehead  made  any  search  for  the  spruce  tree  marked  by  Davidson 
as  the  southern  angle  of  Teed's  lot,  (No.  32}  or  for  the  fir  istake  plac^ 
as  the  first  bound  of  David  Dow  s  lot  at  its  northern  an^^le ;  n)r  the 
place  where  Whitiehead  commenced  his  survey  for  the  plaihtifi^s  lot 
was  at  the  supposed  north-eastern  angle  of  David  Dow  s  lot,  and  on 
the  opposite  side  from  where  Davidson  placed  the  fir  stake.  Whiter 
head  appears  to  have  been  guided  by  an  old  line  which  he  supposed 
(and  perhaps  correctly)  to  have  been  the  rear  line  of  the  HiUman 

E ant,  and  to  have  assumed  that  such  rear  line  would  be  the  side 
le  of  the  plaintiflTs  lot ;  and  in  this  he  was  right  if  the  grant  to 
David  Dow  was  laid  out  and  bounded  upon  the  rear  line  of  the 
Hillman  grant ;  but  if  Davidson  in  measuring  out  the  260  chains 
from  the  river,  as  the  length  of  the  Teed  lot,  went  some  ten  or 
twelve  chains  too  far  (as  was  contended  at  the  trial),  then  it  is  evident 
that  that  excess  would  either  belong  to  the  proprietors  of  the  lots  in 
the  Hillman  grant,  as  bemg  the  recognized  rear  line  of  that  ffrant,  or 
else  would  be  Crown  land ;  and  in  either  case,  not  included  in  the 

Elaintiffs  grant,  because  he  cannot,  under  any  circumstances,  extend 
is  title  beyond  a  prolongation  of  the  north-east  line  of  David  Dow's 
grant.  Davidson's  evidence  of  the  line  extended  by  him  from  the 
stone  post,  appears  to  us  to  have  a  material  bearing  on  the  case.  It 
appears  by  the  evidence  of  Jacob  Dow,  (a  grantee  of  one  of  the  lots) 
that  the  stone  post  stands  at  the  division  line  between  lots  Nos.  three 
and  four  in  Davidson's  survey ;  and  the  plan  shows  it  to  be  in  the 
prolongation  of  the  line  which  Davidson  ran  from  the  southern 
angle  of  the  Teed  lot,  and  in  which  he  placed  the  fir  stake  as  the 
first  bound  of  David  Dow's  gmnt.  If  this  evidence  is  correct,  (and 
Davidson's  plan  of  survey  is  expressly  referred  to  in  the  grant),  a 
line  extending  south-easterly  from  the  stone  post  to  the  fir  stake  at 
the  comer  of  David  Dow's  lot,  and  thence  prolonged  in  the  same 
course,  must  necessarily  be  the  north-east  siae  line  of  the  plaintiflTs 
grant ;  and  in  that  case  but  a  very  small  part  of  the  cutting  would 
be  on  the  plaintiffs  land. 

We  thiuK  these  were  proper  questions  to  be  submitted  to  the  jury, 
iand  that  the  evidence  did  not  necessarily  show  that  the  land  where 
the  substantial  part  of  the  alleged  trespass  was  committed  was  within 
the  bounds  of  the  plaintiffs  title.  For  these  reasons,  we  think  there 
should  be  a  new  trial,  unless  the  plaintifi*  consents  to  reduce  the 
damages  to  the  value  of  the  six  trees  admitted  to  have  been  cut  over 
the  line  to  which  the  defendant  claims.  The  evidence  on  both  sides 
appears  to  be  somewhat  conf  used«  and  the  proper  means  have  not 
been  taken  to  obtain  information  on  the  point  which  we  think  must 
decide  the  case,  viz:  the  starting  point  of  David  Dow's  grant.  This, 
it  would  seem,  might  be  ascertained  with  certainty,  as,  according  to 
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Davidson's  plan,  the  line  crosses  a  stream  called  "Four  Mile  Brook" 
at  the  distance  of  twenty  chains  from  the  starting  point  of  this 
grant;  and  as  this  is  a  natural  boundary,  it  affords  a  safe  and  simple 
mode  of  ascertaining  the  exact  locality  of  the  grant  upon  which  the 
boundaries  of  the  plaintiff's  lot  depend.  A  careful  examination  of 
that  line  may  save  the  parties  the  expense  of  another  trial 

Weldon,  J.,  differed  from  the  judgment. 

Weldon,  J. — ^In  this  case  the  evidence  was  all  on  one  side,  and 
unless  the  jury  disbelieves  the  testimony  of  Archer  and  Dow,  the 
damans  are  rightly  assessed.  It  was  only  a  question  of  $6  or  $100. 
The  defendant  said:  "The  former  sum  was  all  the  trees  I  cut  on 
your  land  were  worth  and  I  will  give  you  that;  if  you  want  more  I 
will  give  you  a  twist  for  it."  And,  upon  the  evidence,  the  jury 
turned  the  twist  against  the  defendant.  If  it  was  by  the  line  Da- 
vidson ran,  $6  would  be  the  damage;  if  by  the  one  the  grant  covers, 
then  it  was  $100.  Davidson's  line  started  from  no  point:  what 
course  he  ran  was  not  stated,  nor  did  it  appear  he  ran  on  the  rear  of 
the  Hillman  grant,  for  such  line  had  never  been  run.  The  plain- 
tifi's  grant  is  bounded  on  two  sides  by  Crown  lands,  and  within  the 

frant  the  defendant  cut  the  trees  for  which  the  damages  were  given 
y  the  jury.  I  cannot  see  how  the  verdict  can  be  disturbed.  It  is 
in  accordance  with  evidence,  if  an  action  will  lie  by  a  grantee  from 
the  Crown,  against  parties  going  on  the  land  which  his  grant  covers, 
and.cutting  and  carrying  away  the  timber  thereon. 

Rule  absolute  for  a  new  trial,  the  plaintiff's  counsel  refusing  to 
teduce  the  verdict. 

The  Chief  Justice  not  having  heard  the  argoment,  took  no  part  in  the  judgment. 


CASES 


ARGUED  AND  DETERMINED 


IN  THE 


Supreme  Court  of  New  Brunswick, 

IN  MICHAELMAS  TERM. 


IN  THE  THIRTY-FOURTH  YEAR  OF  THE  REIGN  OF  QUEEN  VICTORIA. 


Ex  parte  The  European  and  North  American  Railway  Company 

FOR  Extension  Westward. 

The  exemx)tioii  from  taxation  of  the  property  of  Railway  Companies  in  this  Pro- 
yinbe,  contained  in  33rd  Vict.,  cap.  46,  only  applies  to  property  and  stock  necessary 
to  the  proper  working  of  the  Eailway,  and  not  to  such  property  as  a  mill  leased  by 
the  Company. 

Skinner,  Q.  C,  moved  for  a  certiorari  to  remove  into  this  Coiirt 
an  assessment  made  on  the  real  property  of  the  Company,  valued 
at  $30,000  by  the  city  of  St.  John,  on  the  ground  that  the  company's 
property  was  exempt  from  taxation  by  the  Act  33  Vict,  c  46.  It 
appeared  that  the  line  of  the  said  company  extended  from  the  city 
01  St.  John,  westward,  to  the  boundary  of  the  State  of  Maine,  run- 
ning through  the  county  of  St.  John.  Tlie  assessment  was  made  on 
lands  purchased  by  the  company  for  a  station,  a  part  only  of  which 
was  used  for  that  purpose,  the  remainder,  on  whicn  was  a  mill,  being 
leased  by  the  company.  The  first  section  of  the  Act  enacts  that 
"All  the  real  and  personal  property  belonging  to  the  European  and 
North  American  Railway  Company  for  extension  from  St.  John, 
westward,  shall  be  exempt  from  taxation  in  any  or  either  of  the 
counties  through  which  the  said  railway  passes,  so  long  as  the  same 
shall  be  held  and  possessed  by  the  said  European  and  Jfoith  Ameri- 
can Railway  for  extension  from  St.  John  westward."  Section  2 
enacts  "That  the  exemption  provided  by  this  Act  shall  extend  to  the 
"roadway,  rolling-stock,  station-houses,  and  grounds  and  other  prop- 
"  erty  used  in  the  running  of  trains  of  all  Railway  Companies  m 
"this  Province."  [Ritchie,  C.  J.:  Can  a  railway  own  a  steam  mill 
6r  similar  property,  and  compete  with  private  parties,  and  while  en- 
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The  EoxopeAn  and  North  American  Railway  Company. 

joying  the  benefit  of  the  citypolice,  fire  department,  &c.,  still  claim 
exemption  from  taxation?  Was  not  the  oDJect  of  the  Act  merely 
to  exempt  those  works  from  taxation  which  were  necessary  to  the 
carrying  on  of  the  business  of  the  Railway?]  The  words  of  the 
section  are:  "All  the  real  and  personal  property,"  and  they  are 
sufficiently  broad  to  cover  the  property  now  assessed.  [Ritchie, 
C.  J.:  How  do  you  get  over  section  2,  which  limits  the  exemption 
to  the  roadway,  &c.,  and  other  property  used  in  the  running  of 
trains?]  The  second  section  does  not  limit  the  first  as  far  as  this 
company  is  concerned:  it  only  applies  to  other  railways,  and  not  to 
the  European  and  North  American  Railway.  [Weldon,  J.:  In  other 
words,  you  contend  that  this  railway  has  greater  privileges  in  the 
way  of  exemption  from  taxation  than  any  other.  Ritchie,  C.  J.: 
Has  a  railway  company  a  right  to  hold  any  property  beyond  what 
is  required  for  the  construction  and  proper  working  of  the  line? 
Allen,  J.:  I  think  the  object  of  the  Act  was  to  treat  all  Railway 
Companies  alike;  and  that  the  second  section  limits  and  explains 
the  first.  If  the  words  of  the  second  section  had  been:  "All  other 
railway  companies,'*  there  would  have  been  more  force  in  your 
argument;  but  the  words  are  **aU  railway  companies," — show  that 
it  wa;9  intended  to  apply  to  this  company  as  well  as  others.  If 
the  title  of  the  Act  can  be  looked  at  to  aid  in  the  construc- 
tion, it  shows  that  it  was  intended  to  be  general  in  its  oper 
ation.  Ritchie,  0.  J.:  Yes.  The  omission  of  the  word  "other*  is 
important.  Fisher,  J.:  It  is  not  quite  clear  to  me  that  the  company 
are  authorized  to  hold  such  property  as  a  mill,  imder  their  Act  of 
Incorporation.  Ritchie,  C.  J.:  The  third  section,  I  think,  helps  to 
explain  the  others.  It  says  the  exemption  shall  not  extend  to  actual 
profits:  if  so,  can  the  exemption  be  held  to  extend  to  anything  out- 
side of  the  actual  business  of  the  railway?]  Our  contention  is  that 
section  1  alone  applies  to  this  company,  and  that  the  exemption  ap- 

Elies  to  all  their  property.    [Ritchie,  C.  J.:  I  think  you  would  only 
e  taking  labour  in  vain  to  go  further.] 

Per  Curiam: — The  second  section  of  the  Act  must  be  read  in 
connection  with  the  first  section:  it  explains  what  the  Legislature 
intended  by  the  w:ords  "real  and  personal  property,"  as  used  in  the 
first  section.     We  think  the  case  is  quite  clear. 

Rule  refused.* 

*Wetmore,  J.,  being  a  stockholder  in  the  company,  took  no  part. 

If  there  is  in  the  provinons  of  an  Act  of  Parliament  anything  admitting  of  a  doubts 
the  title  of  the  Act  is  a  matter  proper  to  be  considered  in  the  interpretation  of  the 
Act.     Shaw  V,  Ruddin,  9  Ir.  Com.  Law  Rep.,  214. 
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Ex  parte  Stocktok. 

Otije  Judge  nttdng  in  Equity  has  no  jurisdiction  to  hear  appeals  £rom  the  Ftobate  Court. 
The  appeal  should  be  to  the  Court  in  term. 

Where  a  probate  wpeal  was  set  down  for  hearing  at  the  Equity  sittings  by  order  of  a 
Judce,  and  the  «fudge  before  whom  it  came,  refused  to  near  it;  on  the  ground  Hi 
want  of  jurisdiction,  it  was  held  that  hto  had  no  power  to  give  oosti. 

This  case  came  up  on  appeal  from  the  Probate  Court  of  Kinfir's 
County.  The  appeal  was  set  down  for  hearing  at  the  montmy 
Equity  Sittings  on  the  first  Tuesday  in  May  last,  by  order  of.  Mr. 
Justice  Weldon,  on  the  petition  of  the  appellant  Koach.  When 
the  case  was  called  on  before  Mr.  Justice  Allen  ai  the  Ekjuity  Sit- 
tings, the  counsel  for  the  respondent  took  a  preliminary  objection  to 
the  jurisdiction,  that  one  Judge  had  no  power  to  hear  such  appeals, 
but  that  they  should  be  heard  before  the  Court  im,  heme.  He  re- 
ferred to  1  Rev.  Stat.,  c.  136,  §  46,  and  the  Act  17  Vict,  c  18.  §  4, 
15,  and  sub-chap.  2,  §  32  and  35.  The  learned  Judge  was  of  uiis 
opinion,  and  declined  to  hear  the  case.  The  respondent's  counsel 
then  asked  for  costs  of  appearing  to  the  notice  of  hearing,  which  the 
learned  Judge  refused,  on  the  authority  of  Peacock  v.  Reg.  (4  C. 
Bench,  N.  S.,  264),  and  Little  v,  Donnelly  (5  Irish  R,  C.  L.  1),  but 
gave  the  respondent  leave  to  apply  to  the  Court. 

A,  L.  PalTner,  Q.  C,  and  Skinner,  Q.  C,  now  moved  to  rescind  the 
order  of  Mr.  Justice  Allen,  and  for  the  costs  of  attending  on  the 
order  for  setting  the  cause  down  for  hearing.  It  was  contended, 
1st.  That  the  order  to  set  the  case  down  for  hearing  was  imprraerly 
made,  and  therefore  the  respondent  had  a  right  to  ApP^i*  &i^d  ODJ^ 
to  it,  and  was  entitled  to  the  costs  of  doing  so;  2nd.  That  the  Judge 
had  power  to  give  costs  on  dismissing  the  appeal,  and  should  have 
done  so.  That  where  a  party  came  before  the  Court  and  obtained 
an  order  which  caused  the  other  party  to  move,  he  must  be  ani^er- 
able  for  all  the  consequences.  The  respondents  were  bound  to  appes^ 
on  the  order  setting  down  the  cause.  Fraser  v.  Fothergill  (14  C 
Bench,  298),  Dickinson  v.  Eyre  (7  Q.  B.,  307),  The  Alexandra  ease 
(33  Law  J.  Exch.,  209),  were  cited. 

D,  8,  Kerr,  Q.  C,  contra,  contended  that  the  Judge  having  decided 
that  he  had  no  iurisdiction,  had  no  power  to  give  costs;  and  dted 
Bustin  v.  Howell  (1  Allen,  596),  where  it  was  held  that  if  an  order 
for  review  is  made  by  a  Judge  in  a  case  where  he  has  no  jurisdiction, 
the  Court  has  no  power  to  give  costs  to  the  party  opposing  the  order. 
The  Court  now  stopped  Kerr,  and  called  on 

A,  L.  Pahner,  Q.  C.  All  there  is  before  the  Court  is  whether 
Judge  Allen  had  the  power  to  give  costs.    It  is  argued  that  if  the 
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tiourte  has  iio  power  to  hear,  they  have  ho  power  to  give  costs;  j)ul 
t  contend  that  the  Judge  had  a  right  to  hear  and  set  aside  an  im- 

S'"  rovident  order,  and  to  give  costs.  The  case  of  Bustin  t;.  Howejl 
iffers  from  the  present,  for  there  the  case  was  plain,  and  the  Judge's 
jtirisdietioh  in  review  clearly  defined.  He  made  an  order  he  had  no 
power  to  make,  and  the  Court  refused  to  hear  it.  Here  we  contend 
that  the  Judge  has  the  power  to  set  aside  the  order  which  was  im- 
providently  made,  and  to  give  costs. 

Ritchie,  C.  J. — I  cannot  look  upon  this  as  a  formal  application  to 
set  aside  Jud^e  Weldon's  order.  I  think  it  is  not.  I  agree  with 
Mr.  Justice  Allen  in  thinking  that  one  Judge  sitting  in  Equity  has 
no  jurisdiction  to  hear  appeals  from  the  Probate  Court,  and  that  the 
appeal  should  be  made  to  the  Court  in  term.  That  has  been  the 
jp«&ctice  in  a  number  of  cases  that  I  could  mention  since  the  passing 
of  the  Equity  Act,  and  the  rule  of  Court  of  Trinity,  31  Vict,  clearly 
T^^coghizes  this  Court  as  the  proper  Court  of  appeal  from  the  Probate 
Court.  If  Mr.  Justice  Weldon  s  attention  had  been  directed  to  th6 
(yractiee  and  rule,  no  doubt  he  would  not  have  made  the  order  to  set 
the  case  down  for  hearing.  But  no  attempt  was  made  to  set  that 
order  aside;  it  is  allowed  to  stand;  and  the  respondent  appears  and 
takes  a  preliminary  objection  to  the  jurisdiction  of  the  Court  before 
which  Mr.  Justice  Weldon  had  ordered  the  case  to  be  heard.  Under 
tibese  circumstances,  I  think  the  respondent  cannot  no^7  object  that 
the  Judge  had  no  power  to  make  the  order.  On  the  other  point,  I 
think  Bustin  v.  Howell  fits  this  case  exactly,  and  that  the  Judge  had 
ii6  jp(>wer  to  give  costs  in  this  case,  and  that  there  is  no  ground  for 
tii'e  application. 

Allen,  J. — I  am  of  the  same  opinion.  There  was  no  application 
made  to  me  to  set  aside  Mr.  Justice  Weldon's  order,  nor  do  I  recollect 
tirnt  anything  was  said  about  it.  When  the  case  was  called  on  for 
]iearing,  a  preliminary  objection  was  taken,  that  I,  sitting  in  that 
Court,  had  no  jurisdiction  to  hear  it — ^that  the  appeal  should  have 
been  to  the  Supreme  Court  in  Term.  After  consideration,  I  came 
to  that  conclusion,  and  declined  to  hear  it.  I  did  not  dismiss  the 
appeal,  because  I  thought  I  had  no  power  to  enter  into  consideration 
of  it;  and  I  abstained  advisedly  from  using  the  term  "dismiss."  I 
admit  that  the  question  of  jurisdiction  was  not  free  from  doubt;  but, 
so  far  as  I  was  aware,  all  appeals  from  the  Probate  Courts  since  the 
abolition  of  the  Court  of  Chancery  by  the  Act  17  Vict.,  c.  18,  had 
been  made  to  the  Supreme  Court  in  Term,  and  I  thought  the  Rule 
of  Court  relative  to  tne  printing  of  the  proceedings  in  such  cases, 
recognized  that  as  the  proper  appellia,te  tribunal.  When  I  was  ap- 
plied to  for  costs,  I  thought  that  if  I  had  no  jurisdiction  to  hear  the 
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case,  I  had  no  power  to  make  any  order  about  costs.  At  that  time  I 
did  not  recollect  the  case  of  Bustin  v.  Howell,  which  seems  to  be  ex- 
actly in  point;  therefore,  I  think  I  was  right  in  refusing  to  make 
any  order  for  costs. 

Weldon,  J. — I  am  of  the  same  opinion.    Tlie  case  of  Bnstin  v. 
Howell  is  quite  decisive  of  the  point  now  in  question. 

Fisher,  J.  concurred. 


Aluson  v.  Robinson 


Where  a  verdict  ii  perverse,  a  new  trial  will  be  granted  without  considering  the  merits 
of  the  case ;  but  a  part^  cannot  take  the  groond  that  a  verdict  is  perverse,  and  at 
the  same  tune  moved  lor  a  nonsuit. 

A  rule  nisi  had  been  granted  to  set  aside  the  verdict  for  the  plain* 
tiff  in  this  case,  and  enter  a  nonsuit  on  points  reserved;  also  for  a 
new  trial  on  the  ground  that  the  verdict  was  against  the  Judge's 
charge. 

JcuJc,  Q.  C,  and  8,  R,  Thomson,  Q.  C,  now  showed  cause. 

A.  L,  Palmer,  Q.  C,  in  support  of  the  rule,  contended  that  the 
verdict  was  perverse,  and  also  that  the  plaintiff  could  not  recover, 
and  must  be  nonsuited,  but 

Per  Ritchie,  C.  J. — The  Court  are  all  of  opinion  that  you  cannot 
take  the  ground  that  the  verdict  is  perverse,  and  at  the  same  time 
move  for  a  nonsuit:  to  do  so  would  lead  to  confusion.  If  you  insist 
on  the  point  as  to  the  verdict  being  perverse,  we  will  m-ant  you  a 
new  trial  at  once.  We  wish  it  to  iS  understood  that  wherever  the 
jury  will  assume  the  functions  of  the  Judge,  and  act  in  direct  de- 
fiance of  his  ruling;  on  a  point  of  law,  this  Court  will  consider  it  a 
mis-trial,  and,  without  entering  into  any  discussion  of  the  law  or 
merits,  always  grant  a  new  trial. 

Per  Curiam. 

Rule  absolute  for  a  new  trial. 
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EiNNEAB  V.  CALHOUK. 

THiere  a  Comity  Ccmit  Jndge  granted  a  rule  nisi  for  a  new  trial,  on  the  gronnd  of  mis- 
direction, but  died. before  the  argoment  of  the  case,  his  snocessor  may  receive  affi- 
davits to  show  what  the  charge  of  the  jury  was,  in  the  absence  of  any  minutes  of 
the  charge. 

This  was  an  appeal  from  the  C!ounty  Court  of  Westmorland. 
The  case  was  tried  before  the  late  Judge  Chandler;  and  after  verdict, 
an  application  was  onade  to  him  for  a  new  trial,  and  a  rule  nisi 
granted  on  the  ground  of  misdirection,  but  before  the  matter  could 
be  argued  before  him,  Judge  Chandler  died,  leaving  no  memorandum 
or  minutes  of  his  charge.  An  application  was  made  to  his  successor, 
Judge  Botsford,  to  proceed  on  the  rule,  and  hear  the  matter  on  affi- 
davits of  counsel  stating  what  the  Judge's  charge  was.  The  Judge 
refused  to  receive  affidavits  of  what  took  place  at  the  trial,  and  de- 
clined to  proceed  in  the  matter. 

A,  L,  Palmer,  Q.  C,  for  the  appellant,  contended  that  they  were 
entitled  to  show  by  affidavits  of  counsel,  what  took  place  at  the 
trial,  and  what  the  Judge's  charge  really  was;  and  that  the  decision 
of  Judge  Botsford  was  incorrect. 

Duff,  Q.  C,  for  the  respondent.  Even  if  the  notes  could  be  sup- 
plied by  affidavit,  under  our  Act  the  appeal  cannot  be  entertained, 
because  the  Judge  himself  must  certify  the  proceedings  at  the  trial, 
under  his  own  hand:  without  this,  no  appeal  can  be  had.  In  this 
case  Judge  Chandler's  notes  are  incomplete,  and  not  agreeable  to  the 
Act,  they  cannot  be  supplied  by  affidavit,  therefore  this  appeal  should 
be  dismissed  with  costs. 

A.  L,  PaZr)ier,  Q.  C,  in  reply.  The  appeal  cannot  be  dismissed, 
for  the  materials  are  not  before  the  Court  by  which  a  decision  of  the 
case  on  the  merits  can  be  had.  [Wetmore,  J.:  Is  not  this  really  an 
appeal  from  the  decision  of  Judge  Botsford,  in  refusing  to  proceed 
with  the  case.]  Yes,  but  I  also  appeal  on  the  questions  of  improper 
rejection  and  admission  of  evidence.  [Ritchie,  C.  J.:  We  cannot 
go  into  that  now  unless  the  papers  are  brought  before  us:  the  point 
to  be  decided  now  is,  whether  Judge  Botsford  acted  right  in  refusing 
to  hear  affidavits  as  to  the  charge;  and  the  decision  of  that  point 
does  not  involve  the  dismissal  of  this  appeal.]  The  affidavits  were 
entitled  to  be  admitted.  Lilley  v.  Johnson,  (2  M.  &  W.,  386),  is  a 
strong  case  in  point,  to  show  that  affidavits  as  to  what  takes  place 
at  a  trial  are  admissible. 

(7tw.  adv.  vult 

RiTCfflE,  C.  J.,  now  delivered  the  judgment  of  the  Courti 
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This  case  was  tried  before  th^  late  J'^dge  of  the  County  of  West- 
morland, who  granted  a;  rule  nm  for  a  new  trial  Before  this  rule 
yp^  didcussed,  the  Judge  died.  An  application  ii^a^  made  to  his  siio- 
q^aor  to  proceed  on  the  rule  and  near  the  matter.  The  Jud^^s 
notes  of  the  trial  were  not  forthcoming,  and  the  counsel  differing  as 
to  the  charge  delivered  on  the  trial,  the  presiding  Judge  refused  to 
ndeeive  affidavits  of  what  had  taken  place  on  the  trial,  and  for  want 
of  the  notes  and  charge  declined  to  proceed  in  the  matter.  By  30th 
Yiet,  cap.  10,  Sect.  22,  the  several  County  Courts,  or  the  respectiK» 
Judges  tnereof ,  shall  have  power  by  rule  or  order  in  term  or  vacatioifi 
to  set  aside  verdicts  or  nonsuits  and  grant  new  trials,  and  make 
prders  for  judgments  wm  obsianU  veredicto,  or  for  arresting  judg- 
m^nt,  &c  Sect.  24  provides  for  appeals  to  the  Supreme  Court,  and 
directs  that  the  Judge  of  the  County  Court,  on  the  i^pellant's  giv- 
ing his  bond,  ''shall  certify  under  his  hand  to  the  Supreme  Court, 
the  pleadings  in  the  cause,  and  all  motions,  rules  or  orders  made, 

S anted  or  refused  therein,  with  his  charge,  judgment  or  decision 
erein^  and  when  a  trial  has  been  had,  the  evidence  and  all  ques- 
tions and  exceptions  thereto,  whereupon  the  matter  shaU  be  set  oowii 
for  argument,  &c" 

What  is  there  in  the  Act  to  prevent  the  Judge  accepting  informa- 
tion of  the  proceedings  had  in  the  cause  in  the  Court  before  his  own 
appointment,  through  the  medium  of  affidavits,  when  from  any  cau^e 
it  may  not  be  possible  to  furnish  such  information  in  any  other  way  I 
There  is  nothing  in  principle  or  in  the  authorities,  that  we  are  awaie 
of,  to  prevent  his  proceeding  in  the  case  with  the  C9>use  in  due  course, 
or  preventing  him  from  availing  himself  of  the  ordinary  le^  means 
of  mf ormation.  The  facts  may  be  simple,  the  affidavits  free  from 
contradiction,  and  perfectly  satisfactory,  in  which  case  no  possible 
difficulty  can  arise.  Supposing  the  facts  to  be  complicated,  and  the 
affidavits  contradictory,  what  is  to  prevent  him  from  deaUng  witii 
them  in  precisely  the  same  manner  that  he  would  do  in  any  matter 
coming  before  him,  ordinarily  disposed  of  on  affidavits?  He  is 
authorized  to  set  aside  verdicte  and  nonsuits  and  grant  new  trials, 
and  why  should  he  decline  to  do  so,  simply  because  the  Judge  may 
have  died  without  leaving  any  memorandum  of  his  charge,  or 
because  his  notes  may  have  been  accidentally  destroyed  and  are  not 
forthcoming,  if  the  substance  of  his  charge,  or  contents  of  the  notes 
can  be  manifested  in  a  manner  recognized  by  the  Court  in  its 
ordinary  proceedings,  viz.,  by  affidavits  of  what  actually  took  plao^ 
on  the  trial  ?  If  indeed,  what  the  Judge  charged  cannot  be  made  to 
appear  to  the  satisfaction  of  his  successor,  or  is  left  in  reasonable 
doubt,  or  if  it  is  necessary,  for  the  proper  discussion  or  decison  of  the 
matter,  tl^at  the  Judge  should  be  informed  of  tne  evidezfce  i|pd  pro- 
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oeedings  on  the  trial,  and  they  cannot  in  like  manner  be  established, 
we  thin^  the  Judge  should  make  the  rule  absolute,  because  no  suffi- 
cient cause  has  been  or  can  be  shown  against  it.  How  otherwise  can 
the  rule  be  disposed  of,  or  the  cause  proceeded  with,  or  the  respective 
r^hts  of  the  parties  determined,  ana  a  final  adjudication  be  had  ? 

We  t\nxik  tne  Judge  should  reauire  that  all  reasonable  means  be 
taken  to  procure,  if  possible,  the  Judge's  notes,  before  allowing  the 
parties  to  resort  to  affidavit^,  and  only  wl^en  he  is  satisfied  there  is 
no  reasonable  prospect  of  obtaining  the  original  notes,  or  when 
obtained,  they  are  found  not  to  contain  the  necessary  information. 
In  Lilley  v.  Johnson,  (2  M.  &  W.  386),  a  rule  nisi  for  a  new  trial  wa^ 
obtained  on  an  affidavit  verifying  the  under-sheriff's  notes,  on  th^ 
ground  that  the  judgment  was  against  evidence.  On  showing  cause, 
affidavits  were  held  admissible,  containing  statements  of  evidence 
given  at  the  trial,  which  did  not  appear  on  the  under-sheriff's  notes. 
Jn  Thcanas  v.  Edwards,  (1  C.  M.  &  R.  382),  the  under-sheriff  not 
having  sent  up  his  notes  of  trial,  Parke,  B.,  said :  **  If  the  imder- 
sherin  persists  in  refusing  to  send  his  notes,  the  proper  course  will  be 
to  lay  the  facts  proved  at  the  trial  before  the  Court  upon  affidavit." 

The  appeal  must  therefore  be  allowed,  and  the  cause  remitted  to 
the  County  Court  to  be  delt  with  in  accordance  with  the  principles 
now  enuncii^ted. 


Doe  ex  dem  Foster  v.  Lee. 

A  oonTe3rance  of  Iaim)  by  an  iafant  is  voidable  only,  and  may  be  avoided  by  him  after 
coming  of  age,  or,  if  not  confirmed,  by  his  heirs  after  bis  death. 

Mqre  omission  to  disaffirm  such  a  deed,  without  any  circumstances  from  which  an  in* 
iention  to  ratify  it  may  be  inferred,  will  not  amount  to  a  confirmation. 

Acts  in  pai9  may  amount  to  a  confirmation,  but  they  should  be  distinct  ai\,d  unequivo- 
cal  and  show  a  dear  intention  to  confirm. 

Ejectment  tried  before  Weldon,  J.,  at  the  York  Sittings,  for  a  lot 
of  land  on  Glencoe  Island,  in  the  Parish  of  Kingsclear.  A  verdict 
was  taken  for  the  plaintiff  by  consent,  with  leave  to  alter  or  set  it 
aside  as  the  Court  should  think  proper.  The  facts  of  the  case  copied 
from  the  Judge's  notes,  and  presented  to  the  Court  in  the  form  of  a 
special  case,  are  as  follows  :--^ohn  Foster  died  on  or  about  the  1st 
^bfuaiy,  1836,  leaving  a  will,  containing  the  followir^  clause :  "  I 
WLY0  and  devise  all  the  upper  half  of  the  farm  whereon  I  now  reside^ 
liounded  on  the  upper  side  by  land  owned  by  Mr.  Nevers,  and 
ixinning  l^ack  2|  mues^  and  34  rods  fropt  on  the  river  St.  John,  and 
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containing  160  acres,  more  or  less,  together  with  one  lot  on  the  south 
side  of  Glencoe  Island,  the  said  lot  bounded  by  lands  ovmed  hy  the 
Hon.  T.  C.  Lee,  on  the  lower  side  by  lands  owned  by  William  Cfurry, 
containing  2^  acres,  more  or  less,  with  house,  barns,  &c.,  unto  my 
dear  wife  Sarah,  imtil  her  son  George  Frederick  Foster  shall  attain 
the  age  of  twenty-one  years,  then  the  whole  of  the  above  is  to  go  to 
him,  except  unto  my  said  wife  her  thirds  of  the  said  property." 

John  Foster,  the  testator  was  married  twice;  by  the  the  first  wife  he 
had  John  N.  Foster,  his  eldest  son,  (the  lessor  of  the  plaintiff,)  and  nine 
daughters.  By  the  second  wife,  he  had  James  A.  Foster  and  George 
Frederick  Foster,  the  latter  bom  3rd  April,  1834,  and  under  whom 
the  defendant  claimed,  by  a  deed  dated  5th  April,  1854,  by  which 
George  Frederick  Foster  conveyed  to  Stephen  H.  Fowler  tne  locus 
in  quo,  and  Stephen  H.  Fowler  and  wife  on  the  24th  January,  1855, 
conveyed  the  locas  in  quo  to  the  Honorable  T.  C.  Lee.  The  defend- 
ant is  the  son  and  heir  of  T.  C.  Lee.  The  said  Stephen  H.  Fowler 
entered  into  possession  under  his  deed,  and  so  remained  \mtil  the 
conveyance  to  the  defendant's  father,  who  then  went  into  possession, 
and  so  continued  until  his  death,  when  the  defendant  went  into 
possession.  Geoi^e  Frederick  Foster  died  in  1857;  and  after  his 
death,  James  A,  Foster  conveyed  inter  alia  the  locus  m  quo  to  the 
lessor  of  the  plaintiff,  by  a  deed  dated  6th  November,  1857,  and 
registered  the  same  day. 

The  plaintifTs  contention  was  that  George  F.  Foster  only  took  a 
life  estate  under  the  will ;  or  if  he  took  a  fee,  his  conveyance  before 
he  became  of  age  would  not  divest  the  heir,  and  the  conveyance  of 
James  A.  Foster,  the  brother  of  the  whole  blood  of  George  F.  Foster, 
would  give  the  plaintiff  in  the  first  case  the  whole,  or  in  the  latter, 
3-12ths  of  the  locus  in  quo.  The  defendants  contention  was  that 
George  Frederick  Foster  took  a  fee ;  that  his  conveyance  to  Stephen 
H.  Fowler,  though  before  he  became  of  age,  he  having  allowea  the 
defendant  to  remain  in  possession  and  not  avoiding  the  deed  given 
while  an  infant,  estopped  his  heirs  from  avoiding  it ; — the  deed  only 
being  voidable,  not  void ;  and  it  could  only  be  taken  advantage  of 
by  the  infant  when  he  arrived  at  maturity.  Verdict  for  plaintiff, 
with  leave  to  alter  the  verdict  for  a  part,  or  in  such  manner  as  the 
Court  should  think  proper :  if  defendant's  contention  was  correct, 
and  George  F.  Foster  took:  a  fee,  verdict  for  defendant. 

A  rule  nisi  was  obtained  in  Hilary  Term  last. 

F.raser  showed  cause  in  Easter  Term.  The  lessor  of  the  plaintiff 
is  heir  at  law  of  John  Foster,  and  claims  the  property  as  such.  The 
defendant  claims  under  the  will.  The  question  is  whether  the  devise 
was  for  life  or  in  fee.     The  plaintiff  alleges  it  was  only  a  devise  for 
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Hfe.  The  will  gives  the  land  in  question  to  the  wife,  Sarah  Foster, 
Bntil  the  son  shall  attain  the  age  of  twenty-one  years.  The  words 
used  only  convey  to  the  son  a  life  estate:  there  is  no  charge  to  ex- 
tend it  further.  Doe  dem.  Child  v.  Wright  (8  T.  R.  64),  is  a  similar 
ease,  only  there  the  wife  took  an  estate  n>r  life,  and  the  estate  taken 
by  F.  W.  in  remainder,  was  held  also  to  be  only  an  estate  for  life, 
there  being  no  words  of  inheritance  to  extend  the  estate  beyond  the 
estate  given  to  the  wife.  Doe  dem.  Ellam  v,  Westley  (4  B.  &  C, 
867),  is  similar  in  principle  to  this  case.  Doe  dem.  Norris  v.  Tucker 
(S  B.  &  Ad.  473),  18  a  still  stronger  case,  also  Qwillim  v,  Gwillim 
(5  B.  &  Ad.  122),  2  Wms.  on  Excrs.  976,  lays  down  the  same  rule, 
referring  to  these  cases.  The  conveyance  under  which  the  defendant, 
daims  was  made  before  George  Frederick  Foster  came  of  age,  and 
before  he  had  any  interest  in  the  land.  He  had  therefore  no  estate 
to  convey;  and  the  defendant  who  claims  under  this  conveyance  has 
no  pretence  of  title,  for  the  infant,  after  he  became  of  age,  did  no 
aet  to  confirm  or  ratify  the  deed  to  Fowler.  To  make  a  conveyance 
by  an  infant  good,  there  must  be  some  subsequent  act  of  the  infant 
in  affirmance  of  his  contract.  But  here  the  interest  of  the  devise 
did  not  vest  until  he  attained  twenty-one,  and  a  conveyance  prior  to 
that  is  void,  as  he  had  then  nothing  to  convey. 

Needham,  contra.  When  the  infant  gave  that  deed  he  had  some- 
thing to  convey;  for  the  mother  was  holding  the  property  until  he 
came  of  age.  He  had  as  much  to  convey  as  a  man  who  has  an  estate 
in  remainder,  he  was  the  heir  when  he  gave  the  deed.  As  to  the 
other  point — the  whole  of  this  land  was  to  go  to  the  son,  except 
the  thirds  of  the  wife;  that  is,  to  a  certain  extent,  a  charge  on  tne 
property,  though  not  a  debt.  The  word  "property"  is  equivalent  to 
the  word  "estate."  If  that  is  the  case,  there  is  a  fee  conveyed  here. 
In  Donahue  v.  Hallett  (Chip.  MS.  77),  it  was  held  that  infancy  could 
not  be  given  in  evidence  to  invalidate  a  deed  in  a  suit  between  third 
parties.  In  this  case,  there  was  no  act  done  by  the  infant  after  he 
Decame  of  age,  or  by  the  heirs  since,  to  invalidate  or  avoid  the  deed. 
This  amounts  to  an  acquiescence  in  ratification  of  the  deed,  it  is 
therefore  valid. 

Cur.  adv,  wit. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  deed  dated  5th  April,  1854,  from  Geoi^e  Frederick  Foster  to 
Stephen  H.  Fowler,  under  whom  the  defendant  claims,  having  been 
maae  while  the  grantor  was  an  infant,  was  voidable  by  lumself 
during  his  lifetime,  and  after  his  death, — ^which  took  place  in  1857> 
aome  two  years  after  he  attained  his  majority — by  his  heirs;  and 
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never  having  been  ratified  or  confirmed  by  the  grantor  in  his  life- 
time, or  by  his  heirs,  since,  may  now  be  avoided.  It  is  argued  that 
the  fact  of  no  entry  being  made,  or  act  done  by  the  grantor  from 
the  time  of  his  arriving  at  the  age  of  twenty -one,  up  to  the  time  of 
his  death,  with  a  view  to  the  avoiding  of  Uie  deed,  or  by  his  heirs 
since,  up  to  or  until  the  time  of  the  bringing  of  this  action,  was  such 
an  acquiescence  as  amounted  to  a  ratification  or  confirmation  of  the 
deed.  This  we  think  is  not  so :  mere  simple  acquiescence  or  neglect 
to  disaffirm,  without  any  circumstances  from  which  an  intention  to 
ratify  may  be  inferred;  being,  in  our  opinion,  insufficient.  We  do 
not  intend  to  say  that  acts  in  pais  may  not  amount  to  a  confirmation 
or  ratification  of  such  a  deed;  but  such  acts  should  be  of  such  a 
distinct  and  unequivocal  character,  as  to  establish  a  clear  intention 
to  confirm  the  deed,  after  full  knowledge  that  it  was  voidable.  At 
the  same  time,  we  do  not  mean  to  decide  that  there  may  not  be  an 
acquiescence  and  assent,  under  such  circumstances  as  would  amount 
to  an  equitable  estoppel  upon  the  vendor  and  his  heirs.  This  deci- 
sion, entitling  the  plaintiff*  to  recover  under  any  view  of  the  con- 
struction of  the  will,  deprives  the  defendant  of  any  right  to  the 
property  under  his  deed  from  Fowler,  which,  on  the  argument  was 
all  that  we  understood  we  were  asked  to  decide. 

Rule  discharged.* 


McKenzie  u  Kino,  et  al,,  Executors. 

The  testator  was  a  stockholder  of  the  Westmorland  Bank,  which  suspended  payment 
two  years  after  his  death,  the  executors  in  the  meantime  receiving  tne  dividends  but 
the  stock  not  being  transferred  to  them  on  the  books  of  the  bank.  Held,  That  they 
were  not  personally  liable  for  payment  of  calls  irrespective  of  the  amount  of  assetsL 

The  testator  held  shares  in  a  joint  stock  bank,  which  two  years  after  his  death  was 
woMud  up  and  a  caU  made.  Held,  Tliat  payments  by  thie  executors  to  a  legatee 
in  the  meantime  should  not  be  allowe<l  them  as  against  the  receiver  in  respect 
of  the  call,  but  it  was  otherwise  with  simple  contract  debts,  which  were  entitled  to 
be  paid,  notwithstanding  the  contingent  liability  for  calls.  Quart  as  to  payments  to 
the  widow  in  lieu  of  dower. 

This  was  a  special  case  set  down  for  the  opinion  of  the  Court  in 
the  following  terms: — 

1.  William  F.  Humphrey,  testator  of  defendants',  died  January, 
18C5,  having  made  a  will  in  which  he  appointed  defendants  execu- 
tors, who  in  April,  1863,  duly  proved  said  will. 

2.  That  at  the  time  of  his  death  he  was  possessed  amongst  other 

*  Wetmore,  J.,  took  no  part  in  this  case. 
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property  of  twelve  shares  of  Westmorland  Bank  stock  of  one  hun- 
dred dollars  per  share. 

3.  That  such  stock  was  not  transferred  to  the  defendants  on  the 
books  of  the  bank,  but  they  received  two  years  dividend  upon  the 
same. 

4.  That  in  May,  1867,  the  bank  suspended  payment,  and  on  the 
8th  May,  1868,  a  call  was  made  upon  the  defendants,  executors  as 
aforesaid,  under  the  Winding-up  Act,  27  Vict.,  cap.  44,  for  fifty  per 
cent,  of  said  stock,  namely  six  hundred  dollars. 

5.  That  the  defendants,  executors  as  aforesaid,  had,  prior  to  such 
suspension  and  call,  paid  certain  debts  and  testamentary  expenses  of 
said  estate,  and  had  paid  to  the  widow  of  the  testator  certain 
amounts  in  cash  and  chattels  as  hereinafter  stated. 

6.  That  the  assets  of  the  estate,  including  the  proceeds  of  the  free- 
holds hereinafter  mentioned,  but  not  including  the  bank  stock, 
amounted  to  $7,380.00. 

7.  That  the  amount  of  debts  so  paid,  and  testamentary  expenses, 
was  86,883.07. 

8.  That  such  assets  exceeded  the  amount  of  such  debts  and  testa- 
mentary expenses  by  the  sum  of  8496.93. 

9.  That  prior  to  such  suspension  and  call,  defendants  had  paid  to 
the  widow  of  the  testator,  under  the  said  will,  $130.80,  and  had  also 
handed  over  to  her,  personal  property  under  said  will,  of  the  value 
of  S297.50,  in  all  $428.30. 

10.  That  the  amount  in  the  hands  of  executors  on  passage  of  acr 
counts,  and  at  time  of  action  brought,  after  crediting  above  sum  of 
$428.30,  was  $68.63. 

11.  That  no  amounts  were  paid  by  defendants,  either  for  debts  or 
legacies  after  such  suspension  and  call.  The  only  sum  paid  there- 
after, being  certain  testamentary  expenses,  which  were  allowed  on 
the  passage  of  the  accounts  of  defendants. 

12.  That  the  testator  died  seized  of  a  freehold  property,  which 
formed  part  of  before  mentioned  assets. 

13.  That  the  same  was  sold  by  the  defendants  under  power  in 
said  mil,  and  that  the  widow  joined  in  the  conveyance  thereof,  re- 
leasing her  right  of  dower,  without  any  consideration  except  the 
payments  above  mentioned. 

14.  That  such  freehold  realized  one  thousand  dollars  over  and 
above  all  incumbrances  thereon,  and  that  the  said  sum  of  one  thou- 
sand dollars  passed  into  the  assets  of  the  said  estate,  and  is  included 
in  the  sum  of  $7,380  above  stated,  and  the  said  widow  received  no 
part  thereof. 

15.  That  the  incumbrance  referred  to  in  the  last  paragraph,  was  a 
mortgage  in  which  the  widow  had  joined. 
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16.  That  the  defendants  unsuccessfully  endeavoured  to  sell  the 
said  stock,  and  having  given  to  the  president  of  the  bank  authority 
to  sell  the  same,  understood  for  a  lei^h  of  time  that  such  stock  was 
included  in  certain  sales  which  the  president  of  the  bank  informed 
one  of  the  defendants  he  was  then  negotiating,  but  finding  that  the 
stock  of  the  testator  was  not  so  included,  the  defendants  offered  the 
Atock  at  auction,  previous  to  the  suspension  of  the  bank,  but  there 
was  no  bid  therefor. 

17.  The  said  stock,  however,  might  have  been  sold  within  one 
year  after  the  death  of  testator  for  as  much  as  $105,  per  share. 

The  questions  for  the  opinion  of  the  Court  are: — 

1st.  Whether  there  is  any  personal  liability  in  the  said  executors 
for  the  payment  of  the  said  call,  in*espective  of  the  amount  of  assets. 

2nd.  If  not  so  liable,  whether  the  said  defendants  are  liable  in 
their  representative  capacity,  and  if  so,  to  what  extent  and  amount. 

The  Court  to  draw  all  inferences  of  fact. 

The  case  was  argued  in  Easter  Term  last. 

A,  L,  Palmer,  Q.  C,  for  the  plaintiff,  contended  that  the  defend- 
ants were  personally  liable,  as  stockholders,  for  the  assessment  on 
the  bank  stock,  under  the  act  of  incorporation.  In  England  the 
liability  created  was  entirely  by  virtue  of  the  Winding-up  Act,  and 
therefore  was  a  contingent  liability;  but  in  this  case  it  was  not  so, 
the  liability  was  direct  and  immediate.  The  defendants  knew  that 
there  was  a  direct  liabilitv  for  this  stock,  which  was  as  much  entitled 
to  be  provided  for  as  any  other  debt,  and  had  no  right  therefore  to 
pay  legacies  while  they  held  the  stock.  Having  done  so  they  are 
]^rsonally  liable. 

King,  Attorney  General,  and  F.  A.  Mon^ison,  for  the  defendants. 
The  Act  of  Incoi'poration  contains  nothing  which  would  make  the  ex- 
ecutors personallv  liable  for  stock.  In  this  case  there  was  no  transfer 
of  the  stock  to  the  executors  agreeably  to  the  rules  of  the  bank,  to 
create  a  personal  liability,  and  the  call  was  made  on  the  executors  in 
their  representative  capacity.  It  is  very  evident  that  this  liability 
of  the  stockholders  could  only  be  a  contingent  liability,  because  it 
is  not  certain  whether  there  would  be  any  call.  Norman  v.  Baldly 
(6  Sim.  621),  decides  that  the  executor  is  entitled  to  pay  simple  con- 
tract debts,  even  though  there  is  a  bond  in  existence  not  then  due. 
But  the  present  case  is  stronger,  for  it  is  only  the  payment  of  one 
simple  contract  debt  in  preference  to  another.  Our  Act  not  having 
defined  when  the  liability  shall  commence,  it  can  only  be  taken  to 
mean,  the  time  named  in  the  Winding-up  Act  when  debt  may  be 
brought.    This  was  not  even  a  contingent  liability  until  the  wincung- 
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np  order  was  made;  for  there  cannot  be  a  debt  contingent  or  actual 
unless  there  is  a  party  to  whom  the  debt  may  be  paid.  The  widow, 
in  point  of  law,  was  entitled  to  insist  on  her  dower,  and  she  had  a 
right  to  take  the  sum  paid  to  her  in  lieu  of  dower.  Surely  then,  the 
executors,  having  paid  this  sum  in  lieu  of  dower,  cannot  be  held 
guilty  of  a  devastavit,  for  dower  has  as  much  right  to  be  regarded 
with  favor  as  any  simple  contract  debt. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  executors  in  this  case  having  done  nothing  which  could  have 
the  effect  of  constituting  them  stockholders  in  tneir  own  right,  we 
think  they  ought  to  be  on  the  list  of  contributories  in  their  rg)resen- 
tative  character  only.     See  Ex  parte  Gouthwaite  (3  McN.  &  G.,  187). 

Cases  were  cited  to  establish  the  personal  liability  of  trustees  aa 
contributories;  but  in  Hoare's  case  (8  iuv.  N.  S.  713)  V.  Ch.  Wood 
said:  "No  notice  can  be  taken  of  the  fact  that  they  are  trustees;  if 
"liable  at  all,  they  are  liable  to  the  full  extent  of  the  shares,  and  it 
"is  not  at  all  like  the  case  of  executors  representing  their  testator's 
"estate."  In  Ex  parte  Crosfield  (2  D.  McN.  &  G.  128),  Lord  St. 
Leonards  says  that  the  executors  qua  executors,  not  becoming  mem- 
bers of  the  company,  and  not  having  sold,  would  not  be  personally 
responsible,  as  had  been  decided  in  the  cases  referred  to,  and  prop- 
erly decided,  and  as  he  had  since  decided.  In  Ex  pati^  Doyle  (2  H. 
&  Tw.  221)  it  was  held  that  the  receipt  oi  dividenas  by  the  executor 
of  a  deceased  proprietor  in  a  joint  stock  company,  did  not  create  any 
personal  liability  in  the  executor  as  a  contributory.  There  are  many 
other  cases  bearing  on  this  point  which  it  is  unnecessary  for  us  to 
refer  to,  as  we  think  the  whole  current  of  authorities  establish  that 
there  is  no  personal  liability  in  executors  for  the  payment  of  calls, 
irrespective  of  the  amount  of  assets. 

The  peculiar  wording  of  the  Act  of  Incorporation  of  the  West- 
morland Bank  (17  Vict.,  c.  1,  §  19),  namely:  "The  holders  of  the 
"stock  in  the  said  bank  shall  be  chargeable  in  their  private  and  in- 
"dividual  capacity,  and  shall  be  holden,"  &c.,  was  very  much  pressed 
upon  us,  as  establishing  a  personal  liability.  We  think,  however, 
that  the  defendants,  though  holders,  were  only  so  in  their  represen- 
tative capacity,  and  that  no  liability  attached  to  them  but  in  such 
character,  unless  they  did  or  assented  to  some  act  whereby  the  stock 
vested  in  them  personally,  or  whereby  they  assumed  a  personal 
liability. 

As  to  the  second  question — we  think  that  payments  made  on  ao 
count  of  simple  contract  debts  ought  to  be  allowed  to  the  executor-^ 
the  calls  having*  been  made  after  such  payments,  and  without  notice  <4 
loss  or  of  any  liability  having  come  into  existence,  though  having 
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notice  that  there  was  a  liability  that  might  or  might  not  come  int 
existence. 

Many  cases  might  be  referred  to  in  confirmation  of  this  view,  bu 
we  think  it  sufficient  to  cite  only  the  language  of  Kindersley,  V.  Ch 
in  Wentworth  v.  Chevell  (3  Jur.  N.  S.  805;  26  Law  J,  Ch.  760^ 
which  we  are  not  aware  has  ever  been  impugned.  The  learned  V 
Chancellor  says:  "As  to  the  claim  for  future  calls,  it  was  remarkable 
"if  the  petitioners  were  correct,  that  no  reported  case  could  be  foun< 
"in  which  provision  had  been  made  for  future  calls.  The  principL 
"of  the  Court  was  this:  if  there  was  a  debt  due,  but  not  payable 
"immediately,  the  Court  would,  as  against  other  creditors,  mak< 
"provision  for  it  as  a  debitum  in  presenti  aolvendntn  in  fwtv.ro;  bu 
"if  the  liability  was  contingent  only,  the  Court  made  no  provisioi 
"for  such  a  debt,  but  distributed  the  fund  among  the  simple  contrac 
"creditors,  without  waiting  to  ascertain  whether  the  liability  wouh 
"ever  accrue.  This  was  laid  down  in  Read  v.  Blunt  (5  Sim.  5G7 
**and  must  be  adhered  to." 

As  to  payments  made  to  legatees — we  think  such  payments  affor< 
no  answer  to  the  claims  of  creditor,  or  of  the  receiver  in  respect  t< 
calls.  In  the  Newcastle  Banking  Company  r.  Hymers  (22  Beai; 
367),  it  was  held  that  a  payment  to  a  legatee  was  no  answer  to  th 
claims  of  creditors,  though  no  debt  had  accrued  at  the  time  of  th 
payment;  therefore,  where  a  testator  held  shares  in  a  banking  com 
pany,  and  nine  years  after  his  death  the  bank  was  wound  up  and 
call  made,  a  payment  to  a  legatee  in  the  meantime  was  not  allowe* 
to  the  executor  as  against  the  official  manager  in  respect  of  the  call 
and  in  Taylor  v.  Taylor  (10  L.  R.  Eq.  477),  it  was  held  that  execu 
tore  who  pay  a  legacy  without  providing  for  their  testator's  contir 
gent  liability  in  respect  of  his  shares  in  a  joint  stock  company,  ai 
liable  to  pay  the  amount  of  the  legacy  in  satisfaction  of  calls. 

It  is  not  possible  for  us  to  fix  the  exact  amount  for  which  th 
defendants  are  liable  in  this  case  in  their  representative  character,- 
the  special  case  not  furnishing  the  necessary  information.  We  d 
not  think  they  were  justified  in  paying,  and  giving  over  to  th 
widow,  money  and  property  to  the  extent  of  $428.30,  for  or  o 
account  of  dower  in  the  real  estate  of  the  testator.  The  widow  ha^ 
ing  released  her  dower  to  the  mortgage  and  the  real  estate  havin 
realized  only  SIOOO  over  and  above  the  mortgages,  the  utmost  si 
could  be  entitled  to,  would  be  the  interest  of  a  third  of  that  sum  f< 
her  life,  which  at  the  highest  rate  of  interest  would  be  about  320 
year ;  and  therefore  whatever  amount  would  purchase,  according  1 
the  usual  recognized  tables,  an  annuity  equal  to  that  sum,  should  1 
deducted  from  the  $496.93,  and  for  the  balance,  the  executors  wou 
be  liable — this  amount  being,  of  course,  dependent  on  the  age  of  U 
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widow,  which  is  not  stated,  and  we  have  no  means  of  ascertaining. 
To  this  must  be  added  the  amount  admitted  to  be  in  the  hands  of 
the  executors  at  the  time  of  passing  the  accounts,  and  at  the  time  of 
action  brought,  namely  $68.63.  These  two  amounts  will  constitute 
the  defendants*  liability.* 


Nixon  on  the  demise  of  Nixon  v.  Romerille. 

N  purchased  and  paid  for  land,  and  at  his  request  the  vendor  made  out  the  deed  in  the 
name  of  N's  son,  an  infant.  N  was  then  in  deht,  and  there  was  evidence  that  the 
deed  was  so  made  to  defraud  his  creditors.  The  land  was  afterwards  seized  and 
sold  by  the  sheriff  to  the  defendant  on  an  excution  against  N.  Held,  That  the  infant 
was  entitled  to  recover  in  ejectment,  N  never  having  had  any  legal  title  in  this  landi 
which  could  be  seized  under  the  executions,  and  if  he  took  an  equitable  estate,  the 
remedy  against  him  was  in  equity. 

This  was  an  action  of  ejectment  tried  before  Fisher,  J.,  at  the 
Gloucester  Circuit.  The  lessor  of  the  plaintiff,  James  W.  Nixon, 
claimed  under  a  deed  from  one  Frigeau  made  in  1860.  Robert 
Nixon,  the  father  of  James  W.  Nixon,  was  at  that  time  in  possession 
of  the  land  in  dispute,  and  he  agreed  with  Frigeau  to  purchase  it  for 
£40,  of  which  £20  was  to  be  paid  in  cash,  and  the  remainder  by  the 
settlement  of  a  debt  which  Frigeau  owed  him.  When  Frigeau  was 
ready  to  give  the  deed,  Robert  Nixon  asked  him  if  he  had  any 
objection  to  make  it  out  in  favor  of  his  son,  James  W.  Nixon,  the 
lessor  of  the  plaintiff,  then  an  infant  two  years  of  age.  Frigeau  said 
he  had  no  objections,  and  the  land  was  accordingly  conveyed  to  the 
son,  Jas.  W.  Nixon,  and  the  money  paid  by  the  father.  It  appeared 
that  at  the  time  this  conveyance  was  made,  Robert  Nixon  was  con- 
siderably in  debt,  and  that  he  admitted  to  one  Young  that  it  was  on 
account  of  such  indebtedness  he  had  the  land  conveyed  to  his  son. 
It  did  not  appear  that  he  had  any  other  property.  The  defendant 
claimed  under  a  sheriff's  deed  dated  7th  June,  1864,  the  land  having 
been  taken  and  sold  under  an  execution  issued  in  October,  1863,  on 
ajudgment  obtained  by  Robert  Rankin  &  Co.  against  Robert  Nixon. 
The  lessor  of  the  plaintiff's  contention  was  that  Robert  Nixon, 
having  no  legal  title  to  the  land  or  equitable  interest  which  could  be 
taken  in  execution,  the  sheriff's  deed  conveyed  nothing  to  the 
defendant.  The  defendant  contended  that  the  deed  to  James  W. 
Nixon  was  void  through  fraud,  being  made  to  defeat  the  creditors  of 
Robert  Nixon,  and  if  not,  that  the  son  merely  held  the  land  as 
trustee  for  Robert  Nixon,  and  it  w^as  therefore  liable  to  be  taken  in 

*  Wetmore,  J.,  having  been  counsel  in  this  case  while  at  the  Bar,  took  no  part« 
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execution  for  his  debts.  The  learned  Jud^e  told  the  jury  that  if 
they  were  of  the  opinion  that  James  W.  Nixon  was  holding  merely 
as  trustee  for  Robert  Nixon,  or  that  the  deed  was  made  to  defeat  the 
creditors  of  Robert  Nixon,  then  they  should  find  for  the  defendants 
Verdict  for  defendant. 

E,  L,  Wetmore  in  Michaelmas  Term  last  obtained  a  rule  nisi  for  a 
new  trial  on  the  ground,  inter  alia,  of  misdirection. 

D.  S.  Kerr,  Q.  C,  showed  cause  in  Easter  Term.  Robert  Nixon, 
the  father,  was  the  party  beneficially  interested  in  the  land,  and  the 
deed  was  taken  in  the  son  s  name  to  enable  him  to  defraud  his 
creditors.  The  deed  was  therefore  void.  [RrrcHiE,  C.  J. — If  the 
deed  was  void  how  could  the  father  get  any  title  that  could  be  sold?] 
There  is  a  difference  between  the  position  of  a  plaintiff  and  defend- 
ant, the  plaintiff  mast  rely  on  the  stren^h  of  his  own  title,  the 
defendant  can  hold  until  a  better  title  is  5iown.  [Ritchie,  C.  J. — 
Did  not  R.  Nixon  show  a  prior  possession  ?]  If  he  had  a  possessory 
right  Frigeau  is  a  trustee,  and  the  party  purchasing  could  compel 
Frigeau  to  make  a  conveyance.  A  deed  made  to  defraud  creditors  is 
void  even  as  against  subsequent  creditors.     Story,  Eq.  Jur.,  §  361. 

E,  Z.  Wetmore,  contra,  contended  that  the  deed  was  not  void. 
Robert  Nixon,  the  father,  was  not  beneficially  interested  in  the  lands, 
he  had  no  legal  title,  and  if  equitably  interested,  such  an  interest 
could  not  be  taken  and  sold  under  the  execution.  The  defendant 
therefore  had  no  title  whatever — for  the  sheriff  could  convey  none  to 
him.     On  the  other  hand,  if  the  deed  was  valid,  the  lessor  of  the 

{)laintiff  could  recover ;  and  if  he  was  trustee  for  the  father  he  could 
ike  wise  recover;  so  in  any  view  of  the  case  the  direction  of  the 
learned  Judge  was  wrong.  An  equitable  title  cannot  be  set  up  in 
an  action  of  ejectment. 

Cv/r.  adv.  wM. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  majority  of  the 
Court. 

The  lessor  of  the  plaintiff,  James  W.  Nixon,  claimed  under  a  deed 
from  one  Frigeau,  dated  26th  December,  1860,  at  which  time  James 
W.  Nixon  was  about  two  years  old.  The  deed  was  made  to  him  at 
the  request  of  his  father,  Robert  Nixon,  who  was  in  possession  of  the 
land  at  the  time,  and  who  had  bargained  with  Frigeau  for  it  for  the 
sum  of  £40,  half  of  which  sum  he  paid  Frigeau  at  the  time  the 
deed  was  given,  and  the  other  half  was  settled  for  by  a  debt  whidi 
Frigeau  owed  him.  The  bargain  for  the  land  was  made  in  May,  and 
when  Frigeau  was  about  to  give  the  deed  Robert  Nixon  asked 
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him  if  he  had  any  objection  to  give  it  in  his  (Robert  Nixon's)  son's 
name,  and  Frigeau  said  he  had  not,  that  it  made  no  dififerenoe  to  him. 
When  the  parties  went  to  get  the  deed,  Nixon  told  Robert  Young 
that  he  was  indebted  in  Boston  and  elsewhere,  and  he  thought  it 
better  to  take  the  deed  in  his  son's  name.  It  did  not  appear  thak 
Robert  Nixon  had  any  other  property.  The  defendant  claimed 
under  a  sherifTs  deed  dated  the  7th  June,  1864,  founded  on  a  judg- 
ment recovered  by  R.  Rankin  &  Co.  against  Robert  Nixon,  signea 
the  24th  September,  1862,  on  which  an  execution  was  issued,  and 
under  which  the  property  was  sold,  and  defendant  became  the  pup* 
chaser.  The  question  is,  had  Robert  Nixon  any  interest  in  the  land 
which  could  be  seized  under  the  execution,  and  which,  when  sold  by 
the  sheriff,  would  give  the  purchaser  and  grantee  under  the 
sheriff's  deed,  a  sufficient  title  at  law  to  enable  him  successfully  to 
resist  the  right  of  the  grantee  under  the  deed  from  Frigeau  to  recover 
in  ejectment? 

On  the  trial,  the  learned  Judge  directed  the  jury  that  if  James 
W.  Nixon  was  merely  holding  the  land  as  trustee  for  Elobert  NixoUj 
or  the  deed  from  Frigeau  to  James  W.  Nixon  was  fraudulent,  the 
verdict  must  be  for  the  defendant.  We  cannot  assent  to  the  correct- 
ness of  this  ruling,  as  to  either  proposition.  There  was  no  question 
of  fraud  in  our  opinion  to  be  submitted:  the  most  that  can  be  said  is, 
that  the  father,  in  the  purchase  of  the  property,  induced  the  grantor 
to  convey  the  title  to  his  son  instead  of  himself;  his  reason  for  so 
doing  being,  no  doubt,  to  place  the  property  so  purchased  out  of  the 
reach  of  his  creditors:  in  other  words,  to  create  a  secret  trust  for 
himself.  The  distinction  between  this  case,  and  the  ordinary  one  of 
an  execution  creditor  seizing  and  selling  property  conveyed  by  his 
debtor  to  a  third  party  for  the  purpose  of  hindering,  delaying  or 
defeating  creditors  is  this,  that  in  the  present  case  the  execution 
debtor  never  had  any  legal  estate,  and  if  the  deed  is  held  void  the 
property  I'emains  in  the  vendor;  but  in  the  other,  it  continues  in  the 
judgment  debtor,  or  rather,  holding  the  deed  void  at  the  instance  of 
»he  judgment  creditor,  holds  that  it  is  the  execution  debtors  land: 
that  is,  the  title  is  considered  as  remaining  in  the  grantor,  subject  to 
the  execution,  which  could  not  be  the  case  here,  as  the  title  never 
was  in  the  judgment  debtor.  By  holding  the  deed  not  void  in  this 
case,  if  the  property  was  purchased  with  the  money  of  the  execution 
debtor,  and  the  title  taken  in  the  name  of  the  son,  not  as  an  advance* 
ment,  but  for  the  benefit  of  the  father  in  the  nature  of  a  resulting 
trust,  then  under  the  Rev.  Stat.,  title  XXX,  cap.  113,  p.  291,  "the 
right  of  the  party  beneficially  interested  in  lands  held  in  trust  for 
him,  may  be  taken  in  execution  for  the  payment  of  his  debts,  in  the 
4ame  manner  as  if  he  were  seized  or  possessed  of  such  lands,  and 
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his  legal  and  equitable  estate  shall  vest  in  the  purchaser."    Here  the 
execution  debtor  had  no  legal  estate  to  vest,  and  the  vesting  of  the 
equitable  estate,  if  any,  could  only  confer  on  the  purchaser  a  right 
enforceable  in  equity,  and  not  available  at  law  for  the  purpose  of 
giving  him  a  legal  title  to  the  premises,  or  any  such  title  as  would 
enable  him  to  resist  at  law  the  legal  right  of  the  trustee  in  whom 
the  legal  title  was  vested.     Had  the  Revised  Statutes  not  repealed 
the  26  Geo.  3,  cap.  14,  the  case  would  have  been  very  different;  for 
by  the  express  enactment  of  the  8th  Sect,  of  that  Adb,  "It  shall  and 
may  be  lawful  for  any  sheriff  or  other  oflScer  to  whom  any  writ  or 
precept  shall  be  directed  at  the  suit  of  any  person  or  persons,  of,  foi' 
and  upon  any  judgment,  statute  or  recognizance  hereafter  to  be  made 
or  had,  to  do,  malce  and  deliver  execution  unto  the  party  in  that 
behalf  sueing,  of   all  such  lands,  tenements,  rectories,  rents  and 
hereditaments,  as  any  other  pei-son  or  persons  be  in  any  mannei       _ 
seized  or  possessed,  or  hereafter  shall  be  seized  or  possessed,  in  trustw^ — z, 
for  him  against  whom  execution  is  so  sued,  like  as  the  sheriff  oi — =r 
other  officer  might  or  ought  to  have  done  if  the  said  party  agains 
whom  execution  hereafter  shall  be  so  sued,  had  been  seized  of  su 
lands,  tenements,  rectories,  rents  or  other  hereditaments  of  sue 
estate  as  they  be  seized  of  in  trust  for  him  at  the  time  of  the  sai* 
execution  sued;  which  lands,  tenements,  rectories,  rents  and  othe 
hereditaments,  by  force  and  vii-tue  of  such  execution,  shall  accord 
ingly  be  held  or  enjoyed,  freed  and  discharged  from  all  incumbranceF==9 
of  such  person  or  persons  as  shall  be  so  seized  or  possessed  in  trusi       ^ 
for  the  person  against  whom  such  execution  shall  be  sued."     Bu; 
this  Act  having  been  repealed,  and  no  similar  provision  re-em 
the  case  rests  on  the  ordinary  principles  of  the  common  law,  unai( 
by  statute.     If  the  purchaser  seeks  relief  in  Equity,  the  quastioi 
will  be,  was  the  purchase  an  advancement  to  the  son,  or  was  it  mad- 
to   defeat  creditors,  for  the  benefit  of   the   father?    Or,  if  realh 
intended  as  an  advancement,  was  the  father  in  a  position  to  mak. 
such  advancement  as  against  his  creditors?    But  what  is  there 
make  this  deed  void  as  between  the  grantor  and  grantee?     ^m^^ 
there  not  a  valuable  consideration?    Had  not  the  grantor  a  perfecr^ 
right  to  make  the  deed  to  the  party  nominated  by  the  purchasec*  ^ 
What  fraud  w&s  there  in  his  doing  so,  and  why  did  not  the  estat^^ 
as  effectually  pass  to  the  grantee  as  if  the  deed  had  been  made  Ito 
the  purchaser  himself?     We  can  discover  no  principle  on  which   8 
deed  so  made  can  be  impeached  at  law.    The  question  as  to  whetfier 
or  not  there  is  a  resulting  trust  in  favor  of  the  purchaser,  is  one  wiifa 
which  the  grantor  has  nothing  to  do,  and  which  eooris  of  law  do 
not  notice,  but  without  which  the  execution  debtor  had  no  beneficial 
interest  in  the  land,  legal  or  equitable,  to  be  levied  on.    If  tiie  deed 
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was  made  to  the  son  at  the  instance  of  the  father,  either  when  thd 
father  was  in  embarrassed  circumstances  or  not  by  way  of  advance- 
ment, but  for  the  purpose  of  enabling  the  purchaser  to  enjoy  the 
benefit  of  the  purchase  at  the  expense  of  his  creditors,  no  doubt  the 
controlling  power  of  a  Court  of  Equity  enables  it  to  require  the 
grantee  to  hold  subject  to  a  trust  in  favor  of  the  purchaser  in  the 
nature  of  a  resulting  trust,  and  which  equitable  interest  would  be 
available  for  the  benefit  of  creditors,  provided  proper  steps  are  taken^ 
and  the  aid  of  the  Court  having  jurisdiction  over  such  matters  is 
properly  invoked.  But  it  is  very  clear  law  that  a  trustee  can  only 
oe  divested  of  his  right  of  possession  by  a  decree  of  a  Court  of 
Equity.  In  a  Court  of  Law,  on  the  contrary,  a  cestui  que  trust  is  a 
tenant  at  will  or  at  sufierance  of  his  trustee,  and  the  latter  may 
recover  against  him  in  an  action  of  ejectment  for  the  possession  of 
the  premises,  and  he  will  not  be  admitted  to  deny  his  trustee's  title. 
Therefore,  we  think  the  plaintiff  was  entitled  to  recover  in  this 
action,  and  the  rule  must  be  made  absolute  for  a  new  trial. 

In  the  case  of  Nixon  v.  Itomerille,  Judge  Fisher  gave  a  written  judgment. 


Payne  v.  The  Fredericton  Railway  Company. 

A  Railway  company  made  a  contract  with  A  for  the  construction  and  ballasting  of  its 
road.  A  in  ballasting  the  road,  made  a  track  across  the  plaintiff's  land  to  a  gravel 
pit  on  anjoining  land.  Held,  That  the  Ck)mpany  were  not  liable  for  the  tresprss, 
the  tract  being  made  without  their  authority,  and  being  merely  collateral  to  the 
work  contracted  to  be  performed. 

Trespass  for  entering  upon  the  plaintiff's  land,  tried  before  Fisher^ 
J.,  at  the  Sunbury  Circuit.  The  trespass  complained  of  was  the 
making  of  a  road  or  gravel  track  over  the  plaintiflTs  land  to  a  gravel 
pit  on  an  adjoining  lot.  The  defendants  are  a  corporation,  author- 
ized by  an  Act  of  Assembly,  to  construct  a  railroad  from  Fredericton 
to  the  E.  and  N.  A.  Railway,  and  it  appears  that  they  had  entered 
into  a  contract  with  Messrs.  Pickard  &  Burpee  to  carry  on  and  com- 
plete the  work,  including  the  ballasting  of  the  road.  The  gravel 
track  over  the  plaintiflTs  land  was  constructed  by  the  contractors  for 
the  purpose  of  bringing  gravel  to  ballast  the  road,  and  there  was  no 
evidence  to  show  tnat  the  defendants  or  any  of  their  officers  had 
authorized  or  directed  the  making  of  the  gravel  track.  On  the  trial 
the  defendants'  counsel  moved  for  a  nonsuit  on  the  ground  that  the 
defendants  were  not  liable  for  the  trespass  complained  of,  but  that 
the  plaintiffs  remedy,  if  any,  was  against  the  contractors  and  not 
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against  the  defendants.    A  verdict  was  found  for  the  plaintiff,  with 
leave  reserved  to  move  for  a  nonsuit,  and 

Fraser,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a  non^ 
suit  accordingly. 

E,  L.  Wetmore,  showed  cause  in  Easter  Term.  Contending  tiiat 
the  act  of  the  contractors  was  adopted  by  the  company  and  they 
became  liable.  Ellis  u  The  Sheffield  Gas  Company,  (2  E.  &  B.,  767), 
is  an  authority  to  show  that  where  a  party  contracts  with  a  com- 
pany to  do  a  particular  work,  and  does  precisely  what  he  contracts 
to  do,  the  company  are  liable  for  his  acts.  Steel  v.  South  Eastern 
Railway  Company,  (16  C.  B.  550),  and  Hole  v.  The  Sittingboume 
Railway  Company,  (30  L.  J.  Ex.  81),  are  also  cases  in  point  In 
Green  v.  The  Mayor  of  St.  John  (Ante  vol.  1.,  533)  it  is  decided  that 
where  a  person  is  authorized  by  law  to  do  certain  work,  he  cannot 
avoid  responsibility  by  contracting  with  another  to  do  it. 

Needham  and  Fraser,  contra,  contended  that  the  company  were 
not  liable  for  the  damage  complained  of;  the  action  should  have 
been  brought  against  the  contractors,  it  not  being  shown  that  the 
defendants  authorized  in  any  way  the  construction  of  the  gravel 
track,  and  such  a  work  being  merely  collateral  to  what  the  contrac- 
tors had  agreed  with  the  defendants  to  perform,  and  not  necessarily 
a  portion  of  their  contract.  For  these  reasons  there  should  be  a 
nonsuit. 

CW.  adv.  valL 

Allen,  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  trespass  for  entering  upon  the  plaintifTs 
land,  digging  up  the  soil,  and  constructing  a  road  thereon.  It 
appeared  that  tne  defendants  had  entered  into  a  contract  with 
Messrs.  Pickard  &  Burpee,  to  build  a  railway  from  Fredericton  to 
the  intersection  with  the  European  and  North  American  Railway, 
and  that  the  contractors  were  to  do  the  ballasting  and  complete  the 
road  in  every  respect.  The  alleged  trespass  was  the  making  a  road, 
or  gravel  track,  as  it  was  called,  over  the  plaintiff's  land,  to  get  to 
a  gravel  pit  on  an  adjoining  lot,  from  whence  the  gravel  was  obtained 
to  ballast  the  railroad.  The  building  of  the  gravel  track,  the  open-  , 
ing  and  working  of  the  gravel  pit,  and  the  ballasting  of  the  railroad 
were  done  by  the  contractors  and  their  servants,  and  there  was  no 
evidence  that  the  defendants  or  any  of  their  officers  had  authorized 
or  directed  the  making  of  the  gravel  track.  A  verdict  was  found 
for  the  plaintiff*,  subject  to  a  motion  for  a  nonsuit  on  the  ground 
that  the  remedy  was  against  the  contractors,  and  not  against  the 
Company. 
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The  plaintiff  must  rely  for  his  right  to  recover  against  the  com- 
pany upon  their  liability  for  the  acts  of  the  contractors  and  their 
servants.  But,  the  relation  of  master  and  servant  does  not  exist 
between  the  company  and  the  contractors ;  and  the  company  are  not 
necessarily  liable  for  trespasses  committed  by  the  contiactors  in  the 
performance  of  work  which  they  have  undertaken  to  do.  This 
principle  is  established  by  the  cases  of  Beedie  v.  The  London  and 
North  Western  Railway  Company,  (4  Exch.  244) ;  Bjiight  v.  Fox,  (5 
Exch.  721);  Overton  v.  Freeman,  (11  C.  Bench,  867),  and  Peachy  v. 
Rowland,  (13  C.  Bench,  182).  The  work  which  the  defendants 
employed  Pickard  &  Burpee  to  do,  was  authorized  by  law,  and  for 
aught  that  i^pears,  mi^ht  have  been  done  without  committing  any 
trespass  on  the  plaintifib  land ;  and  in  these  respects  this  case  is 
distinguishable  from  the  cases  of  Ellis  v.  The  Sheffield  Qas  Con- 
sumers Company,  (2  E.  &  B.  767),  and  Hole  v.  The  Sittingboume 
Railway  Company,  (6  EL  &  N.  488),  relied  on  by  the  plaintiff's 
counsel ;  for,  in  one  of  those  cases,  the  act  which  the  contractor  was 
employed  to  do  was  illegal,  and  in  the  other,  the  contractor  was 
employed  to  do  the  particular  act  which  produce  the  injury  com- 
plained oi.  Pollock,  C.  B.,  in  delivering  judgment  in  the  latter  case, 
said : — ''Where  the  act  complained  of  is  purely  collateral,  and  arises 
''incidentally  in  the  course  of  the  performance  of  the  work,  the 
"^nployer  is  not  liable,  because  he  never  authorized  thai  act — ^the 
"remedy  is  against  the  person  who  did  it.  *  *  *  But  when  the 
"contractor  is  employed  to  do  a  particular' act,  the  doing  of  which 
"produces  the  mischief,  another  doctrine  applies."  Now,  in  the 
present  case,  the  particular  act  which  the  defendants  employed  the 
contractors  to  do  was  to  construct  the  railway ;  and  the  making  of 
the  gravel  track,  which  is  the  alleged  trespass,  was  altogether  coflat- 
eral  to  the  performance  of  their  contract ;  therefore,  in  the  absence 
of  any  evidence  to  show  that  the  gravel  track  was  made  by  the 
direction  or  authority  of  the  defendants,  we  do  not  think  they  are 
Uable  for  the  act  of  the  contreu^tors  in  making  it.  The  rule  for 
entering  a  nonsuit  will  therefore  be  made  absolute.  This  renders  it 
unneceseary  to  consider  the  points  argued  on  the  motion  for  a  new 
trial. 

Rule  absolute. 


*  Bitehie,  C.  J.,  took  no  part  in  this  caae. 
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Where  oompulsory  proceedings  are  taken  against  a  debtor  under  the  Insolvent  Act  of 
1869,  and  an  attachment  is  issued,  money  in  the  hands  of  the  sheriff  reidized  from 
a  sale  of  the  debtors  effects  under  an  execution,  belongs  to  the  assignee  under  the 
59th  section  of  the  Act. 

This  was  an  action  for  money  had  and  received,  tried  before  Wel- 
DOir,  J.,  at  the  St.  John  May  Circuit.  The  plaintiff  was  a  judgment 
creditor  of  one  John  H.  Richards,  the  defendant  was  the  sheriff  of 
St.  John.  Richards  gave  the  plaintiff  a  bond  and  warrant  of  attor- 
ney, on  which  judgment  was  immediately  entered  up  and  judgment 
signed  December  2nd,  1869.  On  December  4th,  a  writ  o{  fieri  facias 
was  issued  to  the  sheriff  of  St.  John,  indorsed  to  levy  $3,799.83, 
under  which  Richards'  goods  were  seized  and  sold  by  the  sheriff;  but 
in  the  meantime  proceedings  had  been  taken  against  Richards  by 
other  creditors  for  compulsory  liquidation  under  the  Insolvent  Act 
of  18G9,  and  a  writ  of  attachment  was  issued  against  his  estate  and 
effects  before  the  money  was  paid  over  to  the  judgment  creditor, 
and  while  it  was  still  in  the  sheriff's  hands.  He  therefore  refused  to 
pay  over  the  money,  and  the  present  action  was  brought.  A  nonsuit 
was  moved  for  and  granted  by  the  learned  Judge,  on  the  ground 
that  under  the  59th  section  of  the  Insolvent  Act,  the  proceeds  of  an 
executionin  the  hands  of  the  sheriff  passed  to  the  assignee  of  the 
insolvent'^  estate,  and  that  therefore  plaintiff  was  not  entitled  to 
recover. 

Duff,  Q.  C,  in  Trinity  Term  obtained  a  rule  nisi  to  set  aside  the 
nonsuit  and  for  a  new  trial,  contending  that  money  in  the  hands  of 
a  sheriff,  the  proceeds  of  an  execution,  did  not  pass  to  an  assignee, 
citing  Brand  v,  Bicknell  (4  Canada  L.  J.,  N.  S.  95),  as  an  authority 
imder  the  Canadian  Insolvent  Act  of  1864,  in  support  of  this  view. 

C.  W,  Weldon  showed  cause  on  a  former  day  in  this  term.  The 
intention  of  the  Insolvent  Act  is,  that  the  goods  of  the  insolvent 
shall  be  divided  pro  rata  among  all  his  creditors,  and  it  goes  much 
further  than  either  the  English  act,  or  the  former  Canadian  act  of 
1864,  on  which  the  decision  of  Brand  %\  Bicknell  is  based.  It  pro- 
vides that  not  only  must  the  sale  take  place  under  the  execution, 
but  that  the  money  must  actually  be  paid  over  by  the  sheriff,  other- 
wise it  belongs  to  the  insolvent  s  estate.  The  wording  of  the  59th 
section  shows  this  clearly.  It  provides  that  no  lien  or  privilege  shall 
be  created  upon  the  estate  of  the  insolvent  for  the  amount  of  any 
iudgment  debt,  by  delivering  execution  to  the  sheriff,  or  by  levy,  if 
before  payment  over  to  the  plaintiff,  the  estate  of  the  debtor  shall 
have  been  placed  in  compulsory  liquidation.     They  contend  that  the 
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moment  the  sale  is  effected,  the  money  becomes  the  creditor's;  but 
that  is  a  fallacy;  it  is  still-  the  money  of  the  debtor  until  it  is  paid 
over  by  the  sheriff,  who  is  the  officer  of  the  Court. 

-Dujf,  Q.  C,  contra.  The  59th  section  does  not  take  away  the 
execution  creditor  s  right  to  the  proceeds  of  the  sale.  We  claim  no 
lien  or  privilege  in  the  money  as  expressed  in  the  wording  of  that 
section,  we  claim  it  as  our  property  absolutely.  A  lien  is  not  prop- 
erty, but  a  right  to  hold  some  claim  against  property.  [Allen,  J.: 
If  the  section  had  not  contained  the  subsequent  words  with  reference 
to  the  payment  over  of  the  money,  your  argument  would  have  been 
very  strong.]  I  admit  they  complicate  the  matter,  but  contend  that 
whatever  tne  intention  of  the  Parliament  may  have  been,  the  plain- 
tiff's right  cannot  be  taken  away  unless  by  express  words:  voluit 
non  dixit.  The  llGth  section  of  the  Act  plainly  provides  that  the 
operation  of  sections  10  and  29  shall  extend  to  all  the  assets  of  the 
debtor,  although  actually  under  seizure,  so  long  as  they  are  not 
actually  sold  by  the  sheriff.  This  exception  is  clearly  applicable  to 
the  present  case.  The  goods  of  the  debtoi-s  were  sold  and  the  prop- 
erty had  passed  from  him,  and  the  money  belonged  to  the  judgment 
creditor.  It  would  be  a  most  unjust  interpretation  to  put  on  the 
Act,  to  declare  that  after  sale  under  execution,  the  non-payment  of 
the  money  by  the  sheriff  shall  render  it  liable  to  seizure  as  part 
of  the  insolvent's  estate.  A  creditor  might  in  this  way,  by  the  delay 
of  the  sheriff,  be  entirely  defeated  and  lose  the  fruits  of  his  diligence, 
for  it  is  a  supposable  case  that  money  might  not  always  be  paid  over 
promptly  by  sheriffs. 

Cur,  adv,  vuU, 

Allen,  J.,  now  delivered  the  judgment  of  the  Court. 

The  question  in  this  case  is,  whether  money  levied  by  the  sheriff 
under  an  execution  issued  against  a  person  who  had  become  insolvent, 
and  against  whom  proceedings  had  been  taken  for  compulsory  liqui- 
dation under  the  Insolvent  Act  of  1869,  can  be  recovered  by  the 
judgment  creditor— the  money  not  having  been  paid  over  by  the 
sheriff  at  the  time  the  writ  of  attachment  issued  against  the  insol- 
vent. The  section  directly  bearing  on  the  question  is  the  59th,  which 
enacts  that  "No  lien  or  privilege  upon  either  the  personal  or  real 
"estate  of  the  insolvent  shall  be  created  for  the  amount  of  any 
judgment  debt,  or  of  the  interest  thereon,  by  the  issue,  or  delivery 
to  the  sheriff  of  any  writ  of  execution,  or  by  levying  upon  or  seiz- 
"ing  under  such  writ  the  effects  or  estate  of  the  insolvent,  if  before 
"the  payment  over  to  the  plaintiff  of  the  moneys  actually  levied 
"under  such  writ,  the  estate  of  the  debtor  shall  have  been  assigned 


It 
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''to  an  interim  assignee,  or  shall  have  been  placed  in  compulsory 
•liquidation  under  uiis  Act." 

It  is  contended  on  behalf  of  the  plaintiff,  that  the  words  ''lien  or 

Erivilege"  in  that  section  are  not  applicable  to  the  state  of  facts  ex- 
^ing  in  this  case;  that  the  plaintin  claims  no  lien  on  the  property 
bf  the  insolvent,  but  an  absolute  right  to  the  proceeds  of  the  sale 
under  the  execution;  and  that  as  nothing  is  said  about  the  effect  of 
a  sale  under  execution,  it  was  not  the  intention  of  the  Legislature  to 
interfere  with  the  rights  acquired  thereby,  but  only  to  prevent  a 
seizure  of  the  insolvent's  property  by  execution  from  having  that 
effect.  It  may  be  admitted,  that  unless  the  statute  deprives  him  of 
it,  the  plaintiff  is  entitled  to  the  proceeds  of  his  execution,  because 
ly  the  sale  the  property  is  changea.  Giles  v.  Grover  (9  Bing.,  128), 
Mutton  V.  Cooper  (6  Exch.  159),  Slater  v.  Pinder  (6  L.  R.  Exch.  228). 
But  we  think  the  59th  section  of  the  Act  does  deprive  the  plaintiff 
of  the  right  to  the  money.  Perhaps  more  appropriate  words  might 
have  been  used  to  express  the  intention,  because,  after  a  sale  by 
which  the  execution  is  satisfied,  the  creditor  ceases  to  have  any  lien 
on  the  property  of  the  judgment  debtor,  Wymer  v.  Kemble  (6  B.  & 
C.  479);  and  if  the  section  had  ended  with  the  words  "by  levying 
upon  or  seizing  under  such  writ,"  it  might  have  been  doubtfm 
whether  it  was  intended  to  deprive  a  judgment  creditor  of  the  pro- 
ceeds of  his  execution  when  a  sale  had  actually  taken  place,  adopting 
in  that  respect  the  principles  of  the  English  Bankrupt  Act,  12  and 
18  Vict.,  c.  106 — ^but  the  subsequent  words  of  the  section  "if,  before 
"the  payment  over  to  the  plaintiff  of  the  moneys  actually  levied 
"under  such  writ,  the  estate  of  the  debtor  shall  have  been  assigned,** 
&C.,  seem  to  us  to  remove  all  doubt  as  to  the  meaning  of  the  Act; 
that  the  object  of  it  was  to  introduce  a  new  state  of  the  law;  and 
that  it  shows  a  clear  intention  to  deprive  the  judgment  creditor  of 
any  preference,  unless  the  proceeds  of  his  execution  have  been  ac- 
toally  paid  over  to  him — leaving  him  to  come  in  pro  rata  with  the 
other  creditors.  The  plaintifi^s  counsel  relied  upon  the  116th  section 
of  the  Act  to  support  his  views  of  the  59th  section.  It  declares  that 
"the  operation  of  sections  10  and  29  of  this  Act  shall  extend  to  all 
"the  assets  of  the  insolvent  of  every  kind  and  description,  although 
"they  are  actually  under  seizure  under  any  ordinary  writ  of  attach- 
"ment,  or  under  any  writ  of  execution,  so  long  as  they  are  not  actually 
sold  by  the  sheriff  under  such  writ."  We  cannot  see  that  this  section 
in  any  way  affects  the  construction  we  have  put  upon  the  59th  section. 
Section  10,  which  relates  to  voluntary  assignments,  declaims  that  the 
assignment  shall  convey  to,  and  vest  in  the  interim  assignee,  all  the 
real  and  personal  estate  of  the  insolvent,  and  all  the  debts,  assets 
and  effects  which  he  has  or  may  become  entitled  to  at  any  time 
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before  his  discharge;  and  section  29  gives  the  same  effect,  so  far  as 
relates  to  the  vesting  of  the  property,  or  to  the  appointment  of  an 
assignee  by  the  creditors  in  a  case  of  compulsory  liquidation.  The 
meaning  of  the  llCth  section  is,  that  the  mere  seizure  of  the  insol- 
vent's propei-ty  under  execution  shall  not  prevent  its  vesting  in  the 
assignee,  but  it  will  be  otherwise  if  a  sale  has  taken  place,  and  the 
i-eason  for  the  distinction  is  obvious;  because  the  seizuro  does  not 
divest  the  insolvent  of  the  property,  which  consequently  passes  to 
his  assignee;  but  if  there  has  been  a  sale,  the  property  is  changed 
and  vests  in  the  purchaser,  though  the  proceeds  of  the  sale  will  be- 
long to  the  assignee  under  the  59th  section  of  the  Act.  These  sec- 
tions do  not  in  any  way  conflict  with  each  other.  The  case  of  Brand 
V,  Bicknell  (4  Canada  Law  J.,  N.  S.,  95),  referred  to  in  Mr.  Popham's 
edition  of  the  Insolvent  Act,  does  not  support  the  plaintiff's  conten- 
tion. In  that  cAse,  it  was  held  that  where  a  sale  had  taken  place 
under  an  execution  against  a  judgment  debtor,  who  afterwards  made 
an  assignment  in  insolvency,  the  proceeds  of  the  sale  belonged  to  the 
judgment  creditor,  and  not  to  the  official  assignee.  That  case,  how- 
ever, was  decided  upon  the  Canadian  statutes  27  and  28  Vict.,  c.  17, 
and  29  Vict.,  c.  18,  neither  of  which  contain  any  provision  similar  to 
the  59th  section  of  the  Insolvent  Act  of  1869.  The  12th  section  of 
the  Act  29  Vict.,  c.  18,  is  similar  to  the  116th  section  of  the  present 
Insolvent  Act;  and  as  in  the  case  of  Brand  v.  Bicknell,  the  sheriff 
had  actually  sold  the  debtor's  goods  before  his  insolvency,  it  was 
clear  by  the  express  words  of  the  Act  that  the  proceeds  did  not  be- 
long to  the  assignee,  there  being  no  such  provision  about  the  pay- 
ment over  of  this  money,  as  there  is  in  the  present  Act.  The  13th 
section  of  the  Act  29th  Vict.,  c.  18,  is  as  follows: — "No  lien  or  privi- 
"  lege  upon  either  the  personal  or  real  estate  of  the  insolvent  shall 
"be  created  for  the  amount  of  any  judgment  debt,  or  of  the  int^erest 
"thereon,  by  the  issue  or  delivery  to  the  sheriff  of  any  writ  of  execu- 
"tion,  or  by  levying  upon  or  seizing  under  such  writ  the  effects  or 
"estate  of  the  insolvent,  unless  such  writ  of  execution  shall  have 
"issued  and  been  delivered  to  the  sheriff  at  least  thirty  clays  before 
"the  execution  of  a  deed  of  assignment  or  the  issue  of  a  writ  of 
"attachment  under  the  said  Act."  The  material  difterence  between 
this  section  and  the  59th  section  of  the  present  Act,  clearly  shows 
that  the  case  of  Brand  v.  Bicknell  has  no  application  to  the  present 
ca>e,  and  is  no  authority  for  the  position  for  which  it  was  cited  by 
Mr.  Duff 

The  rule  for  setting  aside  the  nonsuit  will  therefore  be  discharged.* 


Ritchie,  C.  J.,  took  no  part  in  this  case. 
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•  Logan  et  at  v,  Driscoll. 

In  an  action  against  an  executor  in  which  be  plead-'d  plene  administravit^  and  gave 
evidence  to  support  it,  it  is  not  sufficient  for  plaintiff  to  prove  that  the  testatrix, 
some  time  prior  to  her  (ieath,  went  to  reside  at  the  defendant's  house  and  took  cer- 
tain propety  with  her,  without  also  showing  that  it  came  to  the  Executors  hands. 

This  was  an  action  on  an  account  stated,  tried  before  Weldon,  J., 
at  the  York  Sittings.  The  defendant  was  executor  of  his  mother, 
whom  the  plaintiff  had  supplied  with  goods,  for  the  price  of 
which  the  action  was  brought.  The  plea  was  plem,e  adviinistravit. 
It  appeared  that  the  mother,  being  in  ill  health,  had  removed  to  the 
defendants  house  some  time  before  her  death,  and  that  she  took 
with  her  a  quantity  of  articles  of  value,  in  trunks.  She  died  at 
defendant's  house,  and  there  was  evidence  to  show  that  she  had 
given  away  some  of  these  articles  before  her  death.  The  defendant's 
sisters  proved  the  value  of  the  articles  in  the  ti*unks  to  be  $202,  and 
an  inventory  was  produced  at  the  instance  of  the  plaintiff,  showing 
other  assets  to  the  value  of  $74.70.  The  defendant  and  his  wife 
swore  positively  that  although  the  trunks  came  to  their  house,  they 
did  not  contain  the  articles  stated,  and  that  the  property  supposed 
to  be  in  them  never  came  into  their  hands,  and  the  defendant  pro- 
duced an  account  to  show  that  he  had  fully  administered  all  the 
assets  of  the  estate  that  had  come  into  his  hands.  The  learned 
Judge  told  the  jury  that  it  was  a  question  of  credibility  for  them  to 
decide  as  to  whether  the  statements  of  the  plaintiff's  witnesses  or  of 
the  defendant  and  his  wife  were  correct ;  under  which  ruling  the 
jury  found  for  the  plaintiff. 

E,  L.  Wetmore,  in  Hilary  Term  last,  obtained  a  rule  nisi  for  a 
new  trial  on  the  ground  of  misdirection,  contending  that  the  Judge 
should  have  left  it  distinctly  to  the  jury  whether  the  assets  came 
into  the  defendant's  hands  or  not,  as  they  might  have  come  to  his 
house  and  been  afterwards  disposed  of  by  the  deceased. 

G,  F,  Gh'egory  showed  cause  on  a  former  day  in  this  term  contend- 
ing that  it  was  a  clear  question  of  evidence  and  had  been  properly 
left  to  the  jury,  and  being  found  against  defendant  the  verdict 
should  not  be  disturbed. 

E.  L.  Wetmare,  contra,  contended  that  the  evidence  of  certain 
property  having  come  to  the  defendant  s  house  only  raised  a  bald 

Srima  facie  presumption  of  it  having  come  into  the  defendant's 
ands  as  assets,  and  that  being  rebutted  by  other  testimony,   the 
verdict  was  against  the  weight  of  evidence. 

Cur.  adv,  vult 

Allen,  J.,  now  delivered  the  judgment  of  the  Court. 
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We  think  there  must  be  a  new  trial  in  this  case,  because  we  are 
not  satisfied  that  the  jury  undei*stoo(i  from  the  learned  Judges 
charge,  that  the  defendant's  liability  depended  upon  the  amount  of 
property  which  came  into  his  hands  at  his  mother's  death,  as  dis- 
tinguished from  the  property  whicli  his  mother  brought  to  the  house 
when  she  went  to  live  with  him,  some  of  which,  it  appeared  by  the 
evidence,  she  gave  to  the  defendant  and  his  wife  during  her  life. 

Rule  absolute. 


Meyer  v,  Gardiner 

Where  the  defendant  gave  notice  of  trial  by  proviso,  but  the  case  was  entered  for  trial 
by  both  parties,  the  trial  should  be  had  on  the  plaintiffs  record ;  and  where  the  trial 
was  preBsed  on  by  defendant  on  his  record  and  the  plaintiff,  not  appearing,  was 
nonsuited,  the  court  ordered  a  new  trial. 

This  was  a  case  tried  before  Ritchie,  C.  J.,  at  the  St.  John  Circuit. 
The  defendant  had  given  the  plaintiff  notice  of  trial  by  proviso,  but 
the  case  was  entered  for  trial  by  botli  plaintiff  and  defendant,  and 
both  had  their  records  in  court.  The  defendant's  entry  being  first  on 
the  docket,  the  case  was  called,  and  the  learned  Chief  Justice 
expi-essed  the  opinion  that  the  trial  should  be  had  on  the  plaintiff's 
record.  The  defendant's  counsel  contended  that  the  trial  should  be 
on  the  defendant's  record,  and  the  case  being  pressed  on,  and  the 
plaintiff  not  appearing,  he  was  nonsuited. 

S.  R,  Thomson,  Q.  C,  now  moved  for  a  new  trial  on  the  ground 
that  the  cause  was  improperly  tried  on  the  defendant's  record. 

Ritchie,  C.  J.,  I  cei-tainly  think  that  a  defendant  who  takes  a 
cause  down  for  trial  by  proviso,  cannot  claim  to  have  it  tried  on  his 
record  if  the  plaintiff  has  entered  the  cause  himself,  the  rule  being 
in  my  opinion  clear,  that  if  both  parties  carry  down  records,  the 
trial  shall  be  by  the  plaintiff's  record  if  he  duly  enters  it,  after  hav- 
ing given  due  notice  of  trial,  otherwise  the  defendant  may  proceed 
on  his  record. 

Per  Curiam.     Tlic  rule  must  go. 

The  rulo  was  then  made  absolute  by  consent.* 


*Thi8  case  was  omitted  from  Hilary,  1870. 
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Condon  v.  The  Bank  of  British  North  America. 

Where  money  was  deposited  in  a  Bank  to  be  withdrawn  by  either  of  two  parties,  or 
the  survivor,  on  15  days  notice  being  given,  and  one  of  them  three  days  before  his 
death  made  a  demand  for  tlie  money,  which  was  not  paid :  Held,  That  an  action 
would  not  lie  against  the  Bank  by  his  administrator,  as  by  his  death  the  demand 
became  a  nullity,  and  no  right  of  action  accruing  in  his  lifetime,  the  right  to  the 
money  was  in  the  survivor. 

This  was  an  action  brought  by  the  widow  of  Patrick  Condon,  as 
administratrix  of  his  estate,  to  recover  $1,400  deposited  in  the  Bank 
of  British  North  America.  The  deposit  receipt  was  in  terms  as 
follows:  "Received  from  Patrick  Condon  and  Anna  Condon,  to  be 
drawn  by  either  of  them  or  the  survivor,  the  sum  of  fourteen  hun- 
dred dollars,  for  which  we  are  accountable  with  interest  at  8  per 
cent,  per  annura,  on  receiving  fifteen  days  notice." 

At  the  trial  before  Weldon,  J.,  at  the  St.  John  Circuit,  May,  1870, 
it  appeared  that  Anna  Condon,  namtd  in  tlie  deposit  receipt,  was  the 
daughter  of  Patrick  Condon,  the  intestate,  by  a  former  marriage. 
Three  days  before  his  death,  Patrick  Condon  made  an  order  for  the 
purpose  of  drawing  the  money  from  the  Bank,  to  which  he  affixed 
nis  mark,  being  then  to  weak  to  write,  and  it  was  witnessed  by  one 
Corkery  who  saw  him  make  it.  Payment  of  the  draft  was  refused 
at  the  bank,  on  the  ground  that  it  was  not  signed  by  Condon.  Three 
days  afterwards  he  died,  and  his  administratrix  brought  the  present 
action  on  the  original  draft,  the  money  having  in  the  mean  time 
been  paid  to  the  daughter.  A  verdict  having  been  found  for  the 
defendant. 

S.  R.  Thomson,  Q.  C,  in  Trinity  Term,  moved  for  a  new  trial,  or 
that  a  verdict  be  entered  for  the  plaintiff,  contending  that  the  fact 
of  the  money  having  been  demanded  by  the  intestate  was  an  appi-o- 
priation  of  it  to  himself,  and  the  right  of  property  was  then  vested 
in  him;  the  fifteen  days  notice  being  merely  for  the  convenience  of 
the  bank,  and  the  interest  ceasing  from  the  time  of  the  demand 
being  made,  therefore  it  inured  to  the  administratrix. 

Per  Cvriam.  The  administratrix  has  not  shown  any  contract  on 
which  to  found  an  action  in  this  case.  The  money  could  only  be 
drawn  from  the  bank  after  fifteen  days  notice  had  been  given,  but 
as  Condon  died  three  days  after  the  demand  was  made,  the  notice 
became  a  nullity.  No  liability  accrued  in  his  lifetime;  and  the 
moment  he  died,  the  authority  to  act  on  this  notice  was  gone.  It 
could  not  inure  to  the  administratrix,  because  the  right  of  the  sur- 
vivor intervened.     The  rule  therefore  must  be  refused.* 


*This  case  was  omitted  from  the  cases  of  Michaelmas  Term,  lb70. 
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ADMINISTRATOR 

1.  An  adniinistrator  allowed  a  chose  in  action  be- 
long'lng  U)  the  intestate's  estate  to  remain  in  the 
I><.>s8e84ion  of  a  third  party,  in  payment  of  a  debt 
due  by  him  in  his  individual  capacity.  Held, 
That,  at  law,  the  administrator  could  transfer  the 
]o;^al  title  of  the  chose  in  action,  and  that  in  the 
absence  of  fraud,  such  a  transaction  as  against 
the  adniinititrator,  wan  valid.  AUingham  v. 
Daniel  d:  Boyd.  454 

2.  Where  money  was  deposited  in  a  Bank,  to  be 
withdrawn  by  cither  of  two'imrties,  or  the  sur- 
Wvor.  on  fifteen  days  notice  being  given,  and  one 
of  them  three  days  before  his  death  made  a  de- 
mand for  the  mimey,  which  was  not  paid  :  Held, 
That,  an  action  would  not  lie  against  the  Bank 
by  h\n  ;idminiitrator,  as  by  his  death  the  demand 
became  a  nullity,  and  no  right  of  action  accruing 
in  bin  lifetime,  the  right  to  the  money  was  in  the 
survivor.  Coiuloii  v.  Bank  qf  Britiith  North 
A  intrrica.  506 

AFFIDAVIT. 

An  affidavit  to  hold  the  master  of  a  ship  to  oail, 
ft»r  selling  goods  which  formed  part  of  the  freight 
of  the  vessel,  and  belonged  to  plaintiff,  must 
show  afHnnatively  a  complete  cause  of  action  and 
that  the  sale  was  without  Justification.  Nevin* 
V.  Cole.  8»8 

AGENT. 

Sf«  PrIMCIPAL  AM)  AOEKT. 

ARREST. 

1.  In  tre  pass  for  fklse  imprisonment,  two  of  the 
defendants  who  were  constables,  arrested  the 
plaiutitf  without  warrant,  by  order  of  E,  who 
suspected  him  of  having  set  fire  to  his  house. 
Tlie  Judge  directed  their  acquittal,  no  notice  of 
action  being  given.  Held,  That  he  should  have 
directed  the  jurv  to  find  whether,  when  they 
arreHted  the  plaintiff,  they  bonajide  believed  in 
in  the  existence  of  a  state  of  facts  which  would 
have  Justified  the  arrest.    Murphy  v.  EilU.     347 

2.  To  Justify  a  priN-ate  person  in  causing  the  arrest 
of  another  for  felony,  he  must  show  that  a  felony 
has  been  actually  committed.     Ibid. 

ACCORD  AND  SATISFACTION. 

A  negotiable  instrument  may  be  given  in  full  satis- 
faction and  discharge  of  an  antecedent  debt 
When  %o  given  the  remedy  on  the  origioi^  de- 
mand is  suspended  until  the  instrument  necomes 
due,  and  if  the  creditor  is  guilty  of  laches,  he 
makes  the  security  his  own,  and  the  debtor  is 
relieved  on  the  original  demand.  Commercial 
Bank  v.  Page.  326 

ADJUSTMENT. 

See  Insurance,  6. 

ASSIGNMENT. 

See  INBURANCB,  4. 

APPEAL. 

See  JuDOK,  2.    Practice,  14, 15. 

1.  >\liere  notice  of  appeal  from  the  Judgment  of  a 
Judge  in  Equity  is  given,  and  the  case  is  not 


entered  on  the  appeal  pa|)er,  the  opposite  party 
may  move  t->  have  it  entered  and  dismissed  with 
costs.     Duncan  v   Reynold*.  187 

2.  One  Judge  sitting  in  Equity  has  no  Jurisdiction 
to  hear  ap})eals  from  the  Probate  Court.  The 
appeal  should  be  tj  the  Court  in  term.  Ex. 
Part^i. — Stockton. 
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AUTHORITV'. 

See  Partnership,  1,  2. 

ASSESSMENT. 
See  Dahaoeb,  2. 

Where  on  a  writ  of  enquiry  before  a  sheriff  s  Jury 
to  assess  damages  for  detention  of  liquor  from 
September,  1867,  till  May  following,  the  plaintiff 
gave  evidence  -of  transactions  relative  to  the 
liquor  prior  to  September,  and  the  expense  of 
warehousing  and  insurance  on  the  liquor,  and 
legal  expenses,  and  no  rtile  was  laid  down  by  the 
snerifl  for  the  guidance  of  the  Jury  as  to  the 
measure  of  damages,  the  Court  set  aside  the 
assessment,  being  unable  to  ascertain  by  the 
evidence  how  the  Jury  had  arrived  at  the  amoimt 
Kinnear  v.  Itobinm^i.  73 

ACTION. 
See  Pkomissort  Note,  1. 

AWARD. 

A  Jury  in  assessing  damages  for  land  taken  for  rail- 
way purposes,  oesides  the  value  of  the  land, 
allowed  the  plaintiff  further  damages  tm  accoimt 
of  the  severance  of  his  farm  by  the  railway,  and 
the  Court  refused  to  distrub  their  award.  GuMier 
v.  Frederieton  Railway  Co.  3 

ABSCONDING  DEBTORS  ACT. 

1.  Proceedings  were  taken  against  S,  a  debtor, 
under  the  Absconding  Debtor's  Act,— a  Warrant 
issued  27  November,  and  notice  as  required  by 
the  Act,  published  in  the  Royal  Gazette,  Decem- 
ber 2nd.  The  warrant  was  delivered  to  the 
sheriff  of  York  on  the  10th  February  following. 
On  the  5th  February,  a  creditor  of  S.  having 
obtained  Judgment  against  him  in  the  Supreme 
Court,  issued  an  execution  and  recorded  a  memo- 
rial of  the  Judgment  in  the  County  of  York. 

Held— Weldon,  J.,  dtsnutiente^  That  the  publica- 
tion of  the  notice  divested  S  of  the  property  and 
vested  it  in  the  Trustees,  without  the  issuing  of 
any  warrant  to  the  sheriff,  and  so  defeated  the 
execution. 

Per  Weldon,  J.,  That  the  notice  in  the  Gazette 
could  not  be  imported  into  the  case  to  prevent 
the  plaintiff  from  reaping  the  fruits  of  his  Judg- 
ment    Kerr  v.  Scovu.  16 

2.  Notice  was  published  In  the  Royal  Gazette, 
under  the  Absconding  Debtor's  Act,  that  unless 
the  debtor  returned  and  discharged  his  debts 
within  three  months,  his  estate  would  be  sold  for 
payment  thereof.    Before  the  three  months  ex- 

Klred,  the  debtor  died.    Held,  That  the  prooeed- 
igs  taken  under  the  act  did  not  abate.    In  re 
Archibald.  SO 
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BANKRUPTCY. 

Where  the  defendant  wu  arrotted  for  a  debt  dae 
on  a  bond,  and  It  appeared  that  after  the  debt 
was  contracted  he  had  become  a  bankrupt,  and 
received  bin  dischart^e  under  the  "Bandruptcv 
(Scotland)  Act  of  1856, '  the  Court  ordered  hii 
di8oharg:e  on  his  entering  a  common  appearance. 
UUbert  v.  McLean,  213 

BILL  IN  EQUITY. 

Where  the  plaintUTi  bill  for  the  purpose  of  enforc- 
ing a  lieu  created  by  a  regiitered  memorial  of 
Judgment  on  landit,  did  not  Ptate  that  the  plain- 
UlTnad  no  l^^al  remedy  or  that  the  personal 
eetato  was  insilfficieut  to  pav  the  debt  it  waa  di»- 
mistied  ou  dumurrer.    Llack  v.  Hazen.  272 

BOUNDARY. 

See  CR0W5  Graitt,  1.    2,  5,  Prikcipal  8l  Aoext,  2, 8. 

In  trefpasa,  the  plaintilT  claimed  under  a  licence  to 
cut  timber,  which  was  described  aa  bounded  on 
the  west  by  a  defined  line,  and  in  rear  of  J.  V's 
grante  on  the  Bay  Shore,  containing  two  square 
miles.  There  was  only  one  grant  to  J.  V.  in  the 
vicinity,  but  there  was  a  grant  to  J.  &  G.  V. 
adjoining  the  grant  to  J.  V.  The  distance  men- 
tioned in  the  plaintifTs  Ucentp  would  extend 
across  and  beyond  the  rear  of  both  their  grants. 
Held,  That  the  licence  included  land  in  rear  of 
the  grant  to  J.   &  O.   V.     Preticott  v.   Walton. 

230 
CORONER'S  INQUEST. 

1.  An  inquest  must  be  mtper  vintin  corporis^  and 
the  b<xiy  must  be  viewed  by  the  Jury  in  the 
presence  of  the  coroner.  Where  the  Jury  viewed 
the  body  at  one  time,  and  the  coroner  at  another, 
the  inquest  was  held  void.     ExparU  WxUoh.  451 

2.  Where  a  coroner  took  an  inqisition  n^iper  visum 
corporis,  and  afterward  another  coroner  took 
a  second  inquisition  upon  the  same  matter,  the 
latter  proceeding  was  held  void.    Ibid. 

CHALLENGE. 
See  Jury,  2. 

COMMON  CARRIER. 

The  Commissioners  of  the  E.  &  N.  A.  Railway,  in 
the  absence  of  any  regulations  approved  by  the 
Governor  in  Council  l.miting  their  responsibility 
for  the  safe  conveyance  of  urtHHls  and  luggage, 
are  subject  to  the  same  liabilities  as  common 
carriers.  Williti  v.  The  Comtntwioiiers  oj  the  E. 
d:  N.  A.  RaUteay.  157 

COSTa 
See  Practicb,  10. 

1.  Where  a  servant  joined  a  count  for  trespass 
quare  dautum/reatt  in  an  action  for  assault  and 
slander,  conunitted  by  defendant  while  plaintiff 
was  in  charge  of  his  master's  field,  and  recovered 
9100  damages  for  the  assault,  a  certificate  of  costs 
was  refused  ;  the  assault  being  within  the  County 
Court  Jurisdiction,  and  no  title  to  land  in  ques- 
tion.    Bradley  v.  Fergusmi.  854 

2.  Where  a  cause  was  entered  at  the  Circuit  and 
afterwards  refered  U>  an  arbitrator  and  an  award 
made,  the  Judge  on  the  Circuit  can  grant  a  cer- 
tificate for  costs.     Patton  v.  Harding.  391 

8.  Where  an  application  to  set  aside  a  writ  of  re- 
plevin was  dismissed  with  costs  :  Held,  That  the 
sheriff's  chaives  for  taking  care  of  the  articles 
replevied,  oould  not  be  taxed  as  part  of  the  costs 
of  the  application.    McGowan  v.  Bettt.  402 

4k  Where  a  probate  appeal  was  set  down  for  hear- 
ing at  the  Equity  sittings,  by  order  of  a  Judge, 


and  the  Judge  before  whom  it  came,  refused  to 
hear  it,  on  the  ground  of  want  of  Jurisdiction,  it 
was  held  that  he  had  no  power  to  give  costs.  Ex 
parte  Stockton.  4S1 

COUNTY  COURT  JUDGE. 
See  iNiOLVEXT  Act,  3. 

CROWN  GRANT. 

1.  Where  the  side  line  of  a  grant  to  H.  was  deisribed 
as  north  107  chains,  or  to  the  north-westerly  angle 
of  A's  grant,  such  angle  being  capable  of  being 
ascertained,  controls  the  course  and  distance  of 
the  side  line  of  H's  grant.     Hanson  v.  Matcheney. 

2 

2.  Where  a  grant  from  the  Crown  to  B.  was  de:»criii- 
cd  as  "  beginning  at  a  stake  standing  on  the  bank 
or  edge  of  Round  Lake,  and  rafter  describing- 
other  cour<)es),  thence  south,  &c,  to  a  stake 
standing  ou  l^e  westerly  bank  or  edge  of  said 
lake,  and  thence  following  the  several  ooursea,  of 
the  said  bank  or  edge,  to  the  place  of  beginning. ' 

Held,  That  the  words  "bank  or  edge"  were  in- 
tended to  express  the  margin,  and  made  the 
water's  edge  the  boundary  ot  A'«  grant.  Burke 
V.  JS'ilee.  1«J 

8.  N.  received  from  the  Crown  a  grant  uf  Round 
Lake  to  nomine^  with  all  profits,  hereditaments, 
&c ,  reserving  to  the  Crown  all  mines  an  minerals. 
Held,  That  the  grant  conveyed  the  soil  of  the 
lake.    Ibid. 

4.  A  grant  of  land  described  as  *'  The  island  called 
Cheney's  Island,  containing  212  acres'*  was  held 
to  convey  only  down  to  high  water  mark,  and  to 
give  the  grantee  no  right  beyond  It  Cheney  v. 
GuptUL  378 

5.  Whore  the  rear  line  of  a  Crown  gnuit  unuur- 
veyed.  determined  the  front  line  of  a  subsequent 
grant,  it  is  competent  for  the  Crown,  in  the 
second  grant,  by  recognizing  a  survey  whion 
places  the  rear  line  of  the  first  grant  further 
back  Uian  the  grant  specifies,  to  extend  the  title 
of  the  grantees  of  the  first  grant  to  the  line  so 
surveyed.    Dow  v.  Hartley.  473 

CONTRACT. 
See  STATirni  of  Frauds,  1. 

1.  Where  plaintiff  exchanged  wagons  with  the  de- 
fendant, the  latter  representing  that  he  had  the 
wagon  he  was  exchanunn^,  built  expressly  for 
himself,  and  subsequently  It  turned  out  that  the 
wagon  was  not  his,  and  it  was  replevined  and 
taken  from  the  plaintiff  by  the  real  owner.  Held, 
That  such  representation  formed  part  of  the  con- 
tract, and  that  plaintiff  oould  recover  from  de- 
fendant the  value  of  the  wa^n  but  not  the  cost 
of  defendin((  his  titie  in  a  wnt  de  proprietate  pro- 
banda.    Mercer  v.  CoetnaiL  240 

2.  The  defendants  agreed  to  supply  tiie  plaintiffs 
with  Albert  cual  from  their  mines,  for  the  pur- 
pose of  being  made  into  oil,  whid^  was  to  be  a 
good  clean  coal.  Held,  That  under  su<^  an 
agreement  plaintiffs  were  entitied  to  receive  coal 
of  a  fair  merchantable  qtiality,  and,  where  the 
coal  supplied  was  not  merchantable,  the  plaintiffs 
were  entitled  to  damages.  Spurr  v.  Albert  Min- 
ing Company.  .  361 

CONSTABLE. 
See  JuDQS,  1. 

CERTIFIED  COPY. 
See  Evntaxcs,  2. 
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CERTIORARI. 
See  Insolvbnt  Act,  2. 

1.  A  party  desiring  to  remove  proceedings  by  ecrti- 
orari,  should  obtain  a  copy  of  the  proceedings 
from  the  Justice.     Lord  v.  Turner.  13 

2.  In  an  action  for  damages  for  destroying  plain- 
tiff *8  net  b}'  defend mt's  vessel  running  over  it, 
the  City  Court  of  St.  John  found  that  the  plain- 
tiff might  have  navigated  his  vesi^el  so  as  to  avoid 
the  accident ;  and  it  being  a  mere  question  of 
fact,  the  Court  refused  to  grant  a  certiorari 
Ibid. 

CHURCH  CORPORATION. 

See  Rector.  1. 

CHURCH  WARDENS. 
See  RxcTOR,  1. 

CHANGE  OF  VENUE. 

In  an  action  for  running  down  a  vessel  the  venue 
w:is  laid  in  Charlotte.  I'he  defendant  applied  to 
cliange  the  venue  to  St.  John  or  Albert.  On 
cause  being  shown  the  Judge  changed  the  venue 
to  St.  John,  allowing  the  plaintiff  $80  for  ex- 
penses of  witnesses.  It  ap^ared  that  all  the  de- 
fondant's  witnesses  lived  m  Albert,  which  was 
nearer  to  St.  John  than  to  Charlotte,  and  the  col- 
lision had  taken  phioe  near  Point  Lepreaux, 
which  was  partlv  in  St.  John  County  ana  partly 
in  Charlotte.  The  Court  thoiight  that,  though 
it  was  not  clear  in  which  county  the  collision 
took  place,  as  the  Judge  had  exercised  his  dis- 
cretion, tukeu  the  preponderance  of  convenience 
into  consideration,  and  made  a  liberal  allowance 
to  the  plaintiff,  they  would  not  interfere.  Jaek- 
son  V.  McClellan.  323 

CONTINUING  SECURITY. 

Defendant,  who,  in  December,  18(i8,  owed  plaintiff 
f  1,800  for  supplies,  gave  him  a  bond  and  warrant 
of  attorney  to  confess  judgment  for  $10,000.  The 
defeasance  stated  it  to  be  given  to  secure  the  re- 
pa>-ment  of  the  $1,800  due,  and  "such  further 
advances  in  the  whole  not  exceeding  $5,000,  as 
the  said  Eaton  may  advance  to  the  said  Law- 
rence." Plaintiff  having  entered  up  Judgment 
upon  the  bond  and  warrant  of  attorney,  in  June, 
1809,  issued  execution  for  $3,417.  On  a  motion 
to  set  this  execution  aside,  the  defendant  in  his 
affidavit  alleged  that  he  shipped  lumber  to  the 
plaintiff  to  satisfy  the  Judj^ent,  and  had  a  set- 
tlement in  1867,  when  plamtiff  was  indebted  to 
him,  and  that  the  bond,  &c.,  was  not  given  as  a 
conUnuing  security.  The  plaintiff  alleged  it  to 
be  a  continuing  security,  and  denied  that  there 
had  been  any  settlement.  From  December,  1866, 
to  December,  1868,  the  plaintiff  and  defendant 
had  transactions  to  the  extent  of  over  $30,000. 

Held— per  Weldon  and  Fisher,  J.  J. :  That  it  not 
bein^  clear  there  had  been  any  settlement,  and 
nothmg  in  the  defeasance  to  prevent  it  being  a 
continuing  security,  the  plaintiff  was  entitled  to 
his  judgment     Eaton  v.  Lawrence.  85 

DEATH  OF  PARTY. 
See  LssoLVKNT  Dibtor's  Act,  2.    New  Trial,  6,  8. 

DEED.  . 

See  IWAHT,  1. 

A  sheriff's  deed  recited  that  for  want  of  goods  and 
chattels  he  had  taken  all  the  right,  title,  &c  that 
R  J.  (the  debtor)  had  in  certain  lands  at  the  time 
of  filing  a  memorial  of  Judgment  At  that  time 
R.  J.  had  no  title  to  the  land,  but  it  wm  granted 
to  him  beforei  the  ezecutUni  ismed. 


Held,  That  as  the  operative  part  of  the  deed  showed 
the  recital  was  a  clear  mistake,  it  should  not  be 
flowed  to  defeat  the  deed.  Doe  ex  dem.  Kerr  v. 
Jamiewti.  446 

DAMAGES. 

See  Awards,  1.    Assbssmisnt,  1.    Evidence,  8. 

1.  In  an  acUon  for  breach  of  an  agreement  t*)  con- 
vey projwrty  to  the  plaintiff  on  payment  to  the 
defendant  of  a  sum  of  money  by  Instalments, 
and  which  agreement  the  defendant  had  disabled 
himself  from  performing,  before  the  last  instal- 
ment was  due.  Held,  That  the  plaintiff  not  hav- 
ing paid  the  last  instalment,  could  not  recover  it 
as  part  of  the  damages  for  breach  of  the  agree- 
ment Being  part  of  the  same  transaction,  the 
defe!idant  is  entitled  to  have  the  unpaid  instal- 
ment deducted,  and  is  not  driven  to  bring  a  crosi- 
action  for  it     Oilbert  v.  Campbell.  55 

2.  In  an  action  against  the  Collector  of  St  John, 
for  wrongfully  detaining  a  quantity  of  Alcohol 
belonging  to  the  plaintiff  from  September,  1867, 
till  May  following,  when  it  was  returned  to  the 
plaintiff  short  4U8  gallons  ;  the  proper  measure 
of  the  damages  is  the  interest  on  the  value  of  the 
Alcohol  durmg  its  detention  ;  the  value  of  the 
408  gallons  with  interest  from  September,  1867. 
and  any  depreciation  in  the  value  of  the  Alcohol 
during  its  aetention.     Kinnear  v.  Robinson.     73 

8.  Where,  in  an  action  to  recover  insurance,  the 
defendants  witness  contradicted  the  plaintiff  aa 
to  the  value  of  goods  lost  bv  fire,  but  the  lury 
were  properly  directed  as  to  the  measure  of  dam- 
ages, the  Court  refused  to  disturb  theb*  verdict, 
even  though  they  might  have  given  less  had  they 
been  on  the  jury.  iJrozier  v.  Phcenix  Ineurance 
Company.  200 

4.  Where  in  trespass  there  was  conflicting  evidence 
as  to  the  quantity  and  value  of  trees  taken  from 
plaintiff 's  land,  the  Court  refused  to  disturb  the 
finding  of  the  Jury,  even  though  the  damages  ap- 
peared large.     Preeeott  v.  Walton.  230 

5.  In  replevin  the  Court  held  that  the  plaintiff  could 
not  recover  special  damages  unless  set  forth  in 
the  declaration,  but  only  tor  such  loss  as  was  the 
necessary  result  of  the  detention  of  the  goods. 
DomvUU  V.  Keavan.  892 

DERELICT  LAND. 
See  RiPARiAX  Prop&iktor. 

DEVIATION. 
See  iNSURAifCB,  2. 

DISTRESS. 

See  Practicb,  1.    EJEcmBirr,  1. 

L  Where  goods  are  fraudulently  or  dandestinelv 
removed  without  a  distress,  the  landlord  mav  fol- 
low them  and  distrain  within  thirty  days  there- 
after, under  1  Rev.  Stat.  cap.  126,  sec.  4,  although 
the  rent  may  not  have  been  due,  or  in  arrear  at 
the  time  of  ranovaL    Hoyt  ▼.  Stockton.  00 

2.  Defendant  leased  a  house  to  P,  who  shortly  af- 
terwards give  a  bill  of  sale  of  his  furniture  to  the 
plaintiff,  ai)d  took  from  him  a  lease  of  the  furni- 
ture for  two  years.  A  few  days  before  the  first 
ouarter's  rent  of  the  house  came  due,  P  moved 
the  furniture  off  the  premises,  the  defendant  fol- 
lowed it,  and  distrained  it  for  the  rent  due.  The 
plaintiff  gave  notice  that  he  was  the  owner  of  the 
furniture,  and  forbade  the  sale,  but  the  defend^ 
ant.  believing  the  bill  of  sale  to  be  fraudulent, 
sola  the  furniture  under  the  distreas,  as  the  ab- 
solute property  of  P.  In  trespass  for  taking  the 
furniture,  the  principal  question  was  whether  the 
bill  of  sale  was  bonaJUU,  but  the  Judge  told  the 
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Jury  that  P  had  no  distrainable  interest  in  the  fur- 
niture, and  that  if  the  bill  of  sale  m-slb  bona  Jidf 
th<»  plaintiff  must  rocover.  A  verdict  havinjf 
been  found  for  the  plaintiff— Held,  per  Weldon, 
Fisher  and  Wetmore,  J.  J.  (Ritchie,  C.  J.,  he«i- 
tante)  that  the  tenant  had  no  di^trainable  inter- 
est in  the  furniture.  Pfr  Ritchie,  C.  J.— That 
even  if  he  had  a  distrainable  interest,  the  defend- 
ant was  liable  for  having  sold  the  L'iK)ds  as  his 
absolute  property.  Per  Allen,  J.— "niat  P  had  a 
distrainable  interest,  and  that  as  there  was  mis- 
direction on  this  iK>int  there  ought  to  be  a  new 
trial,  as  it  would  materially  aifcct  the  damages 
whether  the  defendant  was  altogether  a  wrong- 
doer or  not     Pidgeon  v.  Milligan.  450 

DISQUALIFICATION. 
See  Jury,  1. 

EXPERT. 
See  EviDBXOK,  4. 

EVIDENCE. 

See  New  Trial,  1.    Witness,  1,  2.     Promissort 
Note  1.     Former  Recovery  1. 

1.  In  an  action  against  a  Stockholder  for  calls  under 
the  Winding-up  Act,  the  orde^  of  a  Jud^e  of  the 
Supreme  Court,  authorizing  such  calls,  u  prima 
faeir.  evidence  of  the  defendant  s  liability.     Mc- 

Kenzie  v.  Scocil.  6 

2.  Wliere  certified  copies  of  Deeds  had  been  given 
in  evidence  on  a  trial,  under  Uie  Rev.  Stat.  cap. 
112,  and  the  verdict  was  set  aside.  Semblc,  That 
the  same  copies  might  be  used  on  the  second 
trial,  without  any  new  notice  or  affidavits,  unless 
the  upposite  party  showed  some  change  of  cir- 
cumstances since  the  former  trial,  which  would 
render  the  copies  inadmissible.  Gilbert  v.  Camp- 
bell. 55 

8.  The  plaintiff 's  attorney  testified  that  he  met  de- 
fendants' agent  in  the  street,  and  said  he  had  the 
proofs  ready  except  a  certificate,  which  he  feared 
he  could  not  get  in  the  time  reuuired  by  the 

Solicy  ;  that  defendants'  agent  said  it  made  no 
iflerence,  but  to  get  the  proofs  as  soon  as  he 
could.  Defendants  agent  denied  this  conversa- 
tion. Held,  This  was  evidence  of  waiver  to  go  to 
the  jury.  Crozier  v.  Phoenix  Inmurance  Com- 
pany. 200 

4.  A  scientific  witness  cannot  be  asked  a  question, 
the  answer  to  which  involves  a  determination  of 
the  truth  of  the  facts  deposed  to  in  evidence. 
Key  V.  Thomson.  224 

5.  In  an  action  against  a  physician  for  neglect  and 
non-attendance  in  a  case  of  frost-bite,  a  medical 
witness  for  Uie  plaintiff,  to  whom  the  evidence 
was  read,  was  asked  "  From  the  evidence  before 
the  Court  to  what  do  you  ascribe  the  loss  of  the 

Klaintiff's  fingers  and  toes?"    Held,  Inadmissi- 
le.  as  it  involved  the  determination    of  facts 
which  should  be  decided  by  the  Jur}*.     Ibid. 

9.  Where  the  evidence  of  a  witness  taken  on  a  for- 
mer trial  in  the  same  cause,  and  since  deceased, 
was  read  from  the  Judge's  notes,  the  defendant's 
counsel  offered  evidence  to  show  a  statement 
made  by  the  witness  while  giving  his  evidence  in 
the  presence  of  the  plaintiff.  Held,  That  the 
evidence  was  properly  rejected.  Prescott  v.  Wal- 
ton, 230 

7.  In  an  action,  brought  by  the  proprietor  of  a  coal 
*  oil  manuaiactory,  to  recover  damages  against  the 
Albert  Mining  Comi>any,  for  supplying  him  with 
coal  of  inferior  quality,  which  yielded  less  oil  per 
ton  than  a  good  article,  evidence  was  offered,  on 
the  part  of  the  defendants,  to  show  the  number 
of  gallons  of  oil  per  ton  Albert  coal  made  at  an- 


other oil  factory.  Held,  That  such  evidence  was 
proiterly  rejected,  it  not  being  shown  that  the 
coal  and  appliances  for  manufacture  were  the 
same.    Spurr  v.  Albert  Mininff  Company.      361 

8.  In  giving  evidence  of  damages,  it  is  the  duty  of 
a  witnesi!!  to  state  facti*,  from  which  the  jurj'  inay 
draw  conclusions.  A  statement  by  the  plaiutifP, 
that  in  consequence  of  the  detention  of  his  gtKids 
he  sustained  damages  to  the  amount  of  ;^,iKK>, 
without  giving  any  facts  to  show  how  this  amount 
was  made  up,  is  not  evidence.  Domrille  v.  Kea- 
van.  392 

ELECTION  PETITION. 

When  a  party  petitions  against  the  return  of  a  sit- 
ting member  under  :{2  Vict.,  cap.  .32,  on  the 
ground  of  bribery,  it  is  sufficient  for  him  to  show 
that  he  was  a  candi  late  tf/*  facto^  and  he  is  not 
required  to  set  out  his  qualification  in  the  peti- 
tion.    Uebert  v.  Haningtoiu  404 

EJECTMENT. 
See  Practice,  1. 

1.  A  lease  was  made  by  A  to  B  for  fourteen  years, 
from  1st  of  May,  1849,  with  a  covenant  by  A  to 
pay  for  improvements,  or  renew  the  leojse  at  the 
end  of  the  term.  A  conveyed  the  rcvennon  t<i 
the  plaintiff  in  October,  1809.  at  which  time  it 
was  alleged  that  $1,200  arreant  of  rent  were  due 
from  B,  who  had  leift  the  wmntry.  In  ejectment 
for  a  forfeiture  for  non-payment  of  the  rent  the 
plaintiff  claimed  the  arrears,  and  aK<o  $72  for  half 
a  year's  rent,  due  since  he  became  the  owner  of 
the  reversion.  Tlie  affidavit  of  the  bailiff  Ktatc(i 
that  when  ho  served  the  declaration  there  was 
not  sufficient  distress  on  the  premises  to  hatlsfy 
the  arrears  of  rent  stated  to  be  due  and  that  the 
value  of  the  goods  on  the  premises  at  that  time 
did  not  exceed  950  in  his  estimation. 

Held— 1st.  That  as  this  affidavit  referred  to  the 
whole  arrears  of  rent  claimed  by  the  plaintiff,  it 
did  not  cl(»rly  show  that  there  was  not  sufKcient 
distress  on  the  premises  to  satisfy  the  half  year  s 
rent  accruing  due  since  the  plaintiff  becanie  the 
owner. 

2nd.  That  as  it  did  not  appear  that  the  lease  bad  been 
renewed,  or  that  B  held  over  after  the  expiration 
of  the  lease,  or  that  the  tenant  in  po8s»e^ion  held 
under  B,  there  was  nothing  to  show  that  a  new 
tenancy  was  created,  to  which  the  provisjio  for  re- 
entry m  the  lease  would  attach.  Doe  ex  dem 
Boyd  v.  Black.  49 

2.  If  the  goods  on  the  demised  premijies  are  not 
sufficient  to  satisfy  half  a  year's  rent,  the  land- 
lord may  bring  ejectment  on  the  clause  of  forfei- 
ture, without  realiung  a  part  by  distress.     Ibid. 

ESTOPPEL. 

1.  The  return  of  a  sheriff  to  an  execution  is  only  an 
estoppel,  as  to  the  proceedings  in  the  particular 
action  in  which  the  execution  i»ued.  Miller  v. 
Weldon,  ISS 

2.  Estoppel  by  record  must  be  pleaded,  othemise 
it  is  waived.     Ibid. 

EXECUTOR. 

1.  The  testator  was  a  stockholder  of  the  Westmi*r- 
land  Bank,  which  suspended  payment  two  years 
after  his  death,  the  executors  in  the  meantime, 
receiving  the  dividmds,  but  the  stock  not  b«ing 
transferred  to  them  on  the  books  of  the  bank. 
Held,  That  they  were  not  personally  liable  for 
payment  of  calls  irrespective  of  the  amount  of 
assets.    MeKemie  v.  King.  490 

2.  The  testator  held  shares  in  a  Joint  stock  bank, 
which  two  yean  after  his  death  was  wound  up 
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tui>ip|M.n  it.  It  Is  not  <ufttc'l«I  l7.r  pUldtifl  to  ' 

niMvii  thut  tht  tatntrix.  nms  timg  I'riiir  to  her 
doUi.  »«nl  lu  mldc  >I  tbi  ildlBnduitV  hnuH  ' 

defendmnt  Indnning  nn  the  uirecment  ■>  niinn- 
tee  or  tb>  loymeiit  <,t  the  lumK  in  it  Hi  forth  In 

juul  titok  Certain  pEtJiHTty  nlth  her,  without  al4o 

the  mannei   therein  oiintiinHL     The  nurli  wii 

BhuHinK  (hat  it  isme  to  the  eiecutor'a  hindi. 

not  rompleled  irithin  the  tlnit^  gpecillfd,  owingu 
the  plaliitiff  alleged,  to  the  ne^jlect  ol  B.  lu  .np- 
ply  the  malcriohL 

L«gan  ..  D™»;i.                                              M3 

Held  that  the  plaltiUB  mnld  not  ntni-er  agalnat 

S«  RKaivm,  1, 

the  lurety,  the  latter  being  releued  by  the  plain- 
tiff', negleet  to  oompleM  the  work  in  the  time 

FOUMEK  RECOVERY. 
The  Ann  ol  C  t  Co.,  condnlng  of  C.  L.  F.  *  8., 
unlured  good!  tmm  A.     While  fn  Iranillii  1.  ab- 
sconded ai^d  the  flnr  wu  diatolved,  C.  refueed  to 

brought  ■  suit  ufaln-tC.  4  Co  (orgiyidt  tonnerly 
•.Id,  and  Iheee  giiods  -  —  i_-.-j-.,  ._  .... 
hill  nfpartlculara,  but: 


■pecUed  lu  the  ■gniemeiit.     TiUrn  v.  Lingteg. 
HUSBAND  AND  WIFE. 


It  Co.,  whlc 


I  the  1 1.  A  oaniennce  ol  land  by  an  infant  ii  loidable 
rnm  j  oolj.  tod  may  b«  ■tirided  bt  him  alter  aimliiE  o[ 
leld,  '     age,  or,  11  not  conllnned,  by  hia  hein  alter  hli 

'^'^    MeRontinlontodlBfnrmimohadeed,  wtthoutany 

"^1'^       it  miy  be  inferred,  will  not  amonnt  (o  a  conflr- 

Ona  theyahouldbedttllnctanduneauivocal.and'Hhow 

of  tbom  hems  diBcliuved  from  cufltody  on  pnrt  a  clear  ln(entlDD  to  oonflnn.     Do  ts  dtm  Kotttr 

luviDcut,  by  the  plaintiff,  the  other  was  diacharf-  r.  tt*.                                                               Ud 

edhyorderola  Jud/ni,     AA/a.  wa»  aJlarwanl.  ^  N  purchaMd  and  paid  for  Und,  and  at  hli  n- 

lHiudugaln.t  himforthe  aamo  debt  and  a  lu.y  ^^  the  vendor  made  out  the  deed  in  the  name 

D^e  und"  It.     -rae  detenduit  apphed  to  have  3,  ,,.,          ^  j^^^     N  wa.  then  In  debt,  and 

M  It       '{'■  .i"ii   \^  f**'"!?  'PP""^  "  «t  there  wa.  evideooe  thai  the  deed  wag  ■»  made  to 


the  Utter  hul  been 


iw'tErS";^.™ 


be  wlaad  nnder  the  exetution.,  and  «  he  took  an 
equitable  eelate,  the  remidy  againal  bim  «>■  In 
equity.    Aizan  v.  JCoiiurifle.  VX 

IS  SOLVENT  ACT. 

'  lake  proenedlii(e  to  lubject  the  eetale  'at  hli 
debtor  to  Dompulinry  liquidation,  nnder  "The 


tbe  IwneBl  •ifbli  en 


ndl^erufor 


Judge,  upon  hearing  which  he  dedded  that 


city  and  county,  or  iieen»ed.Aonld  bo  pr.i»cuted  '     (uI^m  proceeding!"  be  "iakenV     Hoid;  That  »• 

Bi'S'''                                                                t,\  cortiomrl  woiJd  not  lie  to  remove  the  prooeod- 

t  For  tbe  reoovery  ul  all  Bn«  and  penalllee  under  Ing*     Bi  parte  ThomoM.                                  IBS 

any  Act  relatiiie  to  (he  municipal  affaln  of  the  y  -^^  County  Court  Judge  of  the  County  in  which 

City  o(  Fredcricl-ui.  the  Infomirtlon  .hould  be  „,„  demand  on  the  debtor  to  anign  la  made,  la 

laid  by  the  City  Treaaurer.  or  bv  hit  ""J""''')'  '■  the  proper  party  to  hear  the  patiflon,  although 


talned.     Ilrid. 

FOREION  COBPORATION 
Set  Paacnci,  B. 


HiBimot-        the  debtor  may 
>(  be  aua-       County.     Ibid. 

1.  Where  a  Judgment  waa  obtained  and  memorial 
,     registered  lo  bind  the  debtor'!  lands  prior  to  the 

£Balng  ol  the  Ineolvent  Act  of  I80B,  and  the 
btor  afterww^  bewne  insolvent,  It  waa  held 


1  INDEX. 

that  the  Undg  vM(«d  in  Uic  Anijpiiic  lublcct  t) 
the  Ubii  entttd  by  Ih*  meiuorki.  UcLted  v. 
Themat.  »U 

A  UJrd  party  onnot  B|>plJ  tn  »et  uJili  u  iHnch- 
mi'iic  tiHucd  under  "The  Inwilvciil  Act  or  IHM." 

Tiiuiid  that  tb»  attachment 


a  Judj^enl 


has  been  Jirei^uUrly  Lb 


■wjve  tu  act  aalde  At.  fa.  Issued  by  a  Juda 
trefLLIor  o^paliut   hu  pniperty.      Jaiift  v- 

7.  mwrct^>m|nilf>ipry  pfiHWedinfftaretiken  ai;^n:t  I 

the  ifheriff  nsaliced  Intm  a  lafe  of  the  debtor'* 
offecta  under  on  rxacutktn,  belong  to  the  AihLk- 
Dee  under  the  EUlh  wtimi  of  the  Art.  Ballci  \: 
Uardix^j.  4UH  ! 

INJI.NCTION, 
A,  inued  an  exonitiun  against  B.  and  under  it  the 
•herill  advertlanl  to  asi]  landa  ii[  a.  which  ('. 
cUbned  tv  have  |iurchaiwd  at  a  fumier  vAc-    ('. 

That  the  llijulKliun  nimt  be  diaai>lvi)d,  aa  nitli. 

c'aK  \.^al,utr  nLri-oiiKart  *  '"'°''  ""         IM 
INTEREST. 


id  by  hi>  nniient.  he  Ind.uHd  on  the  policy  that 
r  tbei-ehi'  aasJ^ned  it  to  A.,  badiig  (old  bun  the 
lodi'.    Thia  OAHlipiment  wae  entered  on  defond- 


.  In  an  aetlon  on  a  p«lic7  ul  iiHunuice  o^iliiBt  fli 
tho  plaintiff  who  waa  mort^cBBee  ol  the  premLii 
hiFurad,  ■Iter  delivery  of  prellnunar^'  jiriiitf,  i 
ceiled  fr^ini  the  afreiit  of  the  defendant*  a  pnqiil 


anitUlabt  I Hiunnet  Co. 
a.  Theiilalnliffn'mltlwaaiunredbylhedefcni 
in   pJainlitfi'  uaiues,  the  aum    liiaurcd  in 
uf  lo»  to  be  ]«]d  to  U,,  the  mi>rtb{Hgee  lU 
[vemUea.     ThIa  jiulley  v>iu  rauewvd  on  pi 

piaintllTi  gave  a  third  party,  l*-.  an  abhjiule 
vei-ann  irf  the  pniptirty.  V.  entetinK  ini 


ilOOOfor  int«ie«     A  nil^i^i  (or  a  ne'w'Wal       ^"'  ""^  '*'"'""  "'"'  ''"»*«  /"""nr««  Co      asB 


INSURANCE 


IST 


an  underwriter  un  a  polii^  of  inbi 
that  the  defcndont  liad  promUed  v  vhhuuv  w  vw 
tlie  parUcuIan  u[  the  loaa.  and  If  iiorrect.  puy  ft ; 
and  tlut  after  aeveral  dayi  he  did  promiao  to  poj*. 
tlie  Court  refsanl  Is  dlvturb  a  verdict  (or  the 
plaintilT,  althitujih  then  waa  evidence  uf  a  d^-id- 
tliin,  vhich  uUierwLie  would  have  avulded  die 
policy.     Hrrdi.  MeLauDhlia,  1211 

id  Kln^^dinn     un 'her  arrival  at  Ht^Jofan  ahc 

a.  'lleM 
the  Inaunnce,  tint  In  the 

lained  danufce  on  the  vnyage  from  Dundee  to  St 
John,  Buch  dvtcntbm  fur  tv^-liu^i^  waa  a  devia^ 
tkin,  and  avulded  the  polliy.     Had  v.  Phajti, 

X  A  rcBwl  iniured  [or  a  round  vuya^  1*  bound  to 
be  aunclently  Hawurthy  at  ita  IncepUon  tu  make 
It  witlunit  reiAlns  in  the  absence  of  any  dauja^u 
from  eitragnlbiary  perilaof  the  ka.    Ibid. 

4.  Plaintiff  whoae  itock  of  fi-iit  in  hu  store  aim 
insured  by  defendants  by  a  policy  under  Kul. 
sold  them  tit  A.«  takinir  notea  in  payment.  Sub. 
■equently,  at  the    office  of  delendant'a  a§'ent, 


pau)  levDIui;  the  iwlli^.  It  was  held  tu  >p|ilv  only 
to  iiiHuraneea  vflcvted  by  the  holdiin<  of  the  iiolivy. 
or  fur  Uwir  iKiieflt  or  wiUi  their  knowiedite  aivl 

.  A  |>oUe3'  III  inninuice  against  llro  waa  eirruicd 
ill  hivor  uf  U.  E.  F.  k  Co.,  by  two  dircebin  of 
the  Liier|KH>l  and  London  and  Globe  Insunuice 
dnuiiaiiy,  under  their  acal*  and  •Ivned  by  Uw 
nf^it,  Imt  wlliiuut  bavli^f  the  aeal  ot  the  coui- 
|i«liv  attached.  Alteramrds  U.  i;.  >',  became 
oaner  of  the  nails  Inaurvd,  and  the  a^^eni  iil  the 
company  made  an  indoraement  nut  under  aecJ  un 
tJie  policy  "  thie  inaunnce  la  hervby  continued 

could  not  niainlalu  covenant  afainat  the  c^iinpjny- 
J'rottv.  LirtrpfMil  and  Ltimluti  and  tiUihr  /uu- 

IN  FORMATION. 

Sre  FiMU  iKD  PixaLTiia.  e 

Jl'DiaAL  NOTICE 

L  Jud^at  .ViVf  /*n~uj  la  bound  1^^  lake  Judicial  ntv 

Court,  In  au  order  made  under  the  WlndlEkc.up 
Act     McKrmw  y.  Snra.  9 

JIT8T1CE  OF  THE  PKACE. 

Hrr  EvifRxcl.  1.     JiDiciii.  Sonca,  1.     Piania- 


INDEX. 


Vll 


oriler  for  the  payment  of  a  constable  for  attend- 
i/ijf  the  Court  or  securin;^  the  attendance  of  wit- 
nesses.    Mulligan  V,  liainnford.  1 

2.  The  order  of  a  Judo^  made  In  vacation,  grantini^ 
leave  to  ai>iH)al  to  the  Queen  In  Council,  and  set- 
tlinir  the  terms  on  which  the  appeal  will  he  Kxant- 
cd  is  fiijtil,  and  cannf>t  be  revised  or  re«oinded  by 
the  Court.  Allen,  J.,  dubitantf.  Domville  v. 
Ki'ran.  175 

JURAT. 

S^ie  pRAcncK,  2. 

n  an  affidavit  to  prove  the  loss  of  a  deed  for  the 
puriK>sc  «»f  adinittinaf  secondary  evidence,  the  fljr- 
ures  *'  IS'50  "  and  the  word  "  liefore  "  in  the  Jurat 
had  a  line  drawn  through  them.  The  affidavit 
w:\s  fsworn  before  one  of  the  Judges  of  the  Su- 
preme ('ourt  of  Nova  Scotia,  with  the  seil  of  that 
Court  uttivched.  The  Court  were  of  opinion  that 
the  line  thu.s  drawn  was  not  intended  as  an  oblit- 
eration, but  had  been  made  by  the  Jud;^e  before 
whom  it  was  moved  by  a  flourish  of  the  jieu  in 
si^rninif  his  name,  and  the  (secondary  evidence 
was  held  to  be  properly  admitted.  JDoe  ex  dcm 
T ruler  v.  Mclntogh.  293 

JURY. 
iStfe  PROMittBORT  Note,  6. 

1.  Tlie  fact  of  a  man  being  in  the  employment  of  a 
etf»ckhol<ler  of  an  incorporated  company,  docs  not 
disqualifv  him  from  serving  as  a  8i)ecial  Juror  in 
the  trial  of  a  case  to  which  the  company  is  a 
party.  Fredericton  Boom  Company  v.  McPher- 
Hon.  8 

2.  A  challenge  for  cause  to  a  special  juryman  must 
be  sui»|M»rted  by  affidavits.  Per  Weldon,  J.,  at 
yUi  Frius. 


lb. 


LIEN. 


The  St.  Andrews  and  Ouebec  Railway  Comf>any  and 
iU  Class  A  shareholders,  separately  Incorporated, 
were  authorized  by  8t:itute,  with  a*  view  to  secure 
the  umipletiou  of  the  railroad  to  Woodstock,  to 
agree  with  any  company  properly  authorized  for 
the  transfer  to  such  company  of  the  undertaking 
of  the  St.  Andrews  and  Ouebec  Railroad  Com- 
pany. The  New  Brunswick  and  Canada  Railway 
and  Land  Company  were  incorporated  and  by 
st<itutc  authorized  to  accept  such  transfer,  and  by 
an  au'retMuent  made  with  the  St.  Andrews  and 
QuelMM-  llailroad  Company,  and  the  Class  A  share- 
holders the  undertaking  and  control  and  man^e- 
meiit  of  the  railway,  and  all  the  lands,  goods, 
&c.,  and  property,  present  and  future  or  in  ex- 
pect mey.  which  included  subsidies  of  land  grant- 
ed iroii)  time  to  time  as  the  construction  of  the 
roid  jToj^ressed  were  tran-iferred  to  the  tran.s- 
fcroe  company,  ui>on  condition  inter  alia  that 
the  transferee  company  should  forthwith-  dis- 
char;,'tt  the  liabilities  of  the  transferrers,  one  item 
of  wliuh,  as  specified  in  the  schedule  annexed, 
was  de-eribed  as  "liability,  if  any,  to  the  con- 
tra tor>.  in  New  Brunswick."  The  plaintiff,  B, 
was  a  <ontractf)r  with  the  old  company,  and  be- 
fore l)ie  transfer  ha^l  filed  a  bill  agaiitst  them  for 
an  alle;:ed  liability  due  him  and  after  the  transfer 
obt.:iiiieii  a  decree  in  his  favor.  Held,  on  his 
fllin^^  a  bill  praying  that  it  miirht  be  decreed  that 
he  ha>l  a  lien  upon  all  the  lands  and  goods  of  the 
traiisteree  c^jmpany,  that  the  statutes  and  agree- 
ment created  nu  such  lien  orcharge,  and  that  the 
plaint iiT's  bill  should  be  dismissed  with  costs. 
lirxikfii'hl  v.  Sew  lininxwick  and  Canada  Rail- 
wait  KniJ  Land  Companrj.  409 

LUNATIC. 
See  Fraud,  1. 


LIMIT  BOND. 

See  Practice,  6. 

An  application  for  relief  of  sureties  on  a  limit  bond 
should  be  made  to  the  Supreme  Court,  although 
the  bond  was  given  on  the  arrest  of  the  principal 
on  an  attachment  issued  out  of  the  Court  of 
Equity  for  non-i>ayment  of  costs.  Bartlett  v, 
Glasgow.  248 

LANDLORD  AND  TENANT. 
See  ElJSCTMB.VT,  I,  2. 

LAKE. 

See  Crowx  Grant,  8.    Riparian  Propriktor,  1. 

The  Mayor  of  Fredericton  as  the  person  appointed 
to  swear  in  the  Aldermen  elect,  is  merely  a  min- 
isterial officer,  and  has  no  Judicial  functions  to 
authorize  him  to  refuse  to  swear  m,  on  the  ground 
of  disqualification,  a  person  properly  returned  by 
the  presiding  officer  as  duly  elected  Alderman. 
Ex  parte  livchard».  131 

MEMORIAL  OF  JUDGMENT. 
See  Inbolvk.vt  Act,  4. 

1.  A  Judgment  creditor  who  has  obtained  a  lien  on 
the  lands  of  the  debtor  by  registering  a  memo- 
rial of  ludgment,  cannot  enforce  his  lien  in  a 
Court  of  Equity  until  he  has  exhausted  his  legal 
remedies.    Black  v.  Hazen.  272 

2.  In  1862  a  Judgment  was  obtained  against  R.  J., 
and  a  memori:U  registered.  In  1866  R.  J.  became 
the  grantee  of  certain  lands,  which  in  1867  he 
conveyed  to  the  defendant.  A  Jl.  /a.  execution 
was  afterwards  issued  on  the  Judgment  and  the 
laud  sold  thereunder  by  the  sheriff. 

Held,  That  the  execution  related  back  to  the  me- 
morial, and  defeated  the  intermediate  conveyance 
to  the  defendant  Doe  ex  dein  Kerr  v.  Jamie- 
son.  446 

NOTICE  OF  ACTION. 
See  Arrest,  1. 

1.  Where  a  defendant  became  the  owner  of  a  prop- 
erty wit  <  a  dam  on  it  which  overflowed  plaintiffs' 
land,  he  was  held  to  be  entitled  to  notice  before 
action  brought.     Belyea  v.  Hamm.  27 

2,  Members  of  the  St.  Stephen  Police  Force,  ap- 
pointed under  27th  Vict.,  cap.  55,  are  entitled  to 
the  benefit  of  the  provisions  of  the  Rev.  Stat, 
cap.  56,  sec.  1  and  2,  as  to  notice  of  action.  Mur- 
phy V.  EUU.  845 

NONSUIT. 

See  Practice,  4,  7. 

Where  a  verdict  is  perverse,  a  new  trial  will  be 
granted  without  considering  the  merits  of  the 
case ;  but  a  party  cannot  take  the  ground  that  a 
verdict  is  {lerverse.  and  at  the  same  time  move 
for  a  nonsuit     A  Uison  v.  Robiniton.  483 

NOTICE. 
See  Abscgndiko  Debtors'  Act,  1. 

NEW^  TRIAL. 
See  Trial,  1.    Surprise,  1.    Practice,  16, 17. 

1.  Where  the  evidence  admitted  was  wholly  un- 
necessary and  immaterial,  the  Court  refused  to 
grant  a  new  t,rial.     MeKenzie  v.  Scovil.  6 

2.  The  Court  will  not  send  down  a  case  to  a  new 
trial  to  recover  merely  nominal  damages.  Bel- 
yea  V.  Hamin.  27 

3.  Where  the  jury  found  a  question  of  fact  for  the 
plaintiff,  although  there  was  a  clear  preponder- 


Vlll 
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ance  uf  teetimony  on  defendant's  side,  and  the 
Court  were  of  opinion  that  In  oonsequenco  of 
the  ruling^  of  the  Judge  on  a  point  of  law,  under 
which  the  plaintiff  would  recover  in  any  case,  the 
question  of  fact  might  have  received  less  consid- 
eration than  it  waa  entitled  to,  new  trial  was  or- 
dered    Hoyt  V.  Stockton.  00 

4.  Where  two  defendants  traspassei  on  plaintiff's 
land,  but  it  did  not  clearly  appear  whether  they 
were  acting  jointly,  and  the  Judge  on  the  trial 
declined  to  compel  the  plaintiff's  counsel  to  elect 
between  the  defenduits,  directing  the  jury  to  find 
a  verdict  against  one  or  both  of  them,  as  they 
might  consider  the  trespass  to  be  separate  or 
Joint,  and  the  lury  acquitted  one  defendant. 
Held,  That  even  If  the  plaintiff's  counsel  ought 
to  have  mode  his  election,  no  injustice  was  done 
^y  the  direction  to  the  Jury,  and  there  was  no 
ground  for  a  new  trial.     HendrickM  v.  Titus.    77 

5.  Where  the  defendant  died  aftar  verdict,  and 
pending  the  determination  of  a  motion  for  a  new 
trial,  the  (^ourt  refrained  from  granting  a  new 
trial  until  the  plaintiff  had  an  opfiortunity  <>f  ap- 
plying to  have  terms  imposed.  Key  v.  Thmn- 
non.  224 

6.  In  an  action  for  goods  sold  and  delivered  the  de- 
fendants swore  that  he  acted  merely  as  agent  and 
sold  the  goods  to  a  third  i)arty.  The  Judge  left 
to  the  jury  two  questions :  1.  Whether  there  was 
an  absolute  sale  to  defendant.  2.  If  not,  did  he 
discharge  his  duty  properly  as  agent  or  not.  The 
lury  found  generally  for  the  plaintiff,  and  there 
being  evidence  to  support  their  finding  whether 
they  found  the  first  question  in  the  affirmative  or 
the  latter  in  the  negative,  the  Court  refused  to 
disturb  their  verdict.     Ainet  \.  Carman.        2'((6 

7.  In  trespass  qiuire  elauHum  /regit,  where  the 
plaintiff  claimed  by  possession  for  twenty  years, 
and  the  Jur>'  so  found,  the  Court  granted  a  new 
trial  on  pa}inent  of  cost«(,  the  evidence  of  posses- 
sion being  very  slight,  and  the  plaintiff  himself 
not  having  been  examined  as  to  the  time  when 
his  possession  commenced.  Shepherd  v.  Shep- 
herd. :^2 

8.  Where  a  verdict  was  given  for  the  plaintiff,  and 
the  defendant  applied  for  a  new  trial  on  the 
ground  of  improper  admission  of  evidence  but 
died  before  judgment  was  delivered,  the  Court 
actinff  on  the  maxim  actun  curies  nemini  gravahit 
rWeldon,  J.,  duMntieiht^)  in  granting  a  new  trial 
imposed  terms  on  the  defendant's  representa- 
tives, to  prevent  them  for  taking  advantage  of 
his  death.     Key  v.  Thomson.  386 

PAYMENT. 

See  Witness,  1. 

Where  one  man  is  indebted  to  another,  and  a  pa^^- 
ment  is  made  by  the  debtor,  in  the  absence  of 
evidence  of  any  appropriation,  the  law  will  apply 
it  to  the  payment  uf  the  debt  The  Frederieton 
Boom  Company  v.  McPlier»on.  8 

PRACTICE. 

See  Certiorari,  1,  2.    Ejectment,  1,  2.     Fixes  and 

Penalties,  1,  2.    Appeal,  1.     Pleading,  4. 

New  Trial,  6,  8.    Nonsuit,  1. 

1.  To  obtain  judgment  against  the  casual  ejector, 
where  the  premises  are  vacant  and  six  inonthi^' 
rent  in  arrear,  the  affidavit  should  state  that  the 
party  had  searched  for  property  on  the  demised 
premises  on  a  particular  day,  and  that  there  was  no 
sufficient  distress,  and  such  facts  should  be  stiited 
as  will  enable  the  Court  to  judge  whether  there 
was  in  fact  an  absence  of  sufficient  distress.  Doe 
ex  dttn  Oilbert  v.  Roe.  5 

2.  The  Court  refused  >»ithout  costs,  a  rule  for  Judg- 


ment quati  nonsuit,  for  not  proceeding  to  trial 
pursuant  to  notice,  where  the  name  of  the  com- 
missioner was  omitted  from  the  nirat  in  the  copy 
of  the  aflSdavit  stating  the  pUdntiir's  default, 
served  on  the  plaintiff's  attorney.  Belyea  v. 
Hamm.  26 

3.  Where  the  title  of  a  cause  described  the  plain- 
tiff's  as  "trustees  for  all  the  creditors  of  the  es- 
tate and  effects"  of  an  absconding  debtor,  and 
the  affidavits  served  on  the  plaintiff  with  a  view 
to  the  discharge  of  bail,  in  uteir  titles  described 
the  plaintiffs  as  "  trustees  for  all  the  crediton," 
&c.,  omitting  the  words  "of  the  estate  and  ef- 
fects," held  sufficient.     AUiton  v.  RolriniMn.    101 

4.  Where  at  the  trial,  the  Judge  ruled  that  the 
plainliff  could  not  recover,  an  application  to  have 
a  nonsuit  entered  at  the  close  of  nis  argument  on 
a  nUe  niH  for  a  new  trial  was  held  to  be  too  late. 
Trarig  v.  (JUuier.  215 

5.  The  Court  sent  down  a  feigned  issue  to  be  tried 
at  the  York  Sittings.  At  the  first  trial  plaintiff 
was  nonsuited,  at  the  second  a  verdict  for  de- 
fendant, which  was  set  aside.  A  term  elafised 
without  notice  of  trial  by  the  plaintiff,  but  the 
Court  refused  to  allow  the  issue  to  be  taken  pn* 
con/e*¥o,  but  ordered  it  to  be  tried  at  the  next 
sittings,  either  party  to  give  notice  of  trial.  Dan- 
iel a-  Boyd  v.  MiUer.  246 

6.  The  principal  on  a  limit  bond  broke  the  limits, 
and  the  plamtiff,  having  taken  an  assignment  of 
the  Ixmd,  called  on  the  surviving  surety  for  pay- 
ment, who  obtained  an  order  from  the  County 
Court  Judge  and  rendered  the  principal  to  the 
custody  of  the  sheriff.  The  surety  afterwardii 
was  sued  by  the  plaintiff,  and  sppiiod  to  a  Judge 
at  Chambers  for  relief.  Held,  Tnat  the  defend- 
ant was  entitled  to  have  proceedinps  stayed  on 
payment  of  costs  up  to  the  time  of  his  applica- 
tion to  the  Judge.    Barllett  v.  Gla$gotc.  2iS 

7.  ^liere  two  Circuits  have  elapsed  since  issue 
Joined,  at  either  of  which  the  plaintiff  might 
have  tried  his  cause,  and  he  has  given  no  notlc« 
of  trial,  the  defendant  mav  move  for  Judgment 
as  in  case  of  a  nonsuit.    Oliver  v.  CampbeLL  251 

8.  Where  the  agent  of  an  Insurance  Company  was 
served  with  a  summons  in  an  action  against  the 
company,  it  was  held  that  the  affidavit  of  service 
should  state  that  the  companv  was  a  foreign  cor- 
poration ;  if  on  a  company  incorporated  In  the 
province,  service  on  the  aeent  would  be  insuffici- 
ent. GUbrwr  v.  LicerpotA  and  London  and  Globe 
Insurance  Company.  253 

9.  Interlocutory  judgment  was  signed  against  a 
corporation  for  want  of  appearance,  but  it  ap- 
pearing that  the  summons  stated  the  cauf^e  of 
action  as  a  plea  in  debt,  while  the  declaration 
was  in  covenant,  held  to  be  a  fatal  variance,  and 
the  Court  ordered  the  declaration,  bail-piece  and 
interlocutory  Judgemnt  to  be  set  aside.     Ibid. 

10.  Where  a  declaration  contained  three  counts, 
and  the  plaintiff  after  verdict  elected  to  proceed 
on  one  only,  he  is  not  entitled  to  costs  on  the 
others,  though  found  in  his  favor  by  the  jury. 
Burke  V.  Xiles.  2M 

11.  It  is  not  necessary  to  make  a  Judge's  order  a 
rule  f>f  Court  before  moving  to  set  it  aside,  but 
it  is  otherwise  where  the  party  wishes  to  act  upon 
it     Jackson  v.  MeCleUan.  323 

12.  Where  a  decree  ot  the  Court  of  Equity  dismi^- 
ing  the  plaintiff's  bill  \«'as  reversed  on  appeal  the 
case  was  remitted  to  the  Court  below  for  further 
proceedings.     McLeod  v.  Thomas.  385 

13.  It  is  no  obiection  to  an  application  to  the  C<)urt, 
to  recind  a  Judge's  order  to  hold  a  defendant  to 
bail,  that  an  applica^on  is  pending  before  a  Judge 
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I*  PRINCIPAL  AND  AGENT. 
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unable  to  manufaoture  without  nupidies ;  and 
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latha  in  1>.  at  the  pries  Duned  Iheicln.     The  lal 


D.'anJ  ['.  lor  the  iirica  ol  iba  laths,  that  C.  hail  mlum  s-asnat  pahl.'anditdld  nolappear  tbatiha 
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Held  also.  That  the  repllcBtiou  him  bad,  aa  the  I  PM* 
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fewie'd  and  avoided  the  ali^tiunii,  iu  the  replica-  Rrilitli  and  MrrMntiU  InmmniieCD 

t<'>u.  I  B.  [n  m  action  upon  au  alleged  warrani 

Fonrth  plea,  A]iegini[  the  ahipment  of  thegi'nlnat  ship  upon  the  exrhinge  of  waavae,  tli 

London,  by  D,,  to  be  carried  to  St.  John,  acoord-  pleadol  the  gsDermi  laaue.  andalao  In 
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of  the  freight.    Kcpllcatlnn.  That  the  plai.itia  , 
tendered  to  the  defendant  all  money  due  fur  ' 


eliver  ue  goorie  I 
at  the  pliSntia  I 


of  aollon.    held.  That  he  muld  not  avail  hinuell 
of  the  taller  plea.    Mtrar  v.  Connan.  JU 

QUO  WARRANTO. 

le  ^ranting  of  a  quo  unrranre  ia  dlacretiouaJT 
wlM  the  Court,  and  11  nfuaed  without  cuita  a 
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vi»rrni>l  motive  "waa  charged,  and  no  inconveni- 
ence l»>  the  Corporation  8h(»»-n,  the  amount  being 
small,  and  the  motives  of  the  relator  question- 
able.    Ex  parte  Torren».  liW 

RAILWAY  COMMISSIONER. 

Si'f  Ci»MMOjf  Carkikr,  1. 

RIPARIAN  PROPRIETOR 

V  here  a  naviirible  lake  recedes  gratlually  and  im- 
|.eroci»tibly.  the  derelict  land  beJongs  to  the  ripa- 
rian propnetora.     Burke  v,  NUe«,  166 


RECTOR. 

I.  The  Churchwardens  of  a  Parish  Church  have  no 
riifht  Ui  shut  it  up  to  prevent  public  worship  to 
be  held  there,  as  against  the  Rector;  or  if  there 
l)c  IK.  Re..^.r,  a**  a^^uot  the  Church  Corj^^ra^"" 
.S7.  Geori/e'$  Church  v.  Cougle  d:  Maffe*.  96 

•_.  The  Lieutenant  Governor  of  this  Province,  prior 
u*  '61  Vict.,  cap.  «,  had  by  virtue  of  the  t^uecn  s 
premuative  and  the  laws  relating  to  the  Church 
<.f  Kncland  in  this  I»rovince,  the  right  to  collate 
and  preuent  to  a  vacant  Rectory.     IhUL 

REPLEVIN. 

See  Damaobs,  5. 

Tiic  defendant,  a  flsherj'  officer  in  command  of  a  , 
vessel  belonging  to  ^e  Goventroent  of  Canada. 
cTupIoved  in  the  protection  of  the  fisheries,  seized 
the  plaintiff."*'  vej'sel  in  the  harbor  of  Ciaspe,  on 
the  IMh  Augu  t,  as  behig  a  ft»reign  vessel  en- 
gajred  in  flshing  in  British  waters.  He  brought 
her  to  the  port  of  8hediac>  on  the  22nd  August, 
and  remained  in  possession  of  her  until  Sefitem- 
\>CT  f»tlj,  when  she  was  replevied  at  the  instance  of 
the  }ilaiiiti/T.  The  defendant  niMved  to  jset  aside 
the  writ  Held  (Fisher  and  Wetmore,  J.  J.,  t/w- 
itenlu-iite),  that  the  defendant,  not  having  taken 
the  ves.sel  to  the  nearest  port  and  deliveretl  her 
to  the  Collector  of  Customs,  as  required  by  the 
Alt  fr(»ni  which  he  derived  his  authority  was  a 
tresiavscr  flfe  initio'  that  the  vessel  was  not  in 
cuiitodiu  ieji*  and  that  replevin  woidd  lie. 

Plt  Fisher,  J.  That  rej^eHn  would  not  lie,  be- 
cause it  was  an  interference  with  the  rights  of  the 
Cruwn. 

/»<  /•  Wetmore,  J.  That  the  Act  was  directory  and 
the  defendant  ha<i  dlscrctionar)'  fKiwcrs,  and  the 
ve.-sel  iK'iuif  in  process  of  condenuiation,  and  the 
Act  prov  ding  another  reine*!}'  for  the  plaintiff  if 
JUfgrievcd,  replevin  would  not  lie.  McGotcan  v. 
litttti.  296 

RAILWAY  COMPANY. 

1.  The  exemption  fnmi  taxati(m  of  the  property  of 
ntilway  con)|Kxnics  in  this  Province,  C4»ntained  in 
•y.rd  Vict.,  cap.  46,  only  appl  es  to  pn)i)erty  and 
st«K'k  neees8ar>-  to  the  pro|)cr  working  of  the 
railway,  and  ncit  to  such  propertv  as  a  imll  lea.«ed 
by  the' company.  Ex  parte  y.  E.  6:  S.  A.  Rail- 
way Ct/mpany.  479 

'Z.  A  niilway  company  made  a  ctwtract  with  A  for 
the  construction  and  ballasting  of  its  road.  A, 
in  l)allasting  the  road,  made  a  track  across  the 
plaintiff's  land  to  a  gravel  pit  on  adjoining  land. 
Held,  That  the  company*  were  not  liable  for 
the  tres|»ass,  the  track  bemg  made  without  their 
authority,  and  being  merely  collateral  to  the 
work  co'ntnicted  to  be  performed.  Payne  v. 
Fredei'icton  Railway  Company.  497 

SURPRISE. 

A  Judge  on  the  Circuit  on  Wednesday  stated  in 
Court  that  he  would  sit  no  longer  than  that  week, 
unless  to  flni.sh  a  cause  already  commenced,  and, 
in  consequence  of  this  statement,  an  imi)ortant 


witness  for  the  defence  in  a  cause,  after  consult- 
ing defendant  s  counsel,  left  for  home  on  Friday 
mondng.  On  Saturday  evening  the  Judge  sUt«d 
that  he  would  call  this  cause  onMouday  morning. 
Defendant's  counsel  attended  and  protested 
against  the  trial,  stating  the  absence  of  the  wit- 
ness. Tlie  cause  was  tried,  and  defended  by  coun- 
sel under  protest  and  a  verdict  found  for  the  pbiin- 
Utf,  but  the  Court  ordered  a  new  trial  on  the 
ground  of  surprise.     Meahan  v.  Lowther.        36t} 

STATUTE  OF  FRAUDa 

A  contract  nt>t  in  writing,  entered  into  on  the  26th 
Ma}',  for  the  supply  of  a  regiment  with  gnH5eries 
for  a  year  from  the  first  of  June  following,  sul> 
ject  to  be  MMnier  determined  in  cuse  the  regi> 
ment  should  leave  the  IVivince,  is  v»id  under  the 
Statute  of  Frauds.     Reid  v,  Uardintj.  137 

SUBSEQl'ENT  PROMISE. 
See  Promissory  Notx,  4. 


SHERIFF. 
See  EuTOPPEi.,  1. 

STOCKHOLDER. 
See  E\*IDEXCB,  1.    Promisjbory  Note,  5. 

EXKCITOR,  1,  2. 

TITLE  TO  LANDS. 

See  IxJUKCTiox,  1.    Costs,  1.    Infant,  2. 

L  In  an  actitm  for  continuing  to  overflow  the  plain* 
tiff's  land  by  a  mill-dam,  after  notice,  the  dam 
having  been  erected  before  plaintiff  became  owner 
of  the  land,  the  defendant  sought  to  show  that 
the  dam  was  erected  bv  pcrmlMiion  of  the  former 
proprietor,  and  claimed  a  right  to  retain  the  dam. 
This  defence  be  afterwards  abandoned.  Held, 
That  the  title  to  land  came  in  question,  and  the 
action  was  properlv  brought  iik  the  Supreme 
Court     McLeod  v.  Murray.  193 

2.  In  an  action  for  an  assault  the  defendant  gave 
as  a  notice  of  defence  that  the  araault  was  made 
in  defence  of  his  property,  which  the  plaintiff 
was  wrongfully  endeavoring  to  get  powession  of, 
and  at  the  trial  a  hvna  fide  question  of  title  was 
raised  by  the  plaintiff.  Held,  That  the  action 
was  properly  Drought  in  the  Supreme  Court. 
Burke  v.  Mies.  256 

3.  If  a  party,  by  twenty  years  possession,  has  ac- 
qiiired  a  titleto  land  in  which  a  widow  is  entitled 
to  dower,  his  afterwards  leasing  the  land  from  her 
will  not  destroy  his  title.  Shepherd  v.  Shep- 
herd. 8t« 

TIMBER  LICENSE. 

In  trover  for  trees  taken  by  the  defendant  from 
land  covered  by  the  plaintiff's  license,  it  api)ear' 
ed  that  the  trees  had  been  cut  before  the  license 
issued.  Held,  That  plaintiff  could  not  recover. 
Cannon  v.  McLeod,  06 

TOP  WHARFAGE. 

Plaintiff  and  defendant*  owners  of  lots  which  ex- 
tended Hide  by  side  fn>m  St  John  Street  to  low 
water  mark,  in  the  harbor  of  St.  John,  by  deed 
made  a  common  passage-way  twelve  feet  wide 
along  the  length  of  each  lot,  on  which  each  was 
bound  to  build  and  keep  in  refmir  a  wharf,  and 
each  conveying  to  the  other  the  right  of  way  over 
the  wharf,  the  plaintiff's  right  of  wharfage  on  the 
north  side  of  the  street  being  reserved.  After- 
wards the  plaintiff  obtained  from  the  Corporation 
of  St  John  the  right  to  erect  a  wharf  beyond  low 
water  mark,  extending  fnmi  the  end  of  said  pass- 
age-way for  the  public  use,  in  the  same  manner 
as  the  port  already  built    Subsequently  an  Act 
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was  pMBed  allowing  Uie  owners  of  wharves  to 
collect  top  wharfa^  on  gxxxls  landed  on  them. 
Held,  That  defendants  were  entitled  to  pay  plain- 
tiff top  wharfage  on  goods  landed  by  them  on  the 
wharf  built  by  plaintiff  below  low  water  mark. 
Colliru  V.  HcUl  <fc  Fairweather  90 

TKIAU 

If  a  counsel,  inaddreseinf  the  Jury,  makes  remarks 
which  are  considered  objectionable  by  the  oppos- 
ing counsel,  he  should  call  the  attention  of  the 
Judge  to  it  at  the  time.  If  he  omits  to  do  8o»  the 
Ck)urt  will  not  interfere.    Gilbert  v.  CampbeU  55 

TRUSTEE. 
See  Trovbk,  1. 

TROVER. 

1.  Where  a  devisee  in  trust  of  land  had  been  re- 
moved from  the  office  of  Trustee  by  the  Coiut  of 
Equity,  and  the  plaintiff  had  been  appointed 
trustee  in  his  place  and  taken  possession  of  the 
land,  though  no  order  had  been  made  vesting  the 
title  in  him.  Held,  That  he  could  maintain  trover 
for  logs  wrongfully  cut  on  the  land  by  one  who 
dealt  with  him  as  the  owner,  and  tlutt  the  de- 
fendant, not  claiming  under  the  devisee,  could  not 
dispute  the  plaintiff 's  right    Hendricks  v.  Titus. 

77 

2.  Logs  were  wrongfully  cut  on  the  plaintiff  *8  land 
by  P,  one  of  the  defendants,  who  aiterwards  sold 
them  to  T,  the  other  defendant ;  the  plaintiff  de- 
manded the  logs  from  T,  who  refused  to  give  them 
up,  and  denied  the  plaintiff's  right  to  them. 
Held.  That  this  was  evidence  of  a  Joint  conver- 
sion by  the  defendants  at  the  time  of  the  sale  by 
P.  to  T.    Hendricks  v.  TUtis.  77 

3.  A  issued  an  execution  against  B,  under  which  a 
levy  was  made  of  B's  go<xls,  but  no  sale,  the  ex- 
ecution being  withdrawn.  A  second  execution 
under  another  Judgment  was  issued  by  A  against 
£,  and  the  sheriff,  after  selling  goods  to  satisfy 
tiufct  execution,  proceeded  to  sell  other  goods  of 
B  to  satisfy  him  for  fees  on  the  first  execution. 
Held,  That  such  si^e  by  the  sheriff  was  a  wrong- 
ful conversion,  and  that  trover  would  lie.  Mu- 
Ur  V.  WeUUm.  188 

TRESPASSER  AB  INITIO. 
See  Rkplevin,  1. 


UNCERTIFICATED  ATTORNEY. 

The  issuing  of  a  writ  or  other  act  by  an  uncertifi- 
cated attorney  is  Illegal  and  void,  and  cannot  be 
made  valid  by  the  consent  of  the  other  side. 
Ryan  v.  Mclntyre.  247 

VARIANCE. 
See  Practick,  9. 

WITNESS  FEES. 

The  fees  of  a  witness  in  a  criminal  trial,  certified  hy 
the  Judge,  may  be  recovered  in  an  acttou  before 
a  Justice  of  the  Peace,  when  it  appears  that  the 
County  Treasurer  has  sufficient  funds  to  pay  the 
same.    MvUigan  v.  Raintford.  "      I 

WTTNESS- 

1.  In  <w«timpnl  on  an  acknowledged  account,  the 
defendant  may  cross-examine  plaintiff 's  witne&sei^ 
as  to  a  subsequent  payment,  without  showinj?  that 
it  was  to  be  applied  to  the  particular  account. 
Fredericton  Boom  Company  v.  McPkersfnu        S 

2.  Where  a  counsel  in  a  cause  is  by  consent  allow- 
ed to  go  upon  the  stand  to  prove  a  partuular 
fact,  he  becomes  a  witness  in  Uie  cause  genemlly, 
and  may  be  cross-examined  upon  any  fact  in  the 
cause.     OiJhert  v.  CampbeU,  55 

8.  A  and  B  were  tried  together  on  a  Joint  indirt- 
ment  for  assault  on  a  peace  officer,  and  the  wife 
of  A  was  offered  as  a  witness  to  dispnwe  the 
charge  against  B.  Held,  That  her  evidence  wa.s 
properly  rejected,  but  had  the  husband  not  l)een 
on  nis  trial  she  would  have  been  a  competent 
witnesi.     Regina  v.  Thompson  tf*  Conroy.         71 

WHARFAGE. 
See  Top  Wharpaoe,  1. 

WAIVER. 
See  EviDSNCK,  3. 

WARRANTY. 

Where  an  article  is  sold  to  be  used  for  a  particular 
purpose,  there  is  an  implied  warranty  on  the  part- 
of  tlie  vendor  Uiat  it  shall  be  reasonably  fit  for 
such  purpose.  Spurr  v.  Albert  Mining  Com- 
pantf.  361 
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